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This Response and Supplemental Brief are submitted as directed by the Court 

in its June 13, 2013, letter to counsel. 

RESPONSE TO PETITION FOR REHEARING EN BANC 

The Panel's opinion conflicts with no decision of this Court or any other. The 

Panel correctly held that to deny the application of the FSA's new mandatory 

minimums in sentence modification proceedings under 18 U.S.C. § 3582( c )(2) would 

raise grave and doubtful equal protection questions, and thus properly exercised its 

duty to avoid that result. It further correctly construed the Sentencing Commission's 

policy statement at U.S.S.G. § lB 1.10 to require application of the FSA's new 

mandatory minimums in those proceedings. 

BACKGROUND 

The government has set forth the relevant background, which the Blewetts 

supplement as follows. 

In 2005, Cornelius Blewett (Cornelius) and Jarreous Blewitt (Jarreous) pleaded 

guilty to crack and powder cocaine offenses. The PSR and the Memorandum of 

Recalculation (MOR), respectively, attributed 19.65 and 20 grams of crack to 

Cornelius. Jarreous was accountable for 26.83 grams of crack. Cornelius and Jarreous 

were subject to a mandatory minimum of 60 months but that sentence was enhanced 
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to 120 months because the government filed notice pursuant to 21 U.S.C. § 851. 1 

Absent the mandatory minimum, Cornelius's Guidelines range was 92 to 115 

months (total offense level - 23; criminal history - VI). (R. 88, C.B. PSR ~73, Page 

ID # 323). On April 15, 2005, he was sentenced to a total of 120 months 

imprisonment. (R. 39, Judgment, Page ID# 299). Jarreous's Guidelines range, absent 

the mandatory minimum, was 100 to 125 months (total offense level - 25; criminal 

history - V). (R. 89, J.B. PSR ~74, Page ID# 358). He was sentenced on May 23, 

2005, to a total of 120 months imprisonment. (R. 43, Judgment, Page ID# 363). 

After the Fair Sentencing Act (FSA) was enacted on August 3, 2010, and the 

crack Guidelines were amended in 2011, an MOR was prepared for the Blewetts. 

Under the FSA, neither Cornelius nor Jarreous would be subject to a mandatory 

minimum. See 21U.S.C.§84 l(b )(1 )(C). Absent the mandatory minimum, Cornelius' 

Guidelines range would be 63 to 78 months (total offense level - 19 (down from 25); 

criminal history- VI). (R. 88, MOR, Page ID# 291-292). Jarreous's Guidelines range 

was lowered to 70 to 87 months absent the mandatory minimum (total offense level -

21 (lowered from 25); criminal history - V). (R. 89, MOR, Page ID# 333-334). 

1 R. 27, Order, Page ID# 77-80; R. 30, Order, Page ID# 83-86; R. 88, Cornelius 
(C.B.) PSR, ~~1-4, 30, 37, 72-73, Page ID# 308, 314, 323; R. 88, MOR, Page ID 
# 291; R, 89, Jarreous (J.B.) PSR~~l-5, 73-74, Page ID# 344, 357-358; R. 89, 
MOR, Page ID# 332-333. 
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The district court again denied Cornelius and Jarreous a crack sentence 

reduction because it determined that any reduction under§ 3582( c )(2) was controlled 

by the statutory mandatory minimum sentences that were in effect when they 

committed their offenses. (R. 95, Order, Page ID# 390; R. 97, Page ID# 392-393). 

I. The Government Presents No Valid Reason for Rehearing 

The government asserts that the panel's decision conflicts with prior decisions 

of this Court and with "every other circuit's authoritative decisions." Pet. at 1-2. Yet, 

it does not cite any decision in which a court considers, much less rules on, whether 

the constitutional guarantee of equal protection would be violated by applying the 

repudiated and repealed 1986 crack mandatory minimums in a post-FSA§ 3582(c)(2) 

proceeding. 

The government cites United States v. Williams, 962 F .2d 1218 (6th Cir. 1992 ), 

which held that the 100: 1 ratio as originally enacted by Congress and applied at an 

original sentencing did not violate equal protection because at the time it was 

understood to be "reasonably related to a legitimate end." Id. at 1227. But that 

decision did not address (and could not have addressed) whether, in enacting the FSA 

in 2010, a legislative choice to deny its application in sentence modification 

proceedings under§ 3582(c)(2) would be "reasonably related to a legitimate end." 

Even when legislation was not enacted for an impermissible purpose, if Congress 

3 

      Case: 12-5226     Document: 006111738475     Filed: 06/28/2013     Page: 13



later reaffirmed that legislation in the face of evidence that it had a racially disparate 

impact and lacked rational basis, it may well violate the guarantee of equal protection. 

See United States v. Then, 56 F .3d 464, 468 (2d Cir. 1995) (Calabresi, J., concurring) 

(citing Massachusetts v. Feeney, 442 U.S. 256, 279 (1979)). Under those 

circumstances, "such challenges would not be precluded by prior holdings that 

Congress and the Sentencing Commission had not originally acted with 

discriminatory intent." Id.; see also United States v. Irizarry, 322 F. App'x 153, 155 

(3d Cir. 2009) (recognizing authority for such challenges). The Panel's decision thus 

does not conflict with Williams. 

The government's reliance (Pet. at 2, 5) on United States v. Carradine, 621 

F.3d 575 (6th Cir. 201 O); United States v. Fields, 699 F.3d 518, 522 (D.C. Cir. 2012); 

United States v. Mouzone, 687 F.3d 207, 222 (4th Cir 2012); and United States v. 

Turlington, 696 F.3d 425, 428 (3d Cir. 2012) is misplaced. Those cases do not 

address any question relating to sentence modification proceedings under 

§ 3582(c)(2), which Congress enacted specifically so that offenders will have the 

opportunity to re-open final sentencing proceedings and have their sentences reduced 

when their sentence was based on a guideline range subsequently lowered by 

Sentencing Commission in the exercise of its delegated authority. 

While the rest of the cases cited by the government, including this Court's 
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decision in United States v. Hammond, 712 F.3d 333 (6th Cir. 2013), hold that the 

FSA' s new mandatory minimums do not apply in proceedings under § 3 5 82( c )(2 ), not 

one considers the question whether such a rule raises equal protection questions. 

Decisions that do not consider or address the equal protection question decided by the 

Panel are not "authoritative" on that point. See Webster v. Fall, 266 U.S. 507, 511 

( 1925) ("Questions which merely lurk in the record, neither brought to the attention 

of the court nor ruled upon, are not to be considered as having been so decided as to 

constitute precedents."); see also Peugh v. United States,_ S. Ct._, 2013 WL 

2459523, at* 12 n. 7 (June 10, 2013) (because "the constitutional validity" of a given 

practice "was not before the Court" in a prior decision, the Court "had no occasion 

to address" it, and the prior decision thus offers no authority on the point). 

II. Applying the Pre-FSA Mandatory Minimums in § 3582(c)(2) Sentence 
Modification Proceedings Would Raise "Grave and Doubtful" Equal 
Protection Questions, and the Panel Properly Exercised Its Duty to Avoid 
Them. 

The government argues that Congress chose to deny the Blewetts the benefit 

of the FSA in sentence modification proceedings under§ 3582(c)(2), despite that it 

now understands that the 100: 1 ratio was without justification or evidentiary basis, 

and despite that Congress is aware that such a choice would perpetuate the racially 

disparate impact of the old crack laws. In doing so, the government ignores the 
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purpose of § 3582(c)(2) and its expected operation in the context of the FSA 

guideline amendments. Most crucially, it fails to defend Congress's purported 

legislative choice on any legitimate, neutral ground. This is the rare instance in which 

there can be no plausible explanation for a purported legislative choice that would 

raise a strong inference of discriminatory purpose. The Panel properly exercised its 

duty to avoid the "grave and doubtful" equal protection concerns the government's 

interpretation presents. See Jones v. United States, 526 U.S. 227, 239 (1999); 

Martinez v. Clark, 543 U.S. 371, 381 (2005). 

A. The Purpose and Operation of§ 3582(c)(2) In This Context 

The government's theory must first be placed in its proper context. Congress 

included§ 3582(c)(2) in the Sentencing Reform Act of 1984 as a specific exception 

to the ordinary rule of finality. See Freeman v. United States, 131 S. Ct. 2685, 2691 

(2011 ). As a form of "safety valve," Congress explained that the "value" of § 

3582(c)(2) "lies in the fact that [it] assure[s] the availability of specific review and 

reduction of a term of imprisonment ... to respond to changes in the guidelines," S. 

Rep. No. 98-225, at 121 (1983), made retroactive by the Sentencing Commission in 

the exercise of its delegated authority, 28 U.S.C. § 994(u) (delegating to the 

Commission the power (and obligation) to decide "by what amount the sentences of 

prisoners serving terms of imprisonment for the offense may be reduced"). Congress 
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expected that the Commission may make those changes retroactive "ifthere is a major 

downward adjustment in Guidelines because of a change in the community view of 

the offense." S. Rep. 98-225, at 180 (1983). Section 3582( c )(2) "allows retroactive 

amendments to the Guidelines for cases where the Guidelines become a cause of 

inequality, not a bulwark against it." Freeman, 131 S. Ct. at 2690. 

The FSA undisputedly reflects a "change in the community view" of crack 

offenses. See Dorsey v. United States, 132 S. Ct. 2321, 2328 (2012) (explaining that 

the FSA was adopted "because the public had come to understand sentences 

embodying the 100-1-ratio as reflecting unjustified race-based differences"). 

Congress specifically directed the Commission to promulgate "conforming 

amendments" to the guidelines that "achieve consistency with" the new mandatory 

minimums in the FSA. Id. at 2332; FSA§ 8(2), 124 Stat. 2372, 2374. By the time 

of the FSA's passage, Congress knew that the Commission employs, and has 

continuously employed since the guidelines' inception, the statutory mandatory 

minimums as the driving basis of the crack guideline at USSG § 2Dl.1, both at the 

specific statutory quantity triggers and extrapolated across the Drug Quantity Table, 

see USSG § 2Dl.1 backg'd (cmt.) (1987); Kimbrough v. United States, 552 U.S. 85, 

96 (2007) (recognizing that the Commission "did not use [an] empirical approach in 

developing the Guidelines sentences for drug-trafficking offenses," but used the 
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"weight-driven scheme" used in the Anti-Drug Abuse Act of 1986), and thus had 

every reason to expect that it would adhere to that same course in response to its 

specific directive to promulgate "conforming amendments" to the guidelines. See 

Dorsey, 132 S. Ct. at 2332 (assuming that Congress is aware of background 

sentencing principles). Congress knew that it had delegated to the Commission the 

power to make those guideline changes retroactive, and that the Commission had 

done so with the 2007 crack amendment, which the Commission said was only a 

"partial remedy" because the guidelines were tied to the old mandatory minimums 

under its unwavering policy. U.S.S.G., App. C, amend. 706 (Nov. 1, 2007); id. 

amend. 713 (Mar. 3, 2008); U.S. Sent'g Comm'n, Report to the Congress: Cocaine 

and Federal Sentencing Policy 9-10 (2007) ["2007 Crack Report"]. And Congress 

knew that it had empowered district judges to re-open sentences that were based on 

those amended guidelines. 

Thus, contrary to the government's underlying premise, Pet. at 11, Congress 

clearly "intends re-opening sentencing proceedings concluded prior to [the FSA's] 

effective date" at least to the extent that§ 3582(c)(2) authorizes, and thus intends to 

avoid at least some of the inevitable disparities caused by the line-drawing made with 

respect to initial sentencings. See Dorsey, 132 S. Ct. at 2335 (line-drawing is 

inevitable "unless Congress intends re-opening sentencing proceedings") (emphasis 
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added). 

B. There Can Be No Plausible Explanation/or Requiring District Courts 
to Apply the Old Mandatory Minimums in§ 3582(c)(2) Proceedings. 

If the government is correct that Congress nevertheless intended to require 

district courts to apply the old mandatory minimums in sentence modification 

proceedings under§ 3582( c )(2), a strong, if not conclusive, inference may reasonably 

be drawn that Congress thereby intended to perpetuate their known racially disparate 

impact on those sentenced before the passage of the FSA. There could be no other 

plausible explanation for such a result, and the government offers none. 

In Massachusetts v. Feeney, 442 U.S. 256 (1979), the Supreme Court said that 

"[ d]iscriminatory purpose ... implies that the decision maker, in this case a state 

legislature, selected or reaffirmed a particular course of action at least in part because 

of, not merely in spite of, its adverse effects upon an identifiable group." Id. at 279 

(emphasis added). Relying on this isolated passage, the government argues that there 

is"[ n Jo evidence" that Congress "drew the line for the application of the FSA at post-

enactment sentencings" "for the purpose of perpetuating racially disparate effects." 

Pet. at 10. Setting aside that all evidence suggests that Congress did not intend to 

"dr[ a ]w the line" where the government claims, see Part II.A, supra, the government 

ignores a crucial fact: In Feeney, the legislative choice in question, a veterans' hiring 
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preference that disproportionately impacted women, was "legitimate" and rationally 

based. Id. at 275, 278. Importantly, the Supreme Court distinguished that situation 

from one in which "the impact of this statute could not be plausibly explained on a 

neutral ground." Id. at 275. In such a case, "impact itself would signal that the real 

classification made by the law was in fact not neutral." Id. Here, the government 

does not dispute that the 100: 1 ratio was unjustified and without rational basis, nor 

could it. See Restoring Fairness to Federal Sentencing: Addressing the Crack

Powder Disparity: Hearing Before the S. Comm. on the Judiciary, 111 th Cong. 5 

(2009) (statement of Assistant Attorney General Lanny Breuer)(endorsing the 

Commission's evidence that the 100: 1 crack to powder disparity "is difficult to justify 

based on the facts and science" and advocating the complete elimination of the 

disparity). Nor does it dispute the statistical evidence relied on by the Panel 

demonstrating the racially disparate impact of the pre-FSA crack law or the statistical 

evidence demonstrating the racially disparate impact of denying the application of the 

FSA's ameliorative provisions in§ 3582( c) proceedings. Blewett, slip op. at 3-5. Yet, 

and despite its primary reliance on Feeney, it does not attempt to "plausibly explain[]" 

on a neutral ground, Feeney, 442 U.S. at 275, why Congress would deny defendants 

the benefit of the FSA mandatory minimums in§ 3582( c )(2) proceedings and thereby 

perpetuate "unjustified race-based differences." Dorsey, 132 S. Ct. at 2328. Instead, 
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it offers no explanation at all. 

The government suggests that Congress's interest in finality is why it "drew the 

line for the application of the FSA at post-enactment sentencings." See Pet. at 10-11. 

But, as explained above, Congress created § 3582( c )(2) to provide a specific 

exception to its interest in finality. It had every reason to expect that the Commission 

would tie the amended guidelines to the FSA mandatory minimums and make them 

retroactive, and that district courts would exercise their authority to reduce sentences 

that were based on those guidelines. 

Moreover, Congress has known since 1991 that in cases with a mandatory 

minimum conviction, the applicable guideline range is higher than the mandatory 

minimum, in whole or in part, in the large majority of cases. See U.S. Sent'g 

Comm'n, Special Report to the Congress: Mandatory Minimum Penalties in the 

Federal Criminal Justice System, at 88 tbl.27 (1991) (showing that in all cases with 

a mandatory minimum conviction, the guideline range was higher than the applicable 

mandatory minimum in 97 .6% of cases ).2 Thus, Congress had every reason to believe 

2 The percentage has dropped since 1991, but it remains so in the majority of cases 
with a mandatory minimum conviction. See Written Statement of Michael 
Nachmanoff, Fed. Pub. Defender for the E.D. Va., Hr'g Before the U.S. Sent'g 
Comm'n, Mandatory Minimum Sentencing Provisions Under Federal Law, at 5 
(May 2 7, 20 I 0) (providing data showing that in fiscal year 2008, the guideline 
range was higher than the mandatory minimum, in whole or part, in 58.8% of 
cases with a mandatory minimum conviction). 

11 

      Case: 12-5226     Document: 006111738475     Filed: 06/28/2013     Page: 21



that for many if not most crack defendants, the unamended guideline range under the 

old crack laws fell either entirely above or straddled the old mandatory minimum. It 

could reasonably expect that these defendants would be eligible for a sentence 

reduction under the terms of§ 3582(c)(2) ifthe Commission made its amendments 

retroactive, regardless whether the old or the new mandatory minimums apply, and 

that district courts would reduce their sentences. In such cases, the question becomes 

only the extent of that reduction. See, e.g., United States v. Hammond, 712 F .3d at 

334-335 (where unamended guideline range was 121to151 months, district court 

reduced sentence from 121 months to 120 months, but considered the extent of the 

reduction limited by the old mandatory minimums );3 United States v. Augustine, 712 

3 That the defendant in Hammond was eligible for at least a one-month reduction 
demonstrates that its analysis is flawed and a further reason why it does not 
support en bane review of this case. The Panel inexplicably stated that 
Hammond's "sentencing range" was "the 120-month mandatory minimum" and 
that this range "has not subsequently been lowered by the Sentencing 
Commission." This is incorrect. Hammond's "sentencing range," i.e., the range 
corresponding to his offense level and criminal history calculated under U.S.S.G. 
§ lBl.l(a), was 121-151 months, which was lowered to 108 to 135 months under 
U.S.S.G. § lBl.10 before operation of the mandatory minimum. See Appellant 
Br. at 3 & n.l, United States v. Hammond, 712 F.3d at 334-35, No. 12-5522; see 
United States v. Savani, _ F.3d _, 2013 WL 2462941, *5 (3d Cir. June 10, 2013) 
(recognizing that the "applicable guideline range" for purposes of§ 3 5 82( c )(2) 
and U.S.S.G. § lBl.10 is the range corresponding to the offense level and criminal 
history). Even under the panel's holding that the old mandatory minimums apply 
(and as the panel otherwise recited), his range was lowered at least to 120 to 135 
months. Hammond, 712 F.3d at 335. 
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F.3d 1290 (9th Cir. 2013) (same). 

If that reality alone does not prove that Congress's interest in finality is not 

dispositive in this context, the other "safety valve" provision at subsection ( c )(1) of 

§ 3 5 82( c ), enacted at the same time as subsection ( c )(2), further supports that 

conclusion. Under that provision, a court is authorized to reduce the sentence of a 

prisoner who, for example, "is suffering from a terminal illness" or another serious 

"medical condition." See 18 U.S.C. § 3582( c )(1 )(A)(I) (court may reduce if warranted 

by "extraordinary and compelling reasons"); U.S.S.G. § lB 1.13 cmt. (n. l(A)). 

Subsection ( c )( 1) says nothing to exclude from its application prisoners who have not 

yet served more time than the statutory mandatory minimum for the offense of 

conviction. It says nothing, for example, to categorically disqualify terminally ill 

prisoners who are serving a statutory mandatory life sentence.4 Nor does the 

4 For a subset of prisoners serving mandatory life sentences (i.e., those sentenced 
under 18 U.S.C. § 3559(c) as third-time violent felons), the statute permits a 
reduction to time served after the prisoner is 70 years old and has served 30 years 
in prison. 18 U.S.C. § 3582( c )(1 )(A)(ii). For all others serving a mandatory life 
sentence (pursuant, for example, to 21 U.S.C. § 841(a)(l)(A)), the statute imposes 
no such restriction. This special 30-year caveat for§ 3559(c) prisoners thereby 
serves to confirm that, for all other prisoners, the court can reduce the sentence to 
time served regardless the number of years already served on a statutory 
mandatory sentence. See generally Leatherman v. Tarrant County Narcotics 
Intelligence and Coordination Unit., 507 U.S. 163, 168 (1993) (relying on the 
maxim expressio unius est exclusio alterius ("to express one thing implies the 
exclusion of the other")). 
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legislative history say anything on this score. S. Rep. No. 98-225, at 55-56, 120 

(1983). It appears obvious, then, that Congress does not necessarily view a statutory 

mandatory minimum-much less one that has since been repudiated and repealed-as 

controlling in a sentence modification proceeding. 

In short, the purported "line-drawing" advanced by the government could have 

no conceivably legitimate basis, would disproportionately impact African-Americans, 

and would adversely impact the Blewetts here. In this context, the Panel properly 

exercised its duty to construe the FSA and§ 3582(c)(2) in a manner that avoids the 

unrebutted "signal" sent by the undisputed statistical evidence that the law is "in fact 

not neutral." Cf Feeney, 442 U.S. at 275, 5 

Even assuming the government's claimed legislative choice could somehow 

be plausibly explained on a neutral ground, the answer is the same. The Supreme 

5 Similarly, in McClesky v. Kemp, 481 U.S. 279 (1987), there were "legitimate 
reasons for the Georgia Legislature to adopt and maintain capital punishment." Id. 
at 298-99. Here, it is undisputed that Congress has determined that there is no 
legitimate reason to maintain the old mandatory minimums because they were not 
rationally based. Given that Congress could have no legitimate interest in finality 
in this context, the government's interpretation would also raise grave and 
doubtful questions under the Due Process Clause of the Fifth Amendment. See 
Lawrence v. Texas, 539 U.S. 558, 578 (2003) (holding that a state statute that 
"furthers no legitimate state interest" to justify a deprivation of liberty violates the 
Due Process Clause). 
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Court further emphasized in Feeney that the foreseeable impact of even a neutral law 

"certainly" "bear[ s] on the existence of discriminatory intent": "[W]hen the adverse 

consequences of a law upon an identifiable group are as inevitable as the gender

based consequences of [the veterans' hiring preference], a strong inference that 

adverse effects were desired can reasonably be drawn." Id. at 279 n.15 (emphasis 

added). Though this inference is not "a synonym for proof," it is "a working tool" for 

constitutional purposes and may "ripen into proof." Id. In Feeney, the reason the 

"strong inference" did not "ripen into proof' that the legislature desired the disparate 

impact on women was that the impact of the veterans' hiring preference was "an 

unavoidable consequence of a legitimate policy that has in itself always been deemed 

to be legitimate," and because its "statutory history and all of the available evidence 

affirmatively demonstrate the opposite." Id. 

Here, while the old crack mandatory minimums may at one time have been 

considered legitimate, Congress has now affirmatively and intentionally repudiated 

them as unjustified (i.e., illegitimate) and racially discriminatory. See Dorsey, 132 S. 

Ct. at 2328 (recognizing that Congress passed the FSA because sentences 

"embodying the 100: 1 ratio . . . reflect[] unjustified race-based differences") 

(emphasis added). Their disparate impact on those already sentenced is not 

"unavoidable," but eminently avoidable through the operation of § 3582( c )(2). 
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Moreover, the statutory history of the FSA and all available evidence affirmatively 

demonstrate that the law was changed precisely to ameliorate its unjustified racially 

disparate impact. Blewett, slip op. at 4-5 & n.5. The FSA is thus the precise opposite 

of the veterans' hiring preference. Under these rare circumstances, the "strong 

inference" that Congress desired to perpetuate the racial disparity could not only 

"reasonably be drawn," but would ripen into proof of discriminatory purpose. Cf 

Feeney, 442 U.S. at 279 n.15. As a result, the Panel properly exercised its duty to 

avoid that result. 

III. The Commission's Policy Statement at § lBl.10 Does Not Require 
Application of the Repealed Mandatory Minimum. 

As set forth above, the Commission urged Congress to repeal the old 

mandatory minimums so that it could reduce the crack guideline ranges to ameliorate 

the unjustified, race-based differences of the 100: 1 ratio. After Congress did so and 

as Congress could expect, the Commission incorporated the new mandatory 

minimums in the amended guidelines, and made those changes retroactive. In the 

case of a defendant who was sentenced "based on a guideline range that has 

subsequently been lowered" and made retroactive by the Commission, and so eligible 

for a reduction, the district court's authority to reduce the sentence is governed by 

U.S.S.G. § lB 1.10, p.s. See 18 U.S.C. § 3582( c )(2); Dillon v. United States, 130 S. 
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Ct. 2683, 2691 (2010); Freeman, 131 S. Ct. at 2691. 

If the district court had simply followed the Commission's instructions at 

§ lB 1.10, it would have concluded that it was not required to apply the old mandatory 

minimums in determining whether or by how much to reduce the Blewetts' sentences. 

Nowhere in§ lB 1.10 or its commentary does the Commission purport to instruct that 

a reduction based on the FSA guideline amendments, or any other guideline 

amendment, is limited or controlled by a repealed mandatory minimum. The 

government's sole argument in support ofits interpretation that a repealed mandatory 

minimum functions as a "hard stop" against sentence reductions is that the 

commentary to § 1B1.10 states that, at times, "a statutory mandatory minimum" can 

prevent a reduction. Pet. at 14 (citing U.S.S.G. § lBl.10, comment. n.l(A)). This 

may be so, but as the Panel correctly recognized, there is no reason to presume that 

the Commission refers there to the old, racially discriminatory minimums rather than 

the new ones upon which the amended guidelines are based. Blewett, slip op. at 16. 

Instead, as the government itself argues, the Commission took no official position on 

the matter because it recognized that the question whether the old or new mandatory 

minimums apply in§ 3582( c )(2) proceedings "lay beyond its grasp." Pet. at 13-14.6 

6 Contrary to the government's argument, the Panel never suggested that the 
Commission has the "power to alter a statutory sentencing direction enacted by 
Congress and addressed to sentencing courts." Pet. at 13. The Blewetts agree that 

17 

      Case: 12-5226     Document: 006111738475     Filed: 06/28/2013     Page: 27



The Supreme Court has made clear that the safety valve at§ 3582(c)(2) is not 

to operate as a "bulwark against" re-opening final sentences. Freeman, 131 S. Ct. at 

2690. There is every indication (and no countervailing indications) that Congress 

intended that the new mandatory minimums would apply retroactively by way of§ 

3582( c )(2) and the amended guidelines based on them. See Part II, supra. Nothing in 

the Commission's policy statement purports to foreclose that result. 

SUPPLEMENT AL BRIEF 

The Blewetts' mandatory minimum sentences of 120 months, which are based 

on the 100-to-l ratio of crack to powder cocaine, are grossly disproportionate and 

violate the Eighth Amendment's Cruel and Unusual Punishments Clause. 

ARGUMENT 

I. Grossly Disproportionate - Harmelin v. Michigan 

The Eighth Amendment provides that "[ e ]xcessive bail shall not be required, 

nor excessive fines imposed, nor cruel and unusual punishments inflicted." U.S. 

Const. amend. VIII. "The Amendment proscribes 'all excessive punishments, as well 

as cruel and unusual punishments that may or may not be excessive."' Kennedy v. 

Louisiana, 554 U.S. 407, 419 (2008) (other citation omitted).7 "The concept of 

the Commission has no such power. 

7 "[P]unishment is justified under one or more of three principal rationales: 
rehabilitation, deterrence, and retribution." Id. at 420. Incapacitation has also been 
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proportionality is central to the Eighth Amendment," Graham v. Florida, 560 U.S. 

48, 130 S. Ct. 2011, 2021 (2010), and the Supreme Court has "endorsed" it "as a 

constitutional standard." Solem v. Helm, 463 U.S. 277, 286 (1983) (citing Weems v. 

United States, 217 U.S. 349, 372-73 (1910)). The Court "view[s] that concept less 

through a historical prism than according to 'the evolving standards of decency that 

mark the progress of a maturing society."' Miller v. Alabama, 132 S. Ct. 2455, 2463 

(2012) (other citations omitted). Proportionality analysis applies to sentences of 

imprisonment. Solem, 463 U.S. at 288-290; Ewing v. California, 538 U.S. 11, 20 

(2003); Harmelin v. Michigan, 501 U.S. at 997-98 (Kennedy, J., concurring); United 

States v. Hughes, 632 F.3d 956, 959, n. 2 (6th Cir. 2011). 

This Court has adopted the "narrow proportionality principle"' articulated in 

Justice Kennedy's concurring opinion in Harmelin, 501 U.S. at 997.8 The Eighth 

Amendment does not require "strict proportionality between crime and sentence. 

Rather, it forbids only extreme sentences that are 'grossly disproportionate' to the 

crime." Harmelin, 501 U.S. at 1001 (Kennedy, J., concurring) (quoting Solem, 463 

U.S. at 288); see also United States v. Jones, 569 F.3d 569, 573 (6th Cir. 2009); 

identified as a justification. Harmelin v. Michigan, 501 U.S. 957, 999 (1991) 
(Kennedy, J., concurring in part and concurring in judgment). 

8 Since there is no majority opinion in Harmelin, Justice Kennedy's concurrence is 
the controlling opinion. Graham v. Florida, 130 S. Ct. at 2021; Hughes, 632 F.3d 
at 959 n. l. 
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United States v. Hughes, 632 F.3d at 959. 

[A] court's proportionality analysis under the Eighth Amendment should 
be guided by objective criteria, including (I) the gravity of the offense 
and the harshness of the penalty; (ii) the sentences imposed on other 
criminals in the same jurisdiction; and (iii) the sentences imposed for 
commission of the same crime in other jurisdictions. 

Solem v. Helm, 463 U.S. at 292. The analysis "begins with a comparison of the 

gravity of the offense and the severity of the sentence." United States v. Moore, 643 

F.3d 451, 455 (6th Cir. 2011) (citing Harmelin, 501 U.S. at 1005 (Kennedy, J., 

concurring)). A determination of a national consensus and the "evolving standards 

of decency" are also critical components of an Eighth Amendment analysis. Trap v. 

Dulles, 356 U.S. 86, 102 (1958) (plurality opinion). 

Drug crimes are serious offenses but the amount of crack attributed to 

Cornelius (19.65 grams) and Jarreous (26.83 grams), both less than one ounce, is 

small and as the Blewetts' cases reflect, mandatory minimum sentences that are based 

on the now-repealed 100-to-l crack/powder ratio are "grossly disproportionate' to 

their offenses. Cornelius and Jarreous were subject to a mandatory minimum of 120 

months when they were sentenced for their crack offenses. Yet, they would not be 

subject to a mandatory minimum sentence under the FSA. See 21 U.S.C. § 

841(b)(l)(C). Indeed, their sentences would nearly be cut in half. Cornelius's 

Guidelines range would be 63 to 78 months and Jarreous's would be 70 to 87 months. 

20 

      Case: 12-5226     Document: 006111738475     Filed: 06/28/2013     Page: 30



This raises an inference that their present sentences are "grossly disproportionate" 

to their offenses. 

The gross disproportionality of the 100-to- l ratio can be inferred from a variety 

of other sources. In Kimbrough v. United States, 552 U.S. 85, 91, 95-100, 110 (2007), 

the Court recognized a district court's ability to vary categorically from the 100-to-1 

ratio based on a policy disagreement with the crack Guidelines. See also Spears v. 

United States, 555 U.S. 261, 263, 265-66 (2009). The Sentencing Commission "did 

not use [an] empirical approach in developing the Guidelines sentences for 

drug-trafficking offenses." Kimbrough, 552 U.S. at 96. Rather, it used the 

"weight-driven scheme" used in the Anti-Drug Abuse Act of 1986 and it identified 

several problems with the crack/powder disparity and determined that the "sentencing 

disparity is generally unwarranted." Id. at 97. 

First, "[t]he 100-to-l drug quantity ratio was established based on a number of 

beliefs about the relative harmfulness of the two drugs and the relative prevalence of 

certain harmful conduct associated with their use and distribution that more recent 

research and data no longer support." U.S. Sent'g Comm'n, Report to Congress: 

Cocaine and Federal Sentencing Policy 91 (2002) ["2002 Crack Report"]; see 

Kimbrough, 552 U.S. at 97. Second, the "disparity is inconsistent with the 1986 Act's 

goal of punishing major drug traffickers more severely than low-level dealers." Id. 
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Third, "the crack/powder sentencing differential 'fosters disrespect for and lack of 

confidence in the criminal justice system' because of a 'widely-held perception' that 

it "'promotes unwarranted disparity based on race."' Kimbrough, 552 U.S. at 98 

(quoting 2002 Crack Report at 103 ). 

Furthermore, the Commission proposed Guideline amendments in 1995, 1997, 

and 2002 to reduce the crack/powder disparity but Congress rejected each proposal. 

Kimbrough, 552 U.S. at 99. Then, in 2007 the Guidelines were amended by reducing 

the base offense levels for crack offenses by two levels. Id. at 99-100. See U.S.S.G. 

App. C, amends. 706 (Nov. 1, 2007) and 715 (May 1, 2008). It is plain from 

Kimbrough and the Commission's reports and its actions that the 100-to-l 

crack/powder disparity is a "grossly disproportionate" punishment. The criticism 

does not stop there. 

"Retroactive [guideline] amendments exist to allow inequalities to be fixed, and 

the now-infamous 100-to-J ratio was the source of shameful inequalities." United 

States v. Rivera, 662 F.3d 166, 176 (2d Cir. 2011) (emphasis added). As the Second 

Circuit has noted "[t]he Department of Justice itself characterized that ratio as 

unjustified, fundamentally unfair and racially discriminatory." Id. See Restoring 

Fairness to Federal Sentencing: Addressing the Crack-Powder Disparity: Hearing 

Before the S. Comm. on the Judiciary, 111 th Cong. 6 (2009) (statement of Assistant 
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Attorney General Lanny Breuer) ("cocaine sentencing disparity is difficult to justify 

based on the facts and science," and "Congress' objective should be to completely 

eliminate" that sentencing disparity). He also referred to a working group within the 

Justice Department whose focus would include "formulating a new Federal cocaine 

sentencing policy; one that aims to completely eliminate the sentencing disparity 

between crack and powder cocaine." Id. at 6. See Rivera, 662 F.3d at 176, n.9. 

Once empowered to do so by Kimbrough, federal courts began to reject the 

100-to-1 ratio as a matter of policy and apply a 1-to-1 ratio instead.9 See Spears, 555 

U.S. at 265-66 (upholding this practice). Members of Congress expressed emphatic 

disapproval ofthe 100-to-1 ratio. See e.g., 155 Cong. Rec. S10492 (daily ed. Oct 15, 

2009) (statement of Sen. Sessions) (the"current system is not fair" and "we are not 

able to defend the sentences that are required to be imposed under the law today"); 

156 Cong. Rec. H6199 (daily ed. July 28, 2010) (statement of Rep. Lee) ("This 

disparity made no sense when it was initially enacted, and makes absolutely no sense 

today[.]"); see also Blewett, slip op. at 4-5, n.5. The disapproval of the 100-to-1 ratio 

is manifested in the FSA. That statute and the amended guidelines directly tied to it 

9 See e.g., United States v. Gully, 619 F. Supp.2d 633, 644, 645 (N.D. Iowa 2009); 
United States v. Lewis, 623 F. Supp.2d 42, 43 (D.D.C. 2009); United States v. 
Henderson, 660 F.Supp.2d 751 (E.D. La. 2009); United States v. Golden, 679 
F.Supp.2d 980 (N.D. Iowa, 2010); United States v. Greer, 699 F. Supp. 2d 876, 
880 (E.D. Tex. 2010). 
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(U.S.S.G. App. C, amends. 750, 759 (Nov., 1, 2011) have lowered the crack/powder 

ratio to 18-to-1- a reduction of more than 80% from the 100-to-1 ratio. 

Criticism of the 100-to-1 ratio has been expressed by the three branches of 

government and it clearly raises an inference that the 100-to-1 ratio is "grossly 

disproportionate." Thus, it is appropriate to make a comparative analysis to other 

penalties for similar offenses in states within the Sixth Circuit. Harmelin, 501 U.S. 

at 1005 (Kennedy, J., concurring); Hughes, 632 F.3d at 960. They are quite different. 

First, the states comprising the Sixth Circuit do not differentiate between crack 

and powder cocaine. Second, while the state statutory penalties may in some instances 

appear be comparable to the federal mandatory minimums, 10 offenders sentenced for 

10 

In Kentucky, trafficking in 4 grams or more cocaine is punishable by 5 to 10 years 
imprisonment. K.R.S. § 218A.070(1)(d); id.§ 218A.1412(1)(a); id.§ 532.060(2)(c). 
A penalty of not more than 20 years is prescribed for trafficking in less than 50 grams 
of cocaine in Michigan. M.C.L. § 333. 7214(a)(iv); id. § 333. 7401 (2)(a)(iv). In Ohio, 
trafficking in 10 to 20 grams of cocaine carries a penalty of9 months to 3 years. If the 
amount of cocaine equals or exceeds 20 grams but is less than 27 grams then the 
penalty is 2 to 8 years. O.R.C. § 2925.0l(X); id. § 2925.03(A)(l); id. § 
2925.03(C)(4)(d); id. § 2929.14(A)(3)(b). See also Drug Offense Quick Reference 
Guide, available at http://www.supremecourt.ohio.gov/Board/resources/summaries. 
In Tennessee, a defendant who had no more than 1 prior felony conviction would be 
subject to a penalty of 8 to 12 years for trafficking in "[0.5] grams or more of any 
substance containing cocaine" and the same penalty would apply if the amount was 
26 or more grams but the defendant would not be eligible for probation. T.C.A. § 
39-l 7-417(a)(3),(4), (c)(l), (i)(5); T.C.A. § 40-35-11 l(b)(2); T.C.A. § 
40-35-l 12(a)(2); T.C.A. § 40-35-105(a); T.C.A. § 40-35-106(a); and§ 40-35-303(a); 
see also Comments of Tennessee Sentencing Commission, T.C.A. § 40-35-101 and 
§ 40-35-105. 
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crack offenses are eligible for parole in every state. See generally K.R.S. 439.340; 

M.C.L. § 791.234; O.R.C. § 2967.13; T.C.A. § 40-28-115; T.C.A. § 40-35-501. For 

example, ifthe Blewetts received the maximum sentence of 10 years in a Kentucky 

state court, they would be eligible for parole after serving 2 years. If they were 

sentenced to the minimum of 5 years, they would be eligible for parole after serving 

1 year. See 501K.A.R.1:030(3)(c). 11 In Tennessee, a defendant sentenced as aRange 

I standard offender to the minimum of 8 years would be eligible for parole after 

serving 2.4 years.T.C.A. § 40-35-501(c). Thus, a comparison to the penalties imposed 

by the States within the Sixth Circuit shows that the mandatory minimum sentence 

of 120 months imposed on Cornelius and Jarreous is "grossly disproportionate." 

Furthermore, a comparison to the 18-to-l ratio that stems from the FSA and the 

amended Guidelines likewise confirms that the 100-to-1 ratio is "grossly 

disproportionate." 12 Even if powder and crack cocaine are not treated exactly the 

11 The Kentucky Parole Board's 2011 Annual Report, p.24, indicates that parole 
was recommended for 57% of all offenders having their initial case reviews. In 
Michigan in 2012 the parole approval rate for drug offenders was 85.7% o. See 
chart - Parole Approval Rates by Offense Group 
http://www.michigan.gov/documents/Parole Approval Rates and Michigan 
Department of Corrections http://michigan.gov/corrections/0,455 l, 7-119-1435 

12 The Sixth Circuit's cases rejecting constitutional challenges to the 100: 1 
crack/powder sentencing disparity were decided before enactment of the FSA. See 
e.g., United States v. Blair, 214 F.3d 690, 702 (6th Cir. 2000) (collecting cases); 
United States v. Green, 423 F.App'x 520, 524 (6th Cir. 2011) (collecting cases). 
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same under the current law, it is clear that the 100-to-l ratio has been rejected as a 

matter of national consensus and the "evolving standards of decency that mark the 

progressofamaturingsociety." Roperv. Simmons, 543 U.S. 551, 561 (2005)quoting 

Trap v. Dulles, 356 U.S. at 101. Sentences based on the 100-to-1 ratio are "grossly 

disproportionate" and violate the Eighth Amendment. 

II. Categorical Analysis - Graham v. Florida 

Another line of inquiry under the Eighth Amendment uses "categorical rules 

to define Eighth Amendment standards." Graham v. Florida, 130 S. Ct. at 2022 

(holding that the Eighth Amendment is violated by sentencing a juvenile to life 

without parole for a non-homicide offense). Id. at 2030. A categorical analysis 

applies where a defendant challenges "a sentencing practice itself' and "implicates 

a particular type of sentence as it applies to an entire class of offenders who have 

committed a range of crimes." Id. at 2022-23. A categorical analysis can be applied 

here because Cornelius and Jarreous challenge the application of the old 120-month 

mandatory minimum in§ 3 5 82( c )(2) proceedings to offenders who possessed 5 grams 

or more but less than 280 grams of crack. 

"The analysis begins with objective indicia of national consensus." Graham, 

130 S. Ct. at 2023. The consensus in our society recognizes that the unduly harsh 

sentences for crack offenders set forth in the Anti-Drug Abuse Act of 1986 exceed 
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that which is necessary to accomplish the goals of sentencing and create arbitrary 

disparities. See, e.g.,Kimbrough, supra, 552 U.S. at 95-100 (criticizing crack-powder 

disparity). The Court noted in Dorsey v. United States, 132 S. Ct. 2321, 2328 (2012), 

that in the two decades following passage of the 1986 Act "the Commission and 

others in the law enforcement community strongly criticized Congress' decision to 

set the crack-to-powder mandatory minimum ratio at 100-to-l" and the "Commission 

issued four separate reports telling Congress that the ratio was too high and 

unjustified." Id. 

An example of the evolving consensus regarding crack can be seen in the 

Commission's 2007 report to Congress in which the Commission said it "maintains 

its consistently held position that the 100-to- l drug quantity ratio significantly 

undermines the various congressional objectives set forth in the Sentencing Reform 

Act." U.S. Sent'g Comm'n, 2007 Report to Congress on Cocaine and Federal 

Sentencing Policy 8 (2007) ["2007 Crack Report"]. Recognizing the urgency of the 

problem, the Commission lowered the Guidelines for crack offenses in 2007, stating 

again that the 100-to-l ratio "undermines various congressional objectives set forth 

in the Sentencing Reform Act and elsewhere." U.S.S.G. App. C, amend. 706 (Nov. 

1, 2007). As shown in the preceding argument, the change in national consensus is 

further reflected by: ( 1) the 2009 Statement of Assistant Attorney General Breuer; (2) 
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the punishments prescribed for crack offenses by the States that comprise the Sixth 

Circuit; and (3) the FSA which "had the effect of lowering the 100-to-1 

crack-to-powder ratio to 18-to-1." Dorsey, 132 S.Ct. at 2329. As shown, there has 

been a significant erosion in the disparity between crack and powder cocaine 

penalties. Those changes have been embraced by all three branches of government 

and represent a shift in the national consensus as to the severity of penalties for crack 

offenses. 

In addition to community consensus, a court conducting an Eighth Amendment 

categorical analysis "also considers whether the challenged sentencing practice serves 

legitimate penological goals." Graham, 130 S. Ct. at 2026. In doing so, it looks to 

the "culpability of the offenders at issue in light of their crimes and characteristics, 

along with the severity of the punishment in question." Id. Here, offenders who 

committed their offenses before August 3, 2010, are not more culpable than those 

who committed their offenses after August 3, 2010. Indeed, the history of the FSA 

shows that the 1986 Act overstated the culpability of crack offenders. See, e.g., 2007 

Crack Report at 7-8. As the Sentencing Commission found, there was continuing 

support for the following findings: 

• The current quantity-based penalties sweep too broadly and apply 
most often to lower level offenders; 

28 

      Case: 12-5226     Document: 006111738475     Filed: 06/28/2013     Page: 38



• [t]he current quantity-based penalties overstate the seriousness of 
most crack cocaine offenses and fail to provide adequate 
proportionality; [and] 

• [t]he current severity of crack cocaine penalties mostly impacts 
minorities. 

By lowering the crack/powder ratio to 18-to- l, the FSA demonstrates that 100-to- l 

ratio grossly overstates the culpability of crack offenders. 

Furthermore, none of the objectives of penal sanctions-retribution, deterrence, 

incapacitation, and rehabilitation-provide an adequate justification for the I 00-to- l 

ratio. Retribution cannot support sentences based on the 100-to- l ratio because that 

rationale "must be directly related to the personal culpability of the criminal 

offender." Graham, 130 S. Ct. at 2028. As discussed above, crack offenders who 

committed their offenses before passage of the FSA on August 3, 2010, are not more 

culpable than those who committed their offenses after that date. Deterrence does not 

justify sentences based on the I 00-to- l ratio because present offenders are not subject 

to that penalty scheme and it is unreasonable to believe that they would be deterred 

by it. And as the FSA demonstrates, application of the I 00-to-l ratio is not necessary 

to incapacitate a crack offender. Indeed, neither Cornelius nor Jarreous would be 

subject to a mandatory minimum sentence under the FSA which would reduce their 

sentences by nearly half. As for rehabilitation, by lowering the crack/powder ratio to 
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18-to- l, the FSA undercuts any notion that a sentence based on the 100-to- l ratio is 

necessary to ensure an offender's rehabilitation. Therefore, none of the penological 

justifications for a sentence based on the 100-to- l ratio support the sentences that 

Cornelius and Jarreous are currently serving. Those sentences therefore violate the 

Eighth Amendment under Graham's categorical analysis. 

Conclusion 

For the foregoing reasons, the appellants, Cornelius Demorris Blewett and 

Jarreous Jamone Blewitt, respectfully urge the Court to deny the Petition for 

Rehearing En Banc. Appellants further submit that their 120 month sentences which 

are based on the 100-to- l crack/powder ratio are "grossly disproportionate" and 

violate the Eighth Amendment. Accordingly, the judgment should be reversed and the 

case remanded for resentencing. 
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Appellants' Addendum and Designation of District Court Documents 

Record No. - Description of Document 

27 Order on Guilty Plea - (Cornelius} 77-80 

30 Order on Guilty Plea - (J arreous) 83-86 

39 Judgment and Commitment Order - (Cornelius) 147-153 

43 Judgment and Commitment Order - (Jarreous) 160-166 

88 Memorandum of Recalculation (MOR)( sealed) - (Cornelius) 290-293 

88 Presentence Investigation Report (PSR) (sealed) - (Cornelius) 304-328 

89 Memorandum of Recalculation (MOR)(sealed) - (Jarreous) 332-335 

89 Presentence Investigation Report (PSR) (sealed) - (Jarreous) 339-360 

95 Order Denying Sentence Reduction - (Jarreous) 390 

97 Order Denying Sentence Reduction - (Cornelius) 392-393 

32 

      Case: 12-5226     Document: 006111738475     Filed: 06/28/2013     Page: 42


