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STATEMENT CONCERNING ORAL ARGUMENT 

 
 Pursuant to Circuit Rule 34(f), Defendant-Appellant Pedro Sanchez-

Gonzalez respectfully requests oral argument. Mr. Sanchez-Gonzalez believes 

that oral argument will assist in deciding this appeal, which presents a novel 

legal issue on which there is a circuit split. 
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JURISDICTIONAL STATEMENT 

 
Pedro Sanchez-Gonzalez is a Mexican citizen who was indicted by the 

United States for illegal re-entry after deportation, in violation of 8 U.S.C. 

§ 1326(a) and (b)(2), and 6 U.S.C. § 202(4). The district court therefore had 

jurisdiction under 18 U.S.C. § 3231 and sentenced Mr. Sanchez-Gonzalez on 

February 9, 2009. A notice of appeal was timely filed on February 17, 2009, 

(R-38), giving this court jurisdiction under 28 U.S.C. § 1291 and 18 U.S.C. 

§ 3742.  
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ISSUE PRESENTED FOR REVIEW 

Whether the district court committed reversible procedural error when 

it determined that Seventh Circuit precedent precluded it from considering 

the sentences given in fast-track districts as part of its 18 U.S.C. § 3553(a) 

analysis, despite intervening Supreme Court decisions that abrogated the 

Seventh Circuit’s precedent. 
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STATEMENT OF THE CASE 

 
 Pedro Sanchez-Gonzalez is a Mexican citizen who illegally re-entered 

the United States in 2005. Mr. Sanchez-Gonzalez was arrested on a one-

count complaint charging illegal re-entry after deportation following the 

commission of an aggravated felony, in violation of 8 U.S.C. § 1326(a). (R-1.)1 

He waived indictment and pled guilty, pursuant to a plea declaration. (R-12.) 

 At sentencing, Mr. Sanchez-Gonzalez requested a below-Guidelines 

sentence based in part on the fact that a within-Guidelines sentence would 

create an unwarranted disparity, contrary to Congress’s requirement that 

sentencing courts consider “the need to avoid unwarranted sentencing 

disparities among defendants with similar records who have been found 

guilty of similar conduct.”2 18 U.S.C. § 3553(a)(6). He also argued for a below-

Guidelines sentence because the existence of fast-track programs elsewhere 

revealed that a lower sentence satisfied § 3553(a)’s parsimony clause. (R-21: 

                                            
1 Citations to “App. at __” refer to page numbers in the attached Short Appendix. 
Citations to “Supp. App. at __” refer to page numbers in the Supplemental Appendix. 
Citations to “R. __” refer to the docket number for documents contained in the record 
on appeal. Citations to “PSI at __” refer to page numbers in the Presentence 
Investigation Report. 
2 This Court recently noted the open circuit split regarding whether sentencing 
courts may consider this argument. See United States v. Valadez-Martinez, 295 Fed. 
App’x 832, 835 (7th Cir. 2008) (unpublished) (observing that Kimbrough “has 
rekindled debate about whether the absence of a fast-track program can be a factor 
in the choice of sentence.”). Compare United States v. Rodriguez, 527 F.3d 221, 229 
(1st Cir. 2008) (holding that sentencing courts may consider the fast-track 
disparity), with United States v. Gomez-Herrera, 523 F.3d 554, 562-64 (5th Cir. 
2008) (holding that sentencing courts may not consider the fast-track disparity); 
United States v. Gonzalez-Zotello, 556 F.3d 736, 738 (9th Cir. 2009) (same); and 
United States v. Vega-Castillo, 540 F.3d 1235, 1238-39 (11th Cir. 2008) (same). 
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5-16). The district court rejected his request for a below-Guidelines sentence, 

explaining that United States v. Martinez-Martinez, 442 F.3d 539 (7th Cir. 

2006), and United States v. Galicia-Cardenas, 443 F.3d 553 (7th Cir. 2006), 

barred sentencing courts from considering the lower sentences imposed on 

illegal re-entry defendants in fast-track jurisdictions. (App. at 6-8.) The 

district court indicated that if it had discretion to do so, it would have 

exercised that discretion by considering the disparity created by fast-track 

programs. (App. at 8.) The district court sentenced Mr. Sanchez-Gonzalez to 

77 months’ imprisonment, the low end of the Guidelines range. 
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STATEMENT OF FACTS 

 
 Pedro Sanchez-Gonzalez is a 38 year-old Mexican citizen. (PSI at 15.) 

In 1980, Mr. Sanchez-Gonzalez’s father needed to repay a bank debt so he 

came to the United States to work in the fields of California, bringing along 

his wife and thirteen children. (PSI at 15.) Mr. Sanchez-Gonzalez’s father 

then moved the family to Chicago (where he made enough money to 

discharge the debt) before deciding to move everyone back to Mexico in 1983. 

(PSI at 15.) Mr. Sanchez-Gonzalez—then thirteen years old—did not, 

however, return with his family. (PSI at 15.) He remained in Chicago where 

he drifted from home to home and worked odd jobs to support himself. (PSI at 

15-16.) 

 Seven years later, when Mr. Sanchez-Gonzalez was around twenty, he 

met and became romantically involved with Ms. Zoraida Lao. (PSI at 16.) Mr. 

Sanchez-Gonzalez and Ms. Lao were together for 14 years and have 4 

children: a 14-year-old named Violetta Lao, a 13-year-old named Victoria 

Lao, an 11-year-old named Silverstro Pedro Lao, and an 8-year-old named 

Victor Lao. (PSI at 16.) Mr. Sanchez-Gonzalez and Ms. Lao’s relationship 

lasted until 2004, when there was a domestic incident for which he was 

convicted of domestic battery and deported from the United States. (PSI at 2.) 

 While he was being processed in the Illinois Department of Corrections 

for that domestic battery, Mr. Sanchez-Gonzalez learned that his children 
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had been taken from Ms. Lao by the child welfare office and were at risk of 

being adopted and placed into different families. (PSI at 2.) Despite repeated 

efforts, Mr. Sanchez-Gonzalez’s family was unable to regain control of his 

children so—particularly because he knew that Ms. Lao had a serious drug 

addiction—Mr. Sanchez-Gonzalez feared the worst and returned to the 

United States to save his children. (PSI at 2.) Mr. Sanchez-Gonzalez found 

Ms. Lao at the end of a three-day trek across the desert and relocated her to 

Chicago to receive drug treatment. (PSI at 2.) 

On March 23, 2005, United States Immigration and Customs 

Enforcement (“ICE”) agents arrested Mr. Sanchez-Gonzalez for theft and a 

domestic incident arising after his and Ms. Lao’s return to Chicago. (PSI at 

6.) ICE then placed Mr. Sanchez-Gonzalez under an administrative detainer 

with the Illinois Department of Corrections. (PSI at 2.) On July 14, 2008, 

after he had served over 39 months in the Illinois Department of Corrections, 

Mr. Sanchez-Gonzalez was finally taken into administrative custody by ICE.      

(R-3.) On July 31, 2008, he was arrested by ICE agents. (R-3.) Mr. Sanchez-

Gonzalez waived indictment, and on August 7, 2008, the Government filed a 

single-count information charging him with illegal re-entry after deportation, 

in violation of 8 U.S.C. § 1326(a) and (b)(2), and 6 U.S.C. § 202(4). (R-7.) On 

September 10, 2008, Mr. Sanchez-Gonzalez pled guilty to the information, 

pursuant to a plea declaration. (R-14.)  
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Under the United States Sentencing Guidelines, Mr. Sanchez-

Gonzalez’s offense level was 21 (with an enhancement for a prior crime of 

violence and a reduction for acceptance of responsibility), and his criminal 

history category was VI. (PSI at 4, 12.) His Guidelines range was thus 77 to 

96 months. (PSI at 19.) Mr. Sanchez-Gonzalez requested a below-Guidelines 

sentence of 51 months, arguing primarily that such a sentence was 

commensurate with the sentences received by similarly-situated defendants 

in districts with “fast-track” Early Disposition programs for illegal re-entry 

cases. (R-11: 5-16.) On January 27, 2009, the district court held a sentencing 

hearing, which was continued to February 9, 2009. (R-34.) 

On February 9, 2009, the district court entered a memorandum 

opinion in which it explained its understanding that “it is not permitted to 

consider, in imposing sentence, the fact that a fast-track or early disposition 

program is not available in this District.” (R-36.) The sentencing hearing was 

reset to February 17, 2009, and on that date, the district court sentenced him 

to 77 months’ imprisonment. (R-44.) 
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SUMMARY OF ARGUMENT 

 This case presents three distinct but related issues: (1) whether Booker 

and its progeny give a sentencing court discretion to give below-guidelines 

sentences to illegal re-entry defendants in non-fast-track jurisdictions; (2) 

whether sentencing courts may deem the fast-track disparity “unwarranted” 

within 18 U.S.C. § 3553(a)(6); and (3) whether sentencing courts may 

consider the existence of fast-track when conducting their general § 3553(a) 

analysis. The Supreme Court’s recent decisions in Gall, Kimbrough, and 

Spears resolve all three of these issues in favor of sentencing court discretion. 

 First, sentencing courts have broad discretion to sentence below the 

illegal re-entry guideline. Since its decision in United States v. Booker, 543 

U.S. 220 (2005), the Supreme Court has repeatedly made clear that the 

United States Sentencing Guidelines are purely advisory. They are not 

binding on sentencing courts, nor may appellate courts presume that below-

Guidelines sentences are unreasonable. The illegal re-entry guideline is no 

different; courts have discretion to sentence below that guideline based on 

appropriate § 3553(a) considerations. 

 Second, the Supreme Court’s recent cases clarify § 3553(a)(6)’s 

breadth. Section 3553(a)(6) vests broad discretion in sentencing courts to 

determine which disparities are “unwarranted” and which are not. Nothing 

uniquely warrants the fast-track disparity and places it off-limits from 

consideration by sentencing courts. The Sentencing Commission was acting 

outside its characteristic institutional role when it issued the fast-track 
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guideline, making it especially unworthy of deference. The disparity is not 

the product of express congressional policy, which Kimbrough requires before 

a statute can be construed to limit sentencing courts’ discretion. At least 

three fast-track programs are operated entirely through charge-bargaining, 

completely unmoored from both the Guidelines and implicit congressional 

endorsement. Section 3553(a)(6) has never been interpreted to categorically 

exclude disparities produced by different exercises of prosecutorial 

discretion—particularly broad, categorical, non-offender-specific uses of that 

discretion like fast-track. And finally, the Department of Justice operates 

fast-track in a scattershot fashion in districts across the nation, making any 

resource-constraint justification for the disparity untenable. 

 Third, regardless of whether sentencing courts can correct for the fast-

track disparity using § 3553(a)(6), they can surely consider the existence of 

fast-track programs, and the fact that an overwhelming majority of illegal re-

entry defendants receive fast-track-level sentences, when determining an 

appropriate sentence under § 3553(a)’s parsimony clause. Judges have broad 

discretion to craft sentences that are “sufficient, but not greater than 

necessary,” and nothing in § 3553(a) constrains the range of facts a 

sentencing judge may consider. Artificially carving out fast-track programs 

from the universe of factors sentencing courts may consider is inconsistent 

with both § 3553(a) and the Supreme Court’s recent decisions. 
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 Thus, the sentencing court below committed significant procedural 

error by wrongly following abrogated Seventh Circuit precedent and failing to 

consider fast-track programs in its § 3553(a) analysis. And because the court 

explained it would have given Mr. Sanchez-Gonzalez a lower sentence in light 

of fast track had it not felt legally barred from doing so, its error was not 

harmless. This Court should therefore vacate and remand for resentencing.  
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ARGUMENT 

Standard of Review  

An appellate court reviews a district court’s sentencing determination 

in two stages. The appellate court “must first ensure that the district court 

committed no significant procedural error, such as . . . failing to consider the 

§ 3553(a) factors.” Gall v. United States, 128 S. Ct. 586, 597 (2007). Second, 

the court must “consider the substantive reasonableness of the sentence 

imposed under an abuse-of-discretion standard.” Id.; see also United States v. 

Abbas, 560 F.3d 660, 666-68 (7th Cir. 2009). 

I. The District Court Procedurally Erred Because It Failed to Adequately 

Consider § 3553(a). 

The Supreme Court’s holding in Gall v. United States requires 

appellate courts to review a district court’s imposition of a sentence—

including a within-Guidelines sentence—for “significant procedural error.” 

Gall, 128 S. Ct. at 597, quoted in Abbas, 560 F.3d at 666. One of these 

significant procedural errors, specifically enumerated by the Supreme Court, 

is “treating the Guidelines as mandatory.” Gall, 128 S. Ct. at 597. Another 

specifically enumerated procedural error is “failing to consider the § 3553(a) 

factors.” Id.; see also United States v. Miranda, 505 F.3d 785, 796 (7th Cir. 

2007) (vacating and remanding a within-Guidelines sentence when the 

district court failed to properly weigh defendant’s “factually and legally 

supported sentencing arguments under § 3553(a)”). The district court, by 
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incorrectly concluding that United States v. Kimbrough, 128 S. Ct. 558 

(2007), did not abrogate Seventh Circuit precedent in Martinez-Martinez and 

Galicia-Cardenas, committed both of these procedural errors: it treated the 

illegal re-entry guideline as mandatory and thus failed to perform an 

adequate § 3553(a) analysis. The Seventh Circuit has not decided this issue 

post-Kimbrough, though it has noted the open circuit split. See United States 

v. Valadez-Martinez, 295 Fed. App’x 832, 835 (7th Cir. 2008) (unpublished) 

(observing that Kimbrough “has rekindled debate about whether the absence 

of a fast-track program can be a factor in the choice of sentence.”).3 In light of 

the Supreme Court’s holdings in Gall, Kimbrough, and Spears v. United 

States, 129 S. Ct. 840 (2009), the district court’s conclusion that prior 

Seventh Circuit precedent remained binding, and thus that he could not 

consider the existence of fast-track programs, resulted in a substantial 

procedural error. 

A. Sentencing courts have discretion to vary from the illegal re-entry 
guideline because all of the Guidelines are purely advisory. 

 
The Supreme Court’s decision in Kimbrough made clear that the 

advisory Sentencing Guidelines are truly advisory. Therefore, “even in a 

                                            
3 A case currently pending before this Court, United States v. Julio Ortega-Vargas, 
No. 08-2886, Case No. 07-CR-264, which the undersigned entered as amicus curiae 
on behalf of the defendant-appellant Julio Ortega-Vargas, also poses the question of 
whether district judges may consider a fast-track disparity when imposing sentence 
in non-fast-track districts. Ortega-Vargas argued that the sentencing court 
mistakenly held that crimes of violence precluded defendants from fast-track 
eligibility and that this mistake of fact led the sentencing court to believe that it did 
not have discretion to take the fast-track disparity into account.  



 13

mine-run case,” sentencing courts may vary from a Guidelines range “based 

solely on policy considerations, including disagreements with the Guidelines.” 

Kimbrough, 128 S. Ct. at 575 (citations omitted); see also Spears v. United 

States, 129 S. Ct. 840, 842 (2009) (explaining that “the correct interpretation” 

of Kimbrough is that a sentencing court may deviate from the crack cocaine 

guideline “based solely on its view that the 100-to-1 ratio embodied in the 

Sentencing Guidelines for the treatment of crack cocaine versus powder 

cocaine creates ‘an unwarranted disparity within the meaning of § 3553(a),’ 

and is ‘at odds with § 3553(a)’”) (quoting United States v. Spears, 533 F.3d 

715, 719 (8th Cir. 2008) (en banc) (Colloton, J., dissenting)). This discretion to 

deviate from the Guidelines may be restricted only through “express” 

congressional direction. Id. at 570-71 (quoting Brief for the United States at 

16).  

In the district court below, the government argued that Kimbrough 

“allows judges to disagree with Guidelines policy, not with congressional 

sentencing policy.” (App. at 18 (quoting United States v. Gonzalez-Zotelo, 556 

F.3d 736, 738 (9th Cir. 2009).) The Government also argued that this result 

was required by the Seventh Circuit’s pre-Kimbrough precedent, which held 

that “Congress’ explicit recognition that fast-track procedures would cause 

discrepancies” made it unreasonable for sentencing courts to give below-

Guidelines sentences to illegal re-entry defendants in non-fast-track districts. 

(App. at 18 (quoting United States v. Martinez-Martinez, 442 F.3d 539, 542 
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(7th Cir. 2006).) The district court agreed, finding that it could not “base its 

sentence on its disagreement with Congressional directives.” (App. at 8.)  

While the Government was making this argument in the Northern 

District of Illinois, the Solicitor General’s Office was disavowing the very 

same argument before the Supreme Court. In its brief opposing a petition for 

writ of certiorari in United States v. Gomez-Herrera, 523 F.3d 554, 562-64 

(5th Cir. 2008), the Solicitor General’s Office wrote: “we agree that a district 

court is not barred from disagreeing with implicit congressional policy 

determinations that are expressed solely through directives to the Sentencing 

Commission.” (App. at 31 (citing Kimbrough, 128 S. Ct. at 571).) The Solicitor 

General explicitly conceded that “Congress’s direction to the Commission to 

issue a policy statement permitting downward departures under fast track 

programs authorized by the Attorney General does not, by itself, prohibit 

courts in districts without fast track programs from varying downward.” 

(App. at 31.) 

In light of (1) the Supreme Court’s holding in Kimbrough, (2) the 

absence of explicit congressional endorsement of fast-track disparities or the 

illegal re-entry guideline, and (3) the Department of Justice’s agreement that 

the illegal re-entry guideline and the fast-track policy statement are purely 

advisory, district courts are free to give below-Guidelines sentences to illegal 

re-entry defendants. The district court erred, therefore, by concluding that 

implicit congressional endorsement of fast-track and pre-2007 Seventh 
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Circuit precedent barred it from considering, as part of its § 3553(a) analysis, 

the sentences imposed on similarly-situated defendants in fast-track 

districts.  

B. Section 3553(a)(6) gives sentencing courts discretion to find that the 
Government’s selective implementation of fast-track programs creates 
unwarranted disparities. 

 
The district court incorrectly concluded that Seventh Circuit precedent 

barred it from considering “fast-track disparities as unwarranted within the 

meaning of section 3553(a)(6).” (App. at 8.) In 2007, the Supreme Court gave 

substantial content to 18 U.S.C. § 3553(a)(6), which requires a sentencing 

court to consider  “the need to avoid unwarranted sentence disparities among 

defendants with similar records who have been found guilty of similar 

conduct.” The Supreme Court’s recent decisions establish that sentencing 

courts have discretion to determine which disparities are “unwarranted” and 

how those disparities can best be avoided. The district court erred by relying 

on pre-2007 Seventh Circuit precedent barring fast-track disparities from 

§ 3553(a)(6) consideration, precedent that has been abrogated by the 

Supreme Court in Gall, Kimbrough, and Spears.  

The district court refused to consider Mr. Sanchez-Gonzalez’s 

arguments for why fast-track disparities are unwarranted because it believed 

it lacked discretion to do so.4 But for at least four reasons, the district court 

                                            
4 It did, however, strongly indicate it would have deemed the disparities 
“unwarranted” and mitigated them, had it possessed the legal authority to do so. See 
App. at 8 (“This Court continues to believe, as a matter of policy, that it is unjust to 
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could have exercised its discretion to mitigate the fast-track disparity in this 

case. First, Guidelines-generated disparities are not warranted when the 

Sentencing Commission fails to act in its characteristic institutional role. 

Second, implicit congressional endorsement of a disparity does not make it 

“warranted” for § 3553(a)(6) purposes. Third, at least three fast-track 

programs are operated through charge-bargaining, outside the Guidelines 

and the PROTECT Act. And fourth, the Department of Justice has 

implemented fast-track in a scattershot fashion, so the Government cannot 

argue that a scarcity of resources justifies the disparity. 

1. Sentencing courts have broad discretion to determine which disparities 
are “unwarranted” within § 3553(a)(6). 

 
A recurring theme in the Supreme Court’s recent sentencing cases is 

the broad discretion § 3553(a) now vests in sentencing courts. District courts 

may not unthinkingly give a Guidelines sentence, Rita v. United States, 127 

S. Ct. 2456, 2465 (2005); they must “consider all of the § 3553(a) factors” in 

determining a reasonable sentence, Gall, 128 S. Ct. at 596; and their 

sentences are to be reviewed under the deferential “abuse of discretion” 

standard. Id. at 591. These cases have gone some way toward returning 

sentencing law to its pre-Guidelines state. Compare Solem v. Helm, 463 U.S. 

277, 290 n.16 (1983) (“Absent specific authority, it is not the role of an 

appellate court to substitute its judgment for that of the sentencing court as 

                                                                                                                                  
permit sentencing disparities based on the fortuity of the judicial district in which a 
defendant in an illegal reentry case is charged.”). 
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to the appropriateness of a particular sentence.”), with Gall, 128 S. Ct. at 587 

(“The fact that the appellate court might reasonably have concluded that a 

different sentence was appropriate is insufficient to justify reversal of the 

district court.”) 

Consistent with the recent shift back toward vesting discretion in the 

district court, § 3553(a)(6) vests those courts with discretion to determine 

which disparities are warranted and which are not. Sentencing courts’ 

determinations of what disparities are “warranted” and how they should be 

corrected are then reviewed for “abuse of discretion” and should be disturbed 

only if they are clearly unreasonable. The Supreme Court’s recent cases all 

endorse this understanding of sentencing court discretion in applying 

§ 3553(a)(6). 

The Court explained in Kimbrough that “Section 3553(a)(6) directs 

district courts to consider the need to avoid unwarranted disparities—along 

with other § 3553(a) factors—when imposing sentences.” 128 S. Ct. at 574 

(emphasis in original) (explaining that sentencing courts are responsible for 

avoiding unwarranted sentencing disparities) (citation omitted); see also 

United States v. Booker, 543 U.S. at 259-60 (“The [Sentencing Reform] Act 

requires judges to consider . . . the need to avoid unwarranted sentencing 

disparities.”) (citing 18 U.S.C. § 3553(a)(6)). Moreover, the Court stated in 

Gall that the need to avoid “unwarranted disparities among defendants with 

similar records who have been found guilty of similar conduct” under 
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3553(a)(6) includes “the need to avoid unwarranted similarities among 

[defendants] who [are] not similarly situated.” 128 S. Ct. at 599-600 

(emphasis added). The Court thus approved the sentencing court’s exercise of 

its § 3553(a)(6) discretion to determine that a particular disparity or 

similarity is “unwarranted.”  

Section 3553(a)(6)’s text and history further support the Court’s 

interpretation. Section 3553(a)(6) leaves it up to the sentencing court to 

determine whether a sentence sufficiently avoids unwarranted disparities. 

See 18 U.S.C. § 3553(a) (“The court, in determining the particular sentence to 

be imposed, shall consider . . .”) (emphasis added); see also S. RPT. NO. 98-225, 

at 78 (1983), reprinted in 1984 U.S.C.C.A.N. 3182, 3261 (noting that judges 

should pay particular attention to the need to avoid unwarranted disparities 

when deciding whether to sentence “outside the guidelines”).5 Sentencing is a 

district court function under § 3553(a), and that function includes assessing 

unwarranted disparity under § 3553(a)(6). Thus, one district court may give 

either a below-Guidelines sentence or a within-Guidelines sentence to the 

same crack defendant, depending on whether he deems the crack/powder 

disparity to be warranted or unwarranted.6 As long as that court properly 

                                            
5 The Supreme Court came close to endorsing this Senate Report, noting that it was 
“helpful in [its] consideration and analysis of the [Sentencing Reform Act].” 
Mistretta v. United States, 488 U.S. 361, 366 (1989). 
6 Compare, e.g., United States v. Lopez, 545 F.3d 515, 516 (7th Cir. 2008) (affirming 
a within-Guidelines sentence for possession with intent to distribute crack cocaine), 
with United States v. Scott, 555 F.3d 605, 610 (7th Cir 2009) (affirming a below-
Guidelines sentence for possession with intent to distribute crack cocaine). 
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considers all the § 3553(a) factors, it is acting within the bounds of its lawful 

discretion.7 Similarly, a district court may conclude either that disparities 

among illegal re-entry defendants caused by the selective use of fast-track 

programs are unwarranted and give a below-Guidelines sentence to an illegal 

re-entry defendant, or that disparities caused by fast-track are justified and 

give a within-Guidelines sentence. Either decision would be within the 

bounds of the court’s § 3553(a)(6) discretion to determine if a particular 

disparity is warranted. Cf. United States v. Huffstatler, 561 F.3d 694, 698 

(7th Cir. 2009) (“[W]hile district courts perhaps have the freedom to sentence 

below the child-pornography guidelines based on disagreement with the 

guidelines, they are certainly not required to do so.”). Therefore, two different 

sentences supported by conflicting policy rationales can both be substantively 

reasonable exercises of district court discretion. 

2. Sentencing courts have discretion to find that a Guidelines-generated 
disparity is unwarranted when the Sentencing Commission acted 
outside its characteristic institutional role in creating that guideline. 

 
The Supreme Court explained in Kimbrough that sentencing courts 

should give less deference to Guidelines that are not the product of the 

Sentencing Commission acting in “its characteristic institutional role,” in 

which it implements Guidelines only after considering “empirical data and 

national experience.” 128 S. Ct. at 575. Section 5K3.1, like the crack 

                                            
7 See also Spears, 129 S. Ct. at 843-44 (“[W]e now clarify that district courts are 
entitled to reject and vary categorically from the crack-cocaine Guidelines based on a 
policy disagreement with those Guidelines.”). 
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guideline in Kimbrough, is “atypical,” in that it “is not based on the 

Sentencing Commission’s nationwide empirical study of  criminal 

sentencing,” but is instead the product of a congressional directive to the 

Commission. United States v. Huffstatler, 561 F.3d at 697 n.1 (observing 

that, like the child pornography guidelines, fast-track departures are 

“another section of the guidelines that does not reflect the Commission's 

exercise of its ‘characteristic institutional role.’”).8 In formulating § 5K3.1, the 

Commission did not rely on empirical evidence about pre-Guidelines 

sentencing practice, nor did it authorize fast track in light of judicial 

decisions, sentencing data, or comments from participants and experts in the 

field.9 Contra Rita, 127 S. Ct. at 2464-65 (2007) (describing the typical, 

                                            
8 As this Court has noted, cases in which a sentencing court departs from a guideline 
that is not the product of the Commission acting in its characteristic institutional 
role are legion. Huffstatler, 561 F.3d at 697 (citing, inter alia, United States v. 
Hanson, 561 F. Supp. 2d 1004, 1008 (E.D. Wis. 2008) (“[T]he guideline for this 
offense . . . diverges significantly from the Sentencing Commission’s typical, 
empirical approach, and produced a sentence greater than necessary to provide just 
punishment in this case.”);United States v. Baird, 580 F. Supp. 2d 889, 894-95 (D. 
Neb. 2008) (noting “that the Guidelines for child exploitation offenses . . . were not 
developed under the empirical approach” and affording less deference because they 
“do not reflect the Commission’s unique institutional strengths”)). See also United 
States v. Shipley, 560 F. Supp. 2d 739, 744 (S.D. Iowa 2008) (Because “the guidelines 
at issue in this case do not reflect the unique institutional strengths of the 
Sentencing Commission in that they are not based on study, empirical research, and 
data, . . . this Court ‘affords them less deference than it would to empirically-
grounded guidelines.’”) (citation omitted).  
9 See U.S. Sentencing Commission: Hearing Before the Subcommittee on Crime of 
the House Committee on the Judiciary, 104th Cong., 1st Sess. 50 (Dec. 14, 1995) 
(statement of Judge Richard P. Conaboy, Chairman, USSC, suggesting further 
research needed to assess the geographic disparities created by prosecutorial 
discretion used differently in different regions, such as in the development of fast-
track sentencing); United States Sentencing Commission, REPORT TO CONGRESS: 
DOWNWARD DEPARTURES FROM THE FEDERAL SENTENCING GUIDELINES 66-67 (2003) 
(“Defendants sentenced in districts without authorized early disposition programs, 
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“empirical approach” the Commission uses to write Guidelines). The 

Commission has not determined that defendants in fast-track districts 

require less punishment than similar defendants in other districts, and has 

not specified which districts shall have fast-track programs. Rather, the 

Commission has done the opposite, sharply criticizing the disparities among 

similar defendants resulting from fast-track programs just as it had criticized 

the crack/powder disparity prior to Kimbrough. As this Court stated in 

Huffstatler, “it was the Commission’s failure to exercise its ‘characteristic 

institutional role’ that persuaded the Supreme Court that district courts 

possess the discretion to sentence below the crack guidelines based on policy 

disagreements.” 561 F.3d at 697 (citing Kimbrough, 128 S. Ct. at 575). By 

analogy, the Commission’s failure to exercise its characteristic role in 

formulating the fast-track guideline grants district courts discretion to 

sentence below the illegal re-entry guideline based on a disagreement with 

the Commission’s illegal re-entry policy. 

                                                                                                                                  
however, can be expected to receive longer sentences than similarly-situated 
defendants in districts with such programs. This type of geographical disparity 
appears to be at odds with the overall Sentencing Reform Act goal of reducing 
unwarranted disparity among similarly-situated offenders.”); United States 
Sentencing Commission, FIFTEEN YEARS OF GUIDELINES SENTENCING: AN 
ASSESSMENT OF HOW WELL THE FEDERAL CRIMINAL JUSTICE SYSTEM IS ACHIEVING 
THE GOALS OF SENTENCING REFORM 106 (2004) (noting that “[p]ractitioners and 
commentators” have expressed concern that the selective implementation of fast-
track “could lead to disparate sentencing outcomes for offenders convicted of similar 
conduct”). 
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3. Sentencing courts have discretion to determine that disparities 
produced by implicit congressional policy are unwarranted under 
§ 3553(a)(6). 

 
Before Kimbrough, this Court explained that sentencing courts were 

barred from considering fast-track disparities because “Congress ha[d], 

through various measures, indicated its approval of fast-track procedures.” 

Martinez-Martinez, 442 F.3d at 542 (7th Cir. 2006). The Seventh Circuit was 

not alone in construing implicit congressional policy to bind sentencing 

courts. See United States v. Castro, 455 F.3d 1249, 1252 (11th Cir. 2006) 

(“Congress implicitly determined that the disparity was warranted.”); United 

States v. Mejia, 461 F.3d 158, 163 (2nd Cir. 2006) (“Congress expressly 

approved of fast-track programs without mandating them; Congress thus 

necessarily decided that they do not create the unwarranted sentencing 

disparities that it prohibited in Section 3553(a)(6).”); United States v. 

Aguirre-Villa, 460 F.3d 681, 683 (5th Cir. 2006) (“Congress must have 

thought the disparity warranted when it authorized early disposition 

programs without altering § 3553(a)(6).”).  

But the Supreme Court has now expressly rejected this reasoning. In 

Kimbrough, the Court explained that “[d]rawing meaning from silence is 

particularly inappropriate” in the sentencing context, “for Congress has 

shown that it knows how to direct sentencing practices in express terms.” 128 

S. Ct. at 571. Congress’s only statement regarding fast-track programs is the 

PROTECT Act provision instructing the Sentencing Commission to issue a 
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policy statement “authorizing a downward departure of not more than 4 

levels if the Government files a motion for such departure pursuant to an 

early disposition program authorized by the Attorney General and the US 

Attorney.”10 This provision did not warrant fast-track disparities. It merely 

instructed the Commission to authorize downward departures when United 

States Attorneys make fast-track plea agreements. It did not, for example, 

direct the Sentencing Commission to reduce sentences for illegal re-entry 

defendants in any specific districts, nor did it instruct the Commission to 

authorize a downward departure only when the Government files a fast-track 

motion. Thus, “[t]he Act, by its terms, neither forbids nor discourages the use 

of a particular sentencing rationale, and it says nothing about a district 

court’s discretion to deviate from the Guidelines based on fast-track 

disparity.” United States v. Rodriguez, 527 F.3d 221, 229 (1st Cir. 2008). A 

clear congressional statement is necessary to cabin judicial discretion, and 

Congress has never said that sentencing courts are barred from considering 

the fast-track disparity as part of their § 3553(a)(6) analysis. See Kimbrough, 

128 S. Ct. at 571 (refusing to constrain sentencing court discretion based on 

an implicit congressional policy). 

                                            
10 PROTECT Act, Pub. L. No. 108-21, § 401(m)(2)(B), 117 Stat. 650, 675 (2003). The 
United States Sentencing Commission implemented Congress’s directive in U.S.S.G. 
§ 5K3.1, which states, “[u]pon motion of the Government, the court may depart 
downward not more than 4 levels pursuant to an early disposition program 
authorized by the Attorney General of the United States and the United States 
Attorney for the district in which the court resides.” 
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Further, any implied congressional endorsement of fast-track 

disparities in the PROTECT Act is much more ambiguous than the implied 

congressional endorsement of the crack/powder disparity, which the 

Kimbrough Court rejected as insufficiently clear. In the case of the 

crack/powder disparity, Congress had arguably approved of the 100-1 ratio 

itself. Kimbrough, 128 S. Ct. at 569 (describing Congress’s repeated rejection 

of proposed amendments to the crack guidelines). Congress did nothing of the 

kind with fast track.  It merely directed the Commission to “authorize” judges 

to downwardly depart for the Department of Justice’s early disposition 

programs, an action that “bears scant resemblance to a congressional 

directive instituting statutory minimum and maximum sentences.” 

PROTECT Act § 401(m)(2)(B), 117 Stat. at 675; Rodriguez, 527 F.3d at 229.  

4. Sentencing courts certainly have discretion to determine that fast-
track programs employing charge bargaining create unwarranted 
disparities.  

 
The court below specifically cited the presence of charge-bargaining 

fast-track programs as a potential justification for imposing a below-

Guidelines sentence in Mr. Sanchez-Gonzalez’s case. (App. at 8.) Yet the 

court held that this Court’s precedent prevented it from considering even 

those unwarranted disparities in sentencing. (App. at 8.) 

The congressional authorization of fast-track sentencing specifically 

required that fast-track programs employ Government motions for downward 

departures at sentencing. See PROTECT Act § 401(m)(2)(B), 117 Stat. at 675. 
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But contrary to congressional intent, some programs continue to use charge-

bargaining.11 As the court below stated in United States v. Medrano-Duran, 

these charge-bargaining programs “operate outside the bounds of the 

PROTECT Act and § 5K3.1.” 386 F. Supp. 2d 943, 946 (N.D. Ill. 2005). Since 

the fast-track programs that employ charge-bargaining were never 

authorized by Congress, the disparities they create certainly cannot be 

considered “warranted” by Congress. Thus, at a minimum, the court below 

was not barred—as it believed it was—from considering the unwarranted 

disparity between Mr. Sanchez-Gonzalez’s Guideline-range and the sentences 

imposed in charge-bargaining fast-track districts. 

5. Section 3553(a)(6) empowers district courts to mitigate sentencing 
disparities created by exercises of prosecutorial discretion. 

 
The mere fact that the fast-track disparity is created by the exercise of 

prosecutorial discretion does not prevent sentencing courts from deeming 

that disparity unwarranted. Sentencing courts retain their judicial role in 

sentencing, even in the face of prosecutorial discretion. Rodriguez, 527 F.3d 

at 230 (noting that consideration of possible sentence disparities “is an 

unquestionably judicial function”). For example, sentencing courts retain the 

                                            
11 Fast-track reductions continue to be implemented through charge bargaining 
rather than § 5K3.1 departures in at least the Southern District of California, the 
District of Oregon, and the Western District of Washington. (Supp. App. at 10-20 
(Fast Track Dispositions District-By-District Relating to Illegal Reentry Cases, 
Error! Main Document Only.Government’s Supplemental Response in United States 
v. Medrano-Duran (04-CR-884)); Supp. App. at 21-22 (Memorandum from Michael 
W. Mosman, U.S. Attorney for the District of Oregon, Fast Track Prosecution of 
Illegal Reentry Offenses (June 28, 2001).)  
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authority to reject plea bargains negotiated by the U.S. Attorney’s Office, 

even plea bargains in which the parties jointly recommend a particular 

sentence. See FED. R. CRIM. P. 11(c)(3)(A) & (c)(5). Under the Federal Rules of 

Criminal Procedure, a sentencing court in a fast-track district may even 

reject the Government’s proffered fast-track plea.12 And courts have 

repeatedly held that sentencing courts may disagree with discretionary 

prosecutorial decisions and may grant different sentences based on an 

independent assessment of the § 3553(a) factors. 

a. Sentencing courts have discretion to find that prosecutors’ 
charging decisions create unwarranted disparities, and to 
consider those unwarranted disparities in imposing below-
Guidelines sentences. 

The Supreme Court authorizes sentencing courts to mitigate sentence 

disparities created by prosecutorial discretion. See Gall, 128 S. Ct. at 600 

(holding that the lower court properly mitigated an “unwarranted similarity” 

created by the prosecutorial decision to charge co-defendants similarly 

despite their differing levels of criminal culpability) (emphasis in original). 

This Court has cited Gall for the proposition that “a sentencing court may 

                                            
12 See, e.g., Supp. App. at 2 (Plea Agreement for Defendant Manuel Quesada-Padilla, 
United States v. Quesada-Padilla, No. 07-CR-0230 (E.D. Cal. Apr. 25, 2008), 
available at https://ecf.caed.uscourts.gov/doc1/03312428886) (“[T]he Court is under 
no obligation to accept any recommendations made by the government, and the 
Court may in its discretion impose any sentence it deems appropriate, up to and 
including the statutory maximum stated in this agreement.”)). See also U.S.S.G. Ch. 
5 Introductory Commentary (“In determining the type of sentence to impose, the 
sentencing judge should consider the nature and seriousness of the conduct, the 
statutory purposes of sentencing, and the pertinent offender conduct. . . . The court 
should impose a sentence sufficient, but not greater than necessary to comply with 
the statutory purposes of sentencing. 18 U.S.C. § 3553(a).”). 
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properly consider” the need to avoid imposing similar sentences on co-

defendants with differing levels of culpability. See United States v. Clark, 

538 F.3d 784, 795 (7th Cir. 2008).13 Other circuits agree. See, e.g., United 

States v. Lazenby, 439 F.3d 928, 934 (8th Cir. 2006) (holding that sentencing 

court should have given more weight to the “extreme disparity” between co-

defendants’ sentences under § 3553(a)(6)); United States v. Smart, 518 F.3d 

800, 804 (10th Cir. 2008) (noting that consideration of co-defendant disparity 

is not a “per se ‘improper’” factor after Gall). A sentencing court retains the 

discretion to correct sentence disparities even when the prosecutor’s 

discretionary charging decision leaves defendants subject to the same 

sentencing guideline. A sentencing court may likewise mitigate the fast-track 

disparity even though the disparity is created by prosecutorial discretion. 
                                            
13 In a pre-Kimbrough, pre-Gall case, this Court held that co-defendant disparity 
could not be considered under § 3553(a)(6). United States v. Pisman, 443 F.3d 912, 
916 (7th Cir. 2006). In that case, though, the court based its decision on the fact that 
the defendant seeking a reduced sentence was not similarly-situated to his co-
defendant because the co-defendant had pled guilty and cooperated with the 
Government. Id. See also United States v. Boscarino, 437 F.3d 634, 637-38 (7th Cir. 
2006) (holding that defendant’s sentence was not unreasonable where the disparity 
between co-defendants was based on the guilty plea and Government assistance 
offered by one of the co-defendants). This Court’s precedent does not hold that co-
defendant disparity can never be considered. Instead it holds that that it cannot be 
considered when the disparity is based on legitimate differences between the co-
defendants, see, e.g., United States v. Clark, 538 F.3d 784, 795 (7th Cir. 2008), or 
that the Circuit Court ought not disturb a disparity created by district court 
discretion, see United States v. Gooden, No. 08-3240 (7th Cir. May 9, 2009) (“We do 
not view the “discrepancy between sentences of co-defendants as a basis for 
challenging a sentence” and will disturb a sentence only if it creates an unwarranted 
sentence disparity between similar defendants nationwide.”). In this first category, 
where there are legitimate differences between co-defendants, the disparity is not 
“unwarranted” by definition and should not be reduced. In the second category, 
where the defendant appeals the discrepancy between co-defendant sentences, this 
Court appears to hold that it will defer to the discretionary judgment of the lower 
court. 
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b. Sentencing courts even have discretion to find that the 
Government’s use of § 5K1.1 motions creates unwarranted 
disparities, and to consider those unwarranted disparities in 
imposing below-Guidelines sentences. 

Even though U.S.S.G. § 5K1.1 allows the Government and the 

Government alone to move for a substantial assistance reduction, a 

sentencing court retains the authority to reject the Government’s decision not 

to grant a § 5K1.1 reduction and to reduce a defendant’s sentence under 

3553(a).  By the same token, a sentencing court retains the authority to reject 

the Government’s decision not to offer § 5K3.1 fast-track reductions. 

Several circuits have held that a judge may mitigate a co-defendant 

disparity even when that disparity arose from the prosecutor’s exercise of her 

discretion to move for a substantial assistance departure under U.S.S.G. 

§ 5K1.1. See, e.g., United States v. Parker, 462 F.3d 273, 277 n.5 (3rd Cir. 

2006) (noting that a district judge may find an unwarranted disparity where 

a prosecutor has made a motion to depart for substantial assistance for one 

defendant but not for another similarly-situated defendant); United States v. 

Krutzinger, 449 F.3d 827, 830 (8th Cir. 2006) (upholding a below-Guidelines 

sentence imposed to mitigate a co-defendant disparity and to reflect the fact 

that the prosecutor’s § 5K1.1 motion did not properly take account of 

defendant’s cooperation).  

Similarly, this Court and other circuits have held that even if the 

Government does not decide to move for a § 5K1.1 reduction, the sentencing 

court retains discretion under § 3553(a) to consider a defendant’s cooperation 
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and to reduce his sentence based on that cooperation.  In United States v. 

Laufle, this Court held: “[§ 5K1.1] [d]epartures aside, the nature and degree 

of a [defendant’s] assistance to the government is of course a relevant 

sentencing factor . . . .” 433 F.3d 981, 987 (7th Cir. 2006). See also United 

States v. Martinez-Munguia, 268 Fed. App’x 472, *1 (7th Cir. 2008) (per 

curiam) (unpublished opinion) (holding that the sentencing court properly 

understood its discretion to reduce the defendant’s sentence under § 3553(a) 

due to substantial assistance, even in the absence of a § 5K1.1 motion by the 

Government); see also United States v. Doe, 213 Fed. App’x 660, 663 (10th 

Cir. 2007) (holding that when raised by the defendant, the sentencing court 

must address cooperation as part of its analysis under § 3553(a)); United 

States v. Fernandez, 443 F.3d 19, 34 (2d Cir. 2006) (noting that the 

sentencing court had the power, though not an obligation, “to reduce 

[defendant’s] sentence in light of ‘non-5K cooperation’ under 18 U.S.C. 

§ 3553(a)”). 

Laufle stands for the proposition that § 3553(a) gives a sentencing 

court the broad discretion to impose a reduced sentence, even in the face of a 

prosecutorial decision not to request a reduced sentence. By the same logic, 

§ 3553(a) gives a sentencing court the discretion to impose a reduced 

sentence, even in the face of a prosecutorial decision to  not institute a fast-

track program in Chicago or request reduced sentences for Chicago 

defendants. A discretionary prosecutorial decision cannot prevent the court’s 



 30

consideration of appropriate § 3553(a) factors. Prosecutorial discretion 

creates countless disparities, but district courts still have a duty under 

§ 3553(a) to avoid creating unwarranted disparities. 

6. The Department of Justice operates fast-track programs in a 
scattershot fashion, so the Government cannot plausibly argue that 
resource justifications warrant the resulting disparity. 

 
The Government’s own statistics reveal that its selective use of fast-

track programs is not based on efficiency concerns. The Justice Department 

has implemented fast-track programs in a scattershot fashion, not limiting it 

to districts facing a high number of illegal re-entry cases. Under the DOJ’s 

guidance for obtaining a fast-track program, a United States Attorney’s 

Office must demonstrate that it carries “an exceptionally large number” of 

illegal re-entry cases, and that resources will be “significantly strained” if the 

district cannot deal with those cases on an expedited basis.14 

But despite this requirement, the Government has implemented fast-

track programs even in districts where prosecutors do not carry high illegal 

re-entry caseloads. “[T]he Attorney General has approved early disposition 

programs in the Districts of Oregon, Idaho, Nebraska, and North Dakota, in 

which each Assistant United States Attorney, on average, handles only two 

or three illegal re-entry cases per year,” and in the Western District of 

                                            
14 Memorandum from Attorney General John Ashcroft to All United States 
Attorneys, Department Principles for Implementing an Expedited Disposition of 
‘Fast-Track’ Prosecution Program in a District 1-2 (Sept. 22, 2003) (available at 16 
FED. SENT. R. 134, 134 (2003)) (explaining DOJ’s guidelines for fast-track programs 
to be approved by the Attorney General). 
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Washington, where each prosecutor handles, on average, less than one illegal 

re-entry case per year. (Supp. App. at 24.) See also Medrano-Duran, 386 F. 

Supp. 2d at 948 (citing those statistics). 

C. The “parsimony clause” of § 3553(a) gives sentencing courts discretion 
to consider the below-Guidelines sentences issued in other jurisdictions 
in determining whether a Guidelines sentence is “sufficient, but not 
greater than necessary” to meet the § 3553(a)(2) purposes of 
punishment. 

 
Instead of binding sentencing courts to mandatory Guidelines or 

allowing strict appellate review, the Supreme Court has consistently held 

that courts have broad freedom under the discretionary factors of § 3553(a). 

In United States v. Booker, the Court held that sentencing courts should 

“tailor the sentence in light of . . . § 3553(a)” rather than simply deferring to 

the Guidelines. 543 U.S. at 245. See also id. at 261 (“Section 3553(a) remains 

in effect, and sets forth numerous factors that guide sentencing.”). In Gall, 

the Court held that the core of the sentencing decision was an analysis of 

whether the § 3553(a) factors supported the sentence suggested by either 

party. 128 S. Ct. at 596-97. Even the Government admitted in Kimbrough 

that sentencing courts have a “general freedom . . . to apply the [§ 3553(a)] 

factors.” Brief for the United States in Kimbrough v. United States, available 

at 2007 WL 2461473, at *33. Overall, the Supreme Court’s decisions 

“emphasiz[e] the breadth of a district court’s discretion to deviate from a 

defendant’s [Guidelines range] based on the compendium of sentencing 

factors mentioned in 18 U.S.C. § 3553(a).” Rodriguez, 527 F.3d at 225.  
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The “overarching provision” of § 3553(a) is that sentencing courts must 

impose sentences that are “sufficient, but not greater than necessary” to 

achieve the sentencing purposes described in § 3553(a)(2).15 Kimbrough, 128 

S. Ct. at 570, 575. See also Koon v. United States, 518 U.S. 81, 108 (1996) 

(“So long as the overall sentence is ‘sufficient, but not greater than necessary, 

to comply’ with the above-listed goals, the statute is satisfied.”). This 

“overarching provision,” which is the first statutory command of § 3553(a), is 

often referred to as the “parsimony provision” or “parsimony clause.”16 See, 

e.g., United States v. Samas, 561 F.3d 108, 110 (2d Cir. 2009); United States 

v. Dehghani, 550 F.3d 716, 723 n.5 (8th Cir. 2008). 

Under the parsimony clause of § 3553(a), a sentencing court may 

impose a below-Guidelines sentence on the grounds that the Guidelines 

sentence in a particular case is “greater than necessary” to meet the purposes 

of sentencing. A sentencing court must certainly consider arguments that 

                                            
15 These sentencing purposes include the need for the sentence imposed to “provide 
just punishment for the offense,” “afford adequate deterrence,” “protect the public 
from further crimes of the defendant,” and “provide the defendant with [education, 
treatment and rehabilitation] in the most effective manner.” 18 U.S.C. 
§ 3553(a)(2)(A)-(D). 
16 The “parsimony clause” derives from Jeremy Bentham’s “parsimony principle.” 
See Jeremy Bentham, THE RATIONALE OF PUNISHMENT 23 (1830) (“All punishment 
being in itself evil, upon the principle of utility, if it ought at all to be admitted, it 
ought only to be admitted in as far as it promises to exclude some greater evil.”). See 
also United States v. Wilson, 350 F. Supp 2d 910, 923 & n.66 (D. Utah 2005) 
(suggesting that the origin of the parsimony principle descends from Jeremy 
Bentham’s OF THE INFLUENCE OF TIME AND PLACE IN MATTERS OF LEGISLATION 
(1974)). For an academic discussion of the parsimony clause’s meaning in the 
Sentencing Reform Act, see Marc L. Miller and Ronald F. Wright, Your Cheatin’ 
Heart(land): The Long Search for Administrative Sentencing Justice, 2 BUFF. CRIM. 
L. REV. 723, 745-50 (1999). 
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“the Guidelines sentence itself fails properly to reflect § 3553(a) 

considerations.” Kimbrough, 128 S. Ct. at 570 (quoting Rita, 127 S. Ct. at 

2465). The Kimbrough Court noted specifically that sentencing courts “must 

take account of sentencing practices in other courts” as part of their § 3553(a) 

analysis. 128 S. Ct. at 574. The sentencing court below had the freedom to 

consider the presence of fast-track programs in other districts when 

determining whether Mr. Sanchez-Gonzalez’s Guidelines sentence was 

“sufficient, but not greater than necessary” under § 3553(a) to serve the 

purposes of sentencing.  

It is within a sentencing court’s discretion to consider the fact that 

approximately four out of five illegal re-entry defendants are receiving 

lenient fast-track sentences. The vast majority of illegal re-entry cases are 

prosecuted in fast-track districts. In 2005, a district court calculated that 

“approximately 73 percent of illegal re-entry cases are already subject to fast-

track dispositions.” United States v. Perez-Chavez, 422 F. Supp. 2d 1255, 

1268 (D. Utah 2005) (citing Bureau of Justice Statistics). The rate has 

climbed since then. In fiscal year 2007, over 79 percent of immigration 

guideline sentences were imposed in the 16 districts17 with illegal re-entry 

                                            
17 According to the Department of Justice’s most recent authorization memo, the 
sixteen federal districts that had illegal re-entry fast-track programs as of February 
2008 were: (1) Arizona (Phoenix/Yuma and Tucson); (2) Central District of 
California; (3) Eastern District of California; (4) Northern District of California; (5) 
Southern District of California; (6) Idaho; (7) Middle District of Florida; (8) 
Nebraska; (9) New Mexico; (10) Oregon; (11) Puerto Rico; (12) Southern District of 
Texas; (13) Western District of Texas; (14) Utah; (15) Eastern District of 
Washington; (16) Western District of Washington. (Supp. App. at 25 (2/1/08 
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fast-track programs.18 Bureau of Justice Statistics, Federal Justice Statistics 

Program, available at http://fjsrc.urban.org. Moreover, it is within a 

sentencing court’s discretion to interpret these statistics as the Government’s 

judgment that a below-Guidelines sentence is “sufficient” to meet the 

purposes of sentencing. Essentially, the DOJ concedes that a below-

Guidelines sentence is “sufficient” when it moves for the vast majority of 

offenders to receive those sentences. Presumably, the Attorney General, who 

authorized the fast-track program, agrees that below-Guidelines sentences 

are “sufficient” in illegal re-entry cases. And the Article III judge who 

actually imposed the fast-track sentence must have thought it “sufficient” 

under § 3553(a). It is therefore entirely reasonable for a sentencing court in 

Chicago to conclude that if fast-track-level sentences have proved “sufficient, 

but not greater than necessary” elsewhere, then they may also be “sufficient, 

                                                                                                                                  
memorandum entitled “Reauthorization of Early Disposition Programs”).) A letter 
received in response to a FOIA request suggests that the Acting Attorney General 
may have temporarily reauthorized all but three of these programs in January 2009. 
(Supp. App. at 28 (1/31/09 letter entitled “Temporary Reauthorization of Early 
Disposition (Fast Track) Programs”).) 
 
18 A law student working with Mr. Sanchez-Gonzalez’s counsel obtained FY 2007 
sentencing statistics from the Federal Justice Statistics Resource Center, which is 
based upon data from the U.S.S.C.’s Offender Dataset (OPA Standardized Research 
datafile). At the FJSRC home page (http://fjsrc.urban.org), the student opened the 
“Offenders Sentenced” query. The student first selected Year 2007 and the variable 
“U.S. Federal judicial district,” then chose the “Add Column” option, and then 
selected the variable “USSC offense type.” The resulting data report indicated that 
of the 17,532 immigration sentences imposed in FY 2007, 13,859 were imposed in 
the 16 districts authorized to employ fast-track sentencing programs for illegal re-
entry. 
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but not greater than necessary” here.19 The alternative is to require a 

sentencing court that must determine whether a sentence is “sufficient, but 

not greater than necessary” to ignore that a vastly-below-Guidelines sentence 

was deemed “sufficient” in the great majority of illegal re-entry sentencings.20   

Although the sentencing court in Mr. Sanchez-Gonzalez’s case based 

most of its reasoning on § 3553(a)(6), it concluded that Seventh Circuit 

precedent did not “permit[] it to  consider the fact that a fast-track or early 

disposition program is not available in this District.” Sanchez-Gonzalez 

Memo Opinion, at 6. The sentencing court erred when it did not consider the 

sentencing practices in other jurisdictions and did not consider whether those 

practices indicate that a guideline sentence in his case was “greater than 

necessary.”  

II. The District Court’s Procedural Error Was Not Harmless. 

The district court’s Memorandum Opinion and statements at Mr. 

Sanchez-Gonzalez’s sentencing hearing show that the court wanted to 

consider fast-track sentences in performing its § 3553(a) analysis, but 

believed that Seventh Circuit precedent prevented it from doing so. As the 
                                            
19 Of course, the Government can counter-argue that such a below-Guidelines 
sentence is not “sufficient” under the relevant § 3553(a) factors. Perhaps the 
individual defendant presents a special case and is outside the mine-run. Because 
the weighing of sentencing factors under § 3553(a) is within a sentencing court’s 
discretion, the court may ultimately agree or disagree with such an argument. 
20 The argument is reminiscent of the Wizard of Oz demanding that Dorothy and her 
companions “Pay no attention to that man behind the curtain.” Cf. Mercier v. 
Fraternal Order of Eagles, 395 F.3d 693, 706 (7th Cir. 2005) (Bauer, J. dissenting) 
(comparing an “obvious sham” of a disclaimer to the Wizard of Oz’s declaration to 
“pay no attention to that man behind the curtain”).   
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Seventh Circuit has noted, “[a] finding of harmless error is only appropriate 

when the government has proved that the district court’s sentencing error did 

not affect the defendant’s substantial rights.” Abbas, 560 F.3d at 667. The 

government cannot carry its burden of proof here because the district court’s 

sentencing error (failing to take account of relevant § 3553(a) factors) 

certainly affected the defendant’s substantial rights (his right to liberty).  

The district court’s six-page Memorandum Opinion shows that the 

court believed—erroneously—that the Seventh Circuit’s law prevented it 

from considering fast-track. (App. at 8 (“Galicia-Cardenas and Martinez-

Martinez are, of course, binding on this Court.”).) And at sentencing, the 

court stated: “I’ve concluded that under the law as it currently exists I’m not 

permitted to take into account in deciding the sentencing the fact that Mr. 

Sanchez-Gonzalez would have been eligible for what’s called a fast track 

sentencing reduction in some other districts, so I am not taking that into 

account.” (App. at 10-11.) But the court noted in its Memorandum Opinion 

that “[t]his Court continues to believe, as a matter of policy, that it is unjust 

to permit sentencing disparities based on the fortuity of the judicial district 

in which a defendant in an illegal re-entry case is charged.” (App. at 8.) This 

statement demonstrates that if the district court had correctly held that Gall, 

Kimbrough, and Spears abrogated Martinez-Martinez and Galicia-Cardenas, 

and had considered Mr. Sanchez-Gonzalez’s § 3553(a) & (a)(6) arguments, it 

would have imposed a lower sentence. 
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III. Even if this Court Finds that the District Court Did Not 

Procedurally Err, or that Its Procedural Error Was Harmless, 
the Sentence Must Still Be Vacated Because It Is Unreasonable. 

 
The Seventh Circuit has recently noted that its “harmless error 

determination and review of the sentence’s reasonableness are separate 

steps,” and even when this Court finds no procedural error, or finds a 

procedural error but deems it harmless, it must still inquire into whether the 

sentence imposed was reasonable. Abbas, 560 F.3d at 667. Although the 

Seventh Circuit has held that a within-Guidelines sentence is presumptively 

reasonable, United States v. Harvey, 516 F.3d 553, 556 (7th Cir. 2008); see 

also Rita v. United States, 551 U.S. 338 (2007), a within-Guidelines sentence 

becomes unreasonable when the judge does not provide “a thorough and 

searching analysis of the § 3553(a) factors.” Abbas, 560 F.3d at 668. The court 

below failed to weigh the unwarranted disparity factor in § 3553(a)(6) 

because it felt constrained by abrogated Seventh Circuit precedent. (App. at 

8.) Further, the court below failed to address Mr. Sanchez-Gonzalez’s 

parsimony argument. The sentence imposed, therefore, is substantively 

unreasonable. 
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CONCLUSION 

 Because the district court imposed a sentence on Pedro Sanchez-

Gonzalez based upon the erroneous legal conclusion that he did not have 

discretion to consider sentences imposed in fast-track districts, he committed 

reversible procedural error by failing to consider all the § 3553(a) factors and 

by treating the illegal re-entry guideline as mandatory. Thus, the sentence 

should be vacated and this case remanded for resentencing. 

     Respectfully submitted, 

      
/s/Alison Siegler  
 
Alison Siegler, Attorney of Record 
Attorney # 627-1445 
James Burnham (Ill. S. Ct. R. 711, License # 
2008LS00779) 
Emma Mittelstaedt (Ill. S. Ct. R. 711, 
License # 2008LS00813) 
Thomas E. Gorman 
Federal Criminal Justice Project 
Mandel Legal Aid Clinic  
University of Chicago Law School   
6020 South University Avenue 
Chicago, Illinois 60637 
(773) 834-1680 
Counsel for Defendant-Appellant,              
Pedro Sanchez-Gonzalez 

 
 
 
 
 
 
 
 
 
 
 



 39

No. 09-1551 
 

CERTIFICATE OF COMPLIANCE WITH FED. R. APP. P. 32(a)(7) 
 

 The undersigned hereby certifies that this brief complies with the type 
volume limitations of Fed. R. App. P. 32(a), as modified by Circuit Rule 32(b). 
This brief contains 9,004 words including footnotes, but excluding those parts 
of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii), as determined by the 
word count feature of Microsoft Word. This brief also complies with the 
typeface requirements of Fed. R. App. P. 32(a)(5), as modified by Circuit Rule 
32(b), and the type style requirements of Fed. R. App. P. 34(a)(6) because it 
has been prepared in Microsoft Word using Century, a proportionally spaced 
typeface, in 12 point text for the body of the brief and 11 point text for 
footnotes.  
 
 
 
 
 

/s/Alison Siegler  
 

Alison Siegler, Attorney of Record 
Attorney # 627-1445 
James Burnham (Ill. S. Ct. R. 711, License # 
2008LS00779) 
Emma Mittelstaedt (Ill. S. Ct. R. 711, 
License # 2008LS00813) 
Thomas E. Gorman 
Federal Criminal Justice Project 
Mandel Legal Aid Clinic  
University of Chicago Law School   
6020 South University Avenue 
Chicago, Illinois 60637 
(773) 834-1680 
Counsel for Defendant-Appellant,              
Pedro Sanchez-Gonzalez 

 
Date: May 13, 2009



 40

No. 09-1551 
 

CERTIFICATE OF COMPLIANCE WITH CIRCUIT RULE 30(d)  
 

 Pursuant to Circuit Rule 30(d), the undersigned hereby certifies that 
all materials required by Circuit Rule 30(a) & (b) are included in the attached 
Required Short Appendix and Supplemental Appendix. 
 
 
 
 
 
 

/s/Alison Siegler  
 

Alison Siegler, Attorney of Record 
Attorney # 627-1445 
James Burnham (Ill. S. Ct. R. 711, License # 
2008LS00779) 
Emma Mittelstaedt (Ill. S. Ct. R. 711, 
License # 2008LS00813) 
Thomas E. Gorman 
Federal Criminal Justice Project 
Mandel Legal Aid Clinic  
University of Chicago Law School   
6020 South University Avenue 
Chicago, Illinois 60637 
(773) 834-1680 
Counsel for Defendant-Appellant,              
Pedro Sanchez-Gonzalez 

 
Date: May 13, 2009



 41

No. 09-1551 
 

CERTIFICATE OF COMPLIANCE WITH CIRCUIT RULE 31(e) 
 

 The undersigned hereby certifies that, pursuant to Circuit Rule 
31(e)(1), a digital version of this brief and all of the appendix items have been 
filed with the Court. The digital brief has been filed in a non-scanned PDF 
format. 
 
      
 
 
 
 
 

/s/Alison Siegler  
 
Alison Siegler, Attorney of Record 
Attorney # 627-1445 
James Burnham (Ill. S. Ct. R. 711, License # 
2008LS00779) 
Emma Mittelstaedt (Ill. S. Ct. R. 711, 
License # 2008LS00813) 
Thomas E. Gorman 
Federal Criminal Justice Project 
Mandel Legal Aid Clinic  
University of Chicago Law School   
6020 South University Avenue 
Chicago, Illinois 60637 
(773) 834-1680 
Counsel for Defendant-Appellant,              
Pedro Sanchez-Gonzalez 

 
Date: May 13, 2009 
 
 
 
 
 
 
 
 
 
 



 42

 
 
No. 09-1551 
 

CERTIFICATE OF SERVICE 
 

 The undersigned hereby certifies that on May 13, 2009, two copies of 
the Brief and Required Short Appendix of Defendant-Appellant, as well as a 
digital version containing the brief, were delivered by United States Postal 
Service First Class Mail to counsel for the Plaintiff-Appellee, the United 
States of America, at the following address: 
 
Andrew S. Boutros 
United States Attorney’s Office (NDIL) 
219 South Dearborn Street 
Suite 500 
Chicago, IL 60604 
 
 

/s/Alison Siegler  
 

Alison Siegler, Attorney of Record 
Attorney # 627-1445 
James Burnham (Ill. S. Ct. R. 711, License # 
2008LS00779) 
Emma Mittelstaedt (Ill. S. Ct. R. 711, 
License # 2008LS00813) 
Thomas E. Gorman 
Federal Criminal Justice Project 
Mandel Legal Aid Clinic  
University of Chicago Law School   
6020 South University Avenue 
Chicago, Illinois 60637 
(773) 834-1680 
Counsel for Defendant-Appellant,              
Pedro Sanchez-Gonzalez 

 
Date: May 13, 2009 
 



REQUIRED SHORT APPENDIX



REQUIRED SHORT APPENDIX TABLE OF CONTENTS

Judgment and Commitment Order . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  A-1

Memorandum Opinion and Order . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . A-6

Transcript Excerpts  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .A-9

Excerpt from Government’s Supplemental Response  . . . . . . . . . . . . . . . . . . . . .  A-17

Brief for the Solicitor General in Opposition to Certiorari in United States v.
Gomez-Herrera, 523 F.3d 554 (5th Cir. 2008) . . . . . . . . . . . . . . . . . . . . . . . . . . . . A-21



Case 1:08-cr-00609     Document 44      Filed 02/17/2009     Page 1 of 5

A-1



Case 1:08-cr-00609     Document 44      Filed 02/17/2009     Page 2 of 5

A-2



Case 1:08-cr-00609     Document 44      Filed 02/17/2009     Page 3 of 5

A-3



Case 1:08-cr-00609     Document 44      Filed 02/17/2009     Page 4 of 5

A-4



Case 1:08-cr-00609     Document 44      Filed 02/17/2009     Page 5 of 5

A-5



Only the Westlaw citation is currently available.

United States District Court,
N.D. Illinois,

Eastern Division.
UNITED STATES of America

v.
Pedro SANCHEZ-GONZALEZ.

No. 08 CR 609.

Feb. 9, 2009.

Andrew S. Boutros, AUSA, United States Attor-
ney's Office, Chicago, IL, Pretrial Services, for
United States of America.

Steven Robert Shanin, Attorney at Law, Chicago,
IL, for Pedro Sanchez-Gonzalez.

MEMORANDUM OPINION AND ORDER

MATTHEW F. KENNELLY, District Judge.

*1 Pedro Sanchez-Gonzalez waived indictment and
pled guilty to a charge of illegal reentry to the
United States after deportation due to commission
of an aggravated felony, in violation of 8 U.S.C. §
1326(a). Under the Sentencing Guidelines, Mr.
Sanchez-Gonzalez's criminal history is category VI,
and his offense level is 21. The advisory range un-
der the Guidelines is 77 to 96 months.

Mr. Sanchez-Gonzalez has asked the Court to im-
pose a sentence below the advisory range. He bases
this request, in part, on his contention that a within-
Guidelines sentence would result in an unwarranted
sentencing disparity, contrary to Congress' directive
to sentencing judges to consider “the need to avoid
unwarranted sentencing disparities among defend-
ants with similar records who have been found
guilty of similar conduct.”18 U.S.C. § 3553(a) (6).

Mr. Sanchez-Gonzalez premises this argument on

the fact that in approximately sixteen judicial dis-
tricts, a defendant who, like Mr. Sanchez-Gonzalez,
enters a prompt guilty plea to an illegal reentry
charge obtains, or at least is eligible for, an agreed-
upon below-Guidelines sentence. Based on the in-
formation provided to the Court, this occurs in
some districts via charge bargaining-in other words,
an agreement permitting the defendant to plead
guilty to a charge that effectively caps his sentence-
and in some districts through an agreed-upon reduc-
tion in the Guidelines offense level. Based upon the
information provided, it appears, and the Court as-
sumes, that had Mr. Sanchez-Gonzalez been
charged in one of those districts, he would face a
sentence of thirty months imprisonment at the low-
est and eighty-seven months at the highest. The av-
erage is roughly fifty-one months.FN1

FN1. The government contends that certain
aspects of Mr. Sanchez-Gonzalez's crimin-
al history would render him ineligible for
consideration of a reduced in any district.
The defense has persuasively shown,
however, that this is incorrect.

In United States v. Medrano-Duran, 386 F.Supp.2d
943 (N.D.Ill.2005), this Court accepted a similar ar-
gument and concluded that the unavailability in this
district of an early disposition or “fast track” pro-
gram created an unwarranted disparity between the
defendant in that case and similarly situated de-
fendants charged in districts that had such a pro-
gram.

In 2003, Congress adopted the Prosecutorial Rem-
edies and Other Tools to end the Exploitation of
Children Today Act of 2003, otherwise known as
the “PROTECT Act.” Section 401(m)(2)(B) of the
PROTECT Act directed the Sentencing Commis-
sion to-

promulgate, pursuant to section 994 of title 28,
United States Code-
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...

(B) a policy statement authorizing a downward de-
parture of not more than 4 levels if the Govern-
ment files a motion for such departure pursuant
to an early disposition program authorized by the
Attorney General and the United States Attor-
ney....

Pub.L. 108-21, § 401(m)(2)(B). Pursuant to Con-
gress' directive, the Sentencing Commission adop-
ted the following policy statement in October 2003:
Early Disposition Programs (Policy Statement)

Upon motion of the Government, the court may de-
part downward not more than 4 levels pursuant to
an early disposition program authorized by the
Attorney General of the United States and the
United States Attorney for the district in which
the court resides.

*2 U.S.S.G. § 5K3.1.

In United States v. Martinez-Martinez, 442 F.3d
539 (7th Cir.2006), the Seventh Circuit rejected an
argument similar to the one this Court had accepted
in Medrano-Duran.The court, referring to the
above-quoted provision of the PROTECT Act,
stated that “Congress has ... indicated its approval
of fast-track procedures” in illegal reentry cases. Id.
at 542.Citing a House of Representatives report re-
garding companion legislation, the court stated that
Congress

intended to provide relief to districts with crowded
immigration dockets by recognizing the authority
of the courts to grant “limited departures” in ac-
cordance with structured early disposition pro-
grams. Yet, the report noted that such programs
should be reserved for offenses “whose high in-
cidence within the district has imposed an ex-
traordinary strain on the resources of that district
as compared to other districts.”Congress thus re-
cognized that disparities would exist between the
sentences of those in fast-track jurisdictions and
those outside of those jurisdictions. Congress fur-

ther noted that its recognition of early disposition
programs “does not confer authority to depart
downward on an ad hoc basis in individual
cases.”

Id. at 542 (citing H.R.Rep. No. 108-48, at 7
(2003)). Relying on this legislative record, the Sev-
enth Circuit concluded that
[g]iven Congress' explicit recognition that fast-

track procedures would cause discrepancies, we
cannot say that a sentence is unreasonable simply
because it was imposed in a district that does not
employ an early disposition program. Congress
simply has authorized prosecutorial authorities to
weigh the benefits of a longer sentence against
the burdens of delay and oppressive case manage-
ment issues and, in such situations, to determine
that the public good requires that the latter value
be given preference.

Id.

The defendant in Martinez-Martinez also argued
that because courts in some districts without fast-
track procedures had imposed below-Guidelines
sentences in illegal reentry cases to avoid senten-
cing disparity, his within-Guidelines sentence was
reasonable. The Seventh Circuit rejected this argu-
ment, stating that the fact “[t]hat some courts have
chosen to avoid disparity does not mean that all dis-
trict courts are compelled to adjust a sentence
downward from the advisory guidelines range in or-
der for that sentence to be reasonable.”Id. at 543.

In Martinez-Martinez, the defendant was challen-
ging a sentencing judge's decision not to impose a
below-Guidelines sentence. That, plus the language
the Seventh Circuit used in the passage quoted im-
mediately above, left open the possibility that al-
though the court had turned down a challenge to a
judge's decision not to adopt a fast-track disparity
argument, it might nonetheless approve some other
judge's decision to accept such an argument. The
court quickly closed that window, however, in
United States v. Galicia-Cardenas, 443 F.3d 553
(7th Cir.2006), in which it vacated sentences im-
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posed by district judges who had accepted argu-
ments similar to the one this Court had accepted in
Medrano-Duran.The court repeated its statement in
Martinez-Martinez that “[g]iven Congress' explicit
recognition that fast-track procedures would cause
discrepancies, we cannot say that a sentence is un-
reasonable simply because it was imposed in a dis-
trict that does not employ an early disposition pro-
gram.” Id. at 555 (quoting Martinez-Martinez, 442
F.3d at 542). “By the same logic,” the court stated,
“we cannot say that a sentence imposed after a
downward departure is by itself reasonable because
a district does not have a fast-track program.”Id.
Martinez-Martinez, the court concluded, controlled
in Galicia-Cardenas as well.

*3 Galicia-Cardenas and Martinez-Martinez are, of
course, binding on this Court. Mr. Sanchez-
Gonzalez argues, however, that the Supreme
Court's intervening decision in Kimbrough v.
United States, --- U.S. ----, 128 S.Ct. 558, 169
L.Ed.2d 481 (2007), permits the Court, despite the
Seventh Circuit's decisions, to consider fast-track
disparities as unwarranted within the meaning of
section 3553(a)(6). The Court disagrees. The Su-
preme Court concluded in Kimbrough that a district
court may base an outside-the-Guidelines sentence
on its disagreement with the Sentencing Commis-
sion's policy decisions. The Court did not conclude,
however, that a district court may base its sentence
on its disagreement with Congressional directives.
Indeed, the Court took some pains in Kimbrough to
point out that the policy decision at issue there-the
Sentencing Commission's adoption, in the
Guidelines for narcotics cases, of a 100-to-1 ratio
treating every gram of crack cocaine as the equival-
ent of 100 grams of powder cocaine-was not the
result of an express legislative directive, id. at
570-71, or even an implied legislative directive, id.
at 572-73.

This Court continues to believe, as a matter of
policy, that it is unjust to permit sentencing dispar-
ities based on the fortuity of the judicial district in
which a defendant in an illegal reentry case is

charged. And one can legitimately take issue with
the proposition that all fast-track reductions in il-
legal reentry cases are the product of Congress'
policy statement in the PROTECT Act and the
companion legislative report cited by the Seventh
Circuit. As this Court pointed out in Medrano-Dur-
an, and as reemphasized by the data defense coun-
sel have submitted in the present case, a number of
so-called fast-track reduction programs operate out-
side the bounds of Congress' directive to the Sen-
tencing Commission and Sentencing Guideline §
5K3.1. See Medrano-Duran, 386 F.Supp.2d at
946-47. That was part of the basis for this Court's
determination in Medrano-Duran that it was appro-
priate to consider such disparities in determining
whether to impose a below-Guidelines sentence.

One might also legitimately argue that nothing in
the PROTECT Act nor the legislative report cited
in Martinez-Martinez amounts to express or implied
legislative disapproval of deviation from the Sen-
tencing Guidelines based on inter-district disparit-
ies resulting from the Department of Justice's de-
termination to adopt fast-track programs in some
districts but not others. See United States v. Rodrig-
uez, 527 F.3d 221, 229 (1st Cir.2008). But the Sev-
enth Circuit has taken a different course, and until
it or the Supreme Court concludes otherwise, the
choice is not one this Court is permitted to make.

For these reasons, the Court concludes that it is not
permitted to consider, in imposing sentence in this
case, the fact that a fast-track or early disposition
program is not available in this District.

N.D.Ill.,2009.
U.S. v. Sanchez-Gonzalez
Slip Copy, 2009 WL 310901 (N.D.Ill.)
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   UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

UNITED STATES OF AMERICA )
)   08 CR 609 

vs. ) Judge Matthew F. Kennelly
)

PEDRO SANCHEZ-GONZALEZ )
)

GOVERNMENT’S SUPPLEMENTAL RESPONSE TO DEFENDANT’S 
SENTENCING MEMORANDUM

The UNITED STATES OF AMERICA, by PATRICK J. FITZGERALD, United States

Attorney for the Northern District of Illinois, submits this Supplemental Response to the Position

Paper as to Sentencing Factors and Reply Brief in Support of his Sentencing Memorandum

submitted by the defendant herein, Pedro Sanchez-Gonzalez.  Following the government’s

submission of its Sentencing Response, new authority has emerged (i) addressing Congress’s

approval of fast-track programs in the area of illegal reentry prosecutions, and (ii) confirming that

the crime of illegal reentry is a “continuing offense.”  Accordingly, for the reasons set forth herein

and the reasons set forth in the government’s Sentencing Response filed on November 20, 2008, the

government continues to respectfully request this Honorable Court to sentence the defendant to a

term of imprisonment within the advisory guidelines range of 77 to 96 months.

I.     ARGUMENT

A. The Ninth Circuit Has Joined The Fifth and Eleventh Circuits In Holding That The
Supreme Court’s Decision In Kimbrough v. United States Did Not Disturb Precedent
Concluding That The Absence Of A Fast-Track Program In Certain Districts Does Not
Result In Unwarranted Sentencing Disparities Vis-A-Vis Those Districts In Which
Such Programs Exist.

On January 8, 2009, the Ninth Circuit Court of Appeals decided United States v. Gonzalez-
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Zotelo, No. 08-50010, --- F.3d ----, 2009 WL 37144 (9th Cir. Jan. 8, 2009) (Conlon, J. from the

N.D.Il sitting on panel by designation) (attached hereto as Exhibit A).  In Gonzalez-Zotelo, the Ninth

Circuit confirmed that a sentencing disparity caused by the absence of a fast-track program in a

certain jurisdiction is “indeed warranted, because it is justified by Congress’s approval of fast-track

plea bargaining programs.”  Id. at *1.  The Court found that this “conclusion is not undermined by

Kimbrough v. United States, which allows judges to disagree with Guidelines sentencing policy, not

with congressional sentencing policy.”  Id.  In so holding, the Ninth Circuit joined the Fifth and

Eleventh Circuits, see United States v. Gomez-Herrera, 523 F.3d 554, 563 (5th Cir. 2008); United

States v. Vega-Castillo, 540 F.3d 1235, 1238 (11th Cir. 2008), that Kimbrough “did not undercut”

circuit precedent concluding that fast-track disparities are “not ‘unwarranted’” for purposes of

§ 3553(a)(6).  Gonzalez-Zotelo, 2009 WL 37144, at *3.  

The Ninth Circuit’s analysis is in accord with Seventh Circuit pre-Kimbrough authority that

has repeatedly rejected the argument that the “absence of a fast-track program” in a district such as

the “Northern District of Illinois has resulted in an unfair sentencing discrepancy,” United States

v. Martinez, 467 F.3d 591, 595 (7th Cir. 2006) (emphasis added) or otherwise produces

“unreasonable” sentences.  United States v. Martinez-Martinez, 442 F.3d 539, 542 (7th Cir. 2006)

(“Given Congress’ explicit recognition that fast-track procedures would cause discrepancies, we

cannot say that a sentence is unreasonable simply because it was imposed in a district that does not

employ an early disposition program.”); see also Gov’t’s Sent. Resp. at 11-13.  Thus, following

Gonzalez-Zotelo, the law of the Ninth Circuit is now clear:  Sentencing disparities in illegal reentry

cases are not unwarranted simply because (i) the government decides not to offer a defendant a fast-

track disposition, even though such a program is available in the district and (ii) a district does not
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have a fast-track program at all, even though other districts have such programs, perhaps even within

the same circuit.  See 2009 WL 37144, at *1-*4.

In this particular case – and for all the reasons set forth in the government’s Sentencing

Response  (see Gov’t’s Sent. Resp. at 8-13) –  the government believes that United States v.

Valadez-Martinez,  No.08-2093, 2008 WL 4471373, at *1 (7th Cir. Oct. 3, 2008) (unpublished

opinion) (attached to government’s Sentencing Response) provides the proper mode of analysis for

the resolution of the defendant’s fast-track arguments.  But, even on the merits, the defendant’s fast-

track arguments should be rejected for all the reasons discussed by the Ninth Circuit in Gonzalez-

Zotelo, the Fifth Circuit in Gomez-Herrera, the Eleventh Circuit in Vega-Castillo, and the Seventh

Circuit in its pre-Kimbrough fast-track case law.  See Gov’t’s Sent. Resp. at 11-13.  But see United

States v. Rodriguez, 527 F.3d 221 (1st Cir. 2008); United States v. Medrano-Duran, 386 F. Supp.

2d 943 (N.D. Ill. 2005).  

Therefore, on the merits, the defendant’s fast-track arguments should be rejected

under§ 3553(a)(6) since the absence of a fast-track program in this district does not create an

“unwarranted” sentencing disparity between this defendant and other defendants prosecuted in

districts where fast-track programs have been authorized.  See, e.g., United States v. Pacheo-Diaz,

506 F.3d 545, 552-53 (7th Cir. 2007).  And, as a separate matter – and  for all the reasons discussed

by the government in its Sentencing Response (see Gov’t’s Sent. Resp. at 1-11) – when considered

against all of the § 3553(a) factors (or any specifically identified by the defendant, see  Def.’s Sent.

Memo at 14), the government respectfully asks this Court not to impose a downward variance from

the applicable advisory guidelines range on the basis of the defendant’s fast-track arguments.  See

Valadez-Martinez, 2008 WL 4471373, at *2 (“[T]he sentencing court in fact considered and rejected
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the absence of a fast-track program as a basis for imposing a lower sentence.  A district court is

never required to accept a defendant’s arguments for a lower sentence.”).  As the Court put it in

Valadez-Martinez, when sentencing a defendant, “[a]ll that is necessary is that the [sentencing] court

consider the factors under 18 U.S.C. § 3553(a) along with any nonfrivolous position advocated by

the defendant, which the court did here.”  2008 WL 4471373, at *2.   

B. The Defendant Should Not Receive Credit For His State Incarceration While Under
A Federal Detainer.

The defendant argues that in imposing a sentence in this case, this Court should consider the

period of state incarceration he served while under a federal detainer.  See  Def.’s Sent. Memo at 4.

But, as the government discussed in its Sentencing Response, see Gov’t’s Sent. Resp. at 5-6, the

crime of illegal reentry is a “continuing offense.”  United States v. Are, 498 F.3d 460, 464 (7th Cir.

2007).  Yesterday, on January 14, 2009, the Seventh Circuit confirmed this analysis in United States

v. Cano-Rodriguez, No. 07 CR 102 (7th Cir. Jan. 14, 2009) (attached hereto as Exhibit B), wherein

the Court held that “[w]e have rejected the idea that a violation of § 1326(a) ‘occurs only at the

instance of its detection, so that ‘being found’ is equivalent to ‘being arrested.’” Id. at *4 (citations

omitted).  The Court continued, “the offense is a continuing one that tracks the alien ‘wherever he

goes.’” Id.  (citation omitted).  In fact, the Court went one step further: It explained that although

it had “not addressed the precise issue of whether § 4A1.1(d) applies to aliens found in the country

illegally while in prison . . . every other circuit to address the issue has concluded that § 4A.1.1(d)

does mandate that two points be added to the criminal history scores of aliens found illegally in the

country while in prison.”  Cano-Rodriguez, No. 07 CR 102, at *4.  Based on the record before the

Court, the Seventh Circuit concluded that “it would be frivolous for [that defendant] to claim that

the district court committed plain error by imposing the points.”  Id.  
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