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MEMORANDUM IN SUPPORT OF RECONSIDERATION 

Summary of Argument 

 The retroactive application of this case’s remedy to persons who committed their criminal 

offenses prior to the release of the Opinion,1 violates clearly established United States Supreme 

Court precedent regarding ex post facto and due process. Before the Opinion forms the basis for 

hundreds of decisions in this regard, this Court must reconsider. The retroactive application of 

this Court’s remedy, discussed in the Opinion at ¶¶ 103-106, is the only aspect of this Court’s 

Opinion for which your amicus now prays for reconsideration. 

 Reconsideration at this time, while a remedy that this Court infrequently applies, is the 

only remedy that will prevent an onslaught of litigation, beginning at the trial court level when 

resentencings occur, through the courts of appeals, back to this Court, and then, if necessary, to 

federal venues. Indeed, every case that now cites to Blakely v. Washington (2004), 542 U.S. 296, 

will soon cite to Miller v. Florida (1987), 482 U.S. 423, for the proposition that retroactive 

application of this Court’s remedy will violate the ex post facto considerations that apply to 

hundreds of criminal defendants in Ohio via the Due Process Clause. 

Your amicus’ argument against retroactive application to persons who committed their 

offenses prior to 9:00 a.m. on February 27, 2006, can be summarized as follows. At the time of 

the offense conduct, the criminal defendant enjoyed, as a standard range of punishment, a 

presumptive sentence of minimum and concurrent terms of imprisonment; a trial judge could 

only overcome that presumption by making statutorily prescribed findings. This Court correctly 

held that, because the trial judge and not a jury was entrusted with making these findings, the 

                                                 
1 The term “Opinion” is used throughout this memorandum when citing to this Court’s opinion in 
the instant case, State v. Foster   Ohio St.3d  , 2006-Ohio-856.   
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statutory scheme violated the Sixth Amendment right to trial by jury as interpreted by Blakely.  

In its opinion in the instant case at “Part V. Remedy,” ¶¶ 84-102, this Court has eliminated the 

presumptive sentence, thus relieving the trial judge of having to make any findings whatsoever 

before imposing a sentence at any point in the statutory range and before ordering terms of 

imprisonment to be served consecutively to one another.  

Applied prospectively, this Court’s employment of severance to save the statutory 

scheme from an unconstitutional interpretation, as a general matter,2 does not violate ex post 

facto and the due process considerations attendant thereto. However, when applied to those 

persons whose crimes were already committed, this Court’s remedy unconstitutionally changes 

the rules to the defendant’s detriment by stripping defendants of the protections of the 

presumptions discussed above. Just as the General Assembly could not amend the statutory 

scheme in this manner and legislate that the new scheme apply to those whose crimes have 

already been committed, this Court is precluded from doing the same. 

                                                 
2  Although your amicus is writing in support of Mr. Foster’s motion for reconsideration, the 
arguments concerning ex post facto apply to all named parties in this consolidated opinion. Your 
amicus notes that it is not addressing the specifics of this Court’s remedy, even prospectively, 
regarding the Major Drug Offender or Repeat Violent Offender provisions, Opinion at ¶ 99, 
which do not apply to Messrs. Foster and Quinones but do apply to defendants Horn and Adams, 
respectively.  
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ARGUMENT 

A. The Need for Immediate Reconsideration 

As this Court recognizes, the instant case affects hundreds of defendants who now must 

be resentenced, and also applies to all future sentencing. See, Opinion at ¶¶ 29, 100, 103-06. This 

Court, in applying its remedy to all persons whose cases are currently on direct appeal, expressed 

concern about the burden being placed on lower courts, but concluded that the Sixth Amendment 

required resentencings. Opinion, at ¶¶ 103-04. 

If Mr. Foster and your amicus are correct that this Court’s remedy cannot be applied to 

these resentencings, then the resentencings will not accomplish anything and will exacerbate the 

burden on lower courts. Every resentencing will be accompanied by a defense motion that only 

minimum and concurrent terms of imprisonment be imposed because this Court’s decision in the 

instant case has established that sentences that go beyond minimum and concurrent terms on the 

basis of judicial findings violate Blakely. The defense motion will then argue that application of 

the remedy set forth in the instant case cannot be applied to a defendant whose crimes were 

committed prior to the release of the instant case, for the reasons set forth below. Defendants will 

be asking lower courts to sever the portion of this Court’s opinion that has found the statutory 

scheme to be unconstitutional from the portion of this Court’s opinion that sets forth retroactive 

application of this Court’s severance remedy. Moreover, because lower courts are bound by 

principles of stare decisis to follow the United States Supreme Court’s precedent on the federal 

constitutional issues raised below, and because this Court has not explicitly addressed these 

issues in its opinion, trial courts and appellate courts may well conclude that this Court’s remedy 

cannot apply retroactively. 
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The end result will be a logjam of litigation akin to that which the opinion in the instant 

case intends to break. Principles of judicial economy dictate that this Court act now, before the 

problem is exacerbated. 

B. This Court’s Opinion Holds That Its Remedy is Retroactive 

This Court correctly held that sentences that exceed minimum and concurrent terms of 

imprisonment violated Blakely. Opinion at ¶¶ 61, 64, 67. This Court also correctly recognized 

that the remedy to be applied lay in one of three directions: jury determination of the required 

sentencing findings, imposition of minimum and concurrent terms, or severing the requirement 

of findings from the statutory scheme. Opinion at ¶ 85. This Court chose the last option, 

accepting the invitation of the State of Ohio in Foster and the State’s amici to employ severance 

pursuant to R.C. 1.50. Opinion at ¶¶ 92, 96-97. In so doing this Court overruled the remedy it 

prescribed in State ex rel. Mason v. Griffin (2004), 104 Ohio St.3d 279, 282 (“Moreover, insofar 

as Judge Griffin determined that Blakely might render these statutes unconstitutional, he should 

apply the pertinent sentencing statutes without any enhancement provisions found to be 

unconstitutional by him.”).  

As a matter of due process and ex post facto, your amicus does not challenge herein the 

Court’s new remedy when applied to persons who committed their offenses since the Opinion 

was announced. However, this Court applied this remedy not just prospectively but to all cases in 

which sentencings will occur in the future, going so far as to hold that sentences already imposed 

and currently on appeal would have to be resentenced under the newly-severed provisions. 

Opinion at ¶¶ 103-106. In this regard, this Court did not address the principles set forth below. 
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C. The Due Process Clause Precludes the Retroactive Application of This 
Court’s Remedy in the Instant Case. 

 
 Although this Court’s remedial decision can, as a constitutional matter, be applied to 

cases in which the criminal conduct occurred after the Opinion, this Court is precluded by the 

Due Process Clause from applying it to defendants whose criminal conduct pre-dated the release 

of the Opinion.   

1. Basic Principles of Ex Post Facto and Due Process 
 

The Ex Post Facto Clause of Article I, Section 10 of the United States Constitution 

prohibits, among other things, any legislation that “changes the punishment, and inflicts greater 

punishment, than the law annexed to the crime, when committed.”  Miller, 482 U.S. at 429, 

quoting Calder v. Bull (1798), 3 Dall. 386,  390.  The Ex Post Facto clause “looks to the 

standard of punishment proscribed by the statute, rather than to the sentence actually imposed.”  

Lindsey v. Washington (1937), 301 U.S. 397, 401.  Regardless of whether the change 

“technically” increased the punishment for the crime, the legislative enactment falls within the ex 

post facto prohibition if it: 1) is retrospective; and 2) disadvantages the offender affected by it.  

Miller, 482 U.S. at 430-32. 

Although the Ex Post Facto Clause “does not of its own force apply to the Judicial 

Branch of government,” the United States Supreme Court has recognized “that limitations on ex 

post facto judicial decisionmaking are inherent in the notion of due process.”  Rogers v. 

Tennessee (2001), 532 U.S. 451, 456.  In Bouie v. South Carolina (1964), 378 U.S. 347, 356, the 

United States Supreme Court held that the South Carolina Supreme Court’s retroactive 

application of its construction of the State’s criminal trespass statute violated due process. The 

Court explained that “an unforeseeable judicial enlargement of criminal statute, applied 

retroactively, operates precisely like an ex post facto law, such as Art. I, § 10, of the Constitution 
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forbids.”  Id. at 353.  Given the similar impact of judicial decisionmaking and legislation on the 

rights of criminal defendants, the fundamental principle that “the required criminal law must 

have existed when the conduct in issue occurred” must be applied to restrict the retroactive 

application of both.  Id. at 354.  In short, the Court explained: 

If a state legislature is barred by the Ex Post Facto Clause from passing [a 
retroactive law], it must follow that a State Supreme Court is barred by the Due 
Process Clause from achieving precisely the same result by judicial construction.   

 
Id. at 353.  The Supreme Court emphasized that the petitioners lacked fair warning of the new 

interpretation afforded the criminal trespass statute as it was “clearly at variance with the 

statutory language” and it did not have “the slightest support in prior South Carolina decisions.”   

Id. at 356.  Although Bouie involved a judicial attempt to expand the reach of a criminal statute, 

subsequent courts have held that the due process clause likewise proscribes “judicial enforced 

changes in interpretations of the law that unforeseeably expand the punishment accompanying a 

conviction beyond that which an actor could have anticipated at the time of committing a 

criminal act.”  Dale, 878 F.2d at 934; see also Devine v. New Mexico Dep’t of Corrections (C.A. 

10 1989), 866 F.2d 339, 344-45.  

2. Retroactive Application of this Court’s Remedy Violates the Basic Principles of 
Ex Post Facto and Due Process 

 
As there can be no dispute that the application of the remedial portion of Foster to 

criminal defendants’ resentencing hearings is retroactive within the meaning of the Ex Post Facto 

and Due Process Clauses, the ensuing discussion focuses on how the remedy constitutes a 

marked departure from Ohio’s prior sentencing law operating to the disadvantage of criminal 

defendants.   
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a. Comparison of Pre- and Post-Foster Sentencing Regimes 
 

As this Court recognized, prior to the Opinion, criminal defendants enjoyed a 

presumption of a minimum and concurrent sentence pursuant to R.C. 2929.14(B), 2929.14(C), 

and R.C. 2929.14(E)(2).  See, e.g., Opinion, at ¶¶ 60, 64, 97, 102. The trial court could only 

impose “more than minimum,” maximum, and/or consecutive sentences if it found certain 

factors had been established. R.C. 2929.14(B), 2929.14(C), R.C. 2929.14(E)(2).  Moreover, 

because, prior to the release of the decision in the instant case, Ohio’s sentencing law 

“provide[d] precise guidance for criminal sentencing within clearly defined constraints” and 

required trial courts to follow “an articulated process when determining a sentence,” it 

“accord[ed] meaningful review of these sentencing decisions by the appellate courts.” State v. 

Comer (2003) 99 Ohio St. 3d 463, 465-66.  A trial court could only impose a sentence that 

exceeded the presumption if it made the statutorily required findings, gave reasons for those 

findings, and “clearly align[ed]” its reasons with the findings they purport to justify.  Id. at 467-

68; see also State v. Edmonson (1999), 86 Ohio St. 3d 324, 325 and 328-29.  If the trial court 

failed to precisely follow the articulated process provided by the statute or if its findings and/or 

reasons were insufficient, the sentence would be vacated and reversed on appeal. The 

requirement of findings, and the further requirement of reasons in support of findings for 

imposing maximum and consecutive terms, thus (a) limited the discretion of the trial court and, 

(b) as this Court explained in Comer, provided a basis for “an appellate court [to] conduct a 

meaningful review of the sentencing decision.”  99 Ohio St. 3d at 468.  

By permitting the retroactive application of the remedy in the instant case to resentencing 

hearings as well as to new sentencing hearings for pre-Opinion crimes, criminal defendants are 

substantially disadvantaged in each of these two critical respects.  First and foremost, they are 
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divested of the presumption of minimum and concurrent terms of imprisonment when facing 

their sentencing judges at the trial court. Second, they lose the meaningful appellate rights that 

existed prior to the Opinion. Before the Opinion, a defendant enjoyed a presumptive minimum-

and-concurrent sentence, and, if he received a sentence greater than the presumption, he could be 

assured a new sentencing hearing if the trial court failed to make the necessary findings, made 

erroneous findings or failed to provide reasons for those findings made in support of maximum 

or consecutive terms. See State v. Mathis (2006), 2006-Ohio-855, ¶¶ 34, 37 (explaining that 

“pre-Foster, R.C. 2953.08(G)(1) provided an opportunity for remand to the trial court if required 

findings were missing” for a de novo sentencing hearing).  If the Opinion’s remedy is 

retroactively applied to resentencings, these important rights, quite unexpectedly, will be lost.  

b. Due Process Precludes the Retroactive Application of the Severance 
Remedy 

 
By abolishing the statutory presumptions and eliminating critical appellate rights, this 

Court has radically revised Ohio’s sentencing law to the disadvantage of criminal defendants.  

Due process prevents the retroactive application of this detrimental revision. 

Although it involved state legislation rather than judicial decisionmaking, the United 

States Supreme Court’s opinion in Miller illustrates the fundamental problem with the retroactive 

application of this Court’s severance remedy.  In Miller, the Supreme Court addressed a Florida 

law that altered the presumptive sentencing range for particular offenses.  482 U.S. 423, 424.  At 

the time the defendant committed the crime for which he was convicted, Florida’s sentencing 

guidelines resulted in a presumptive sentence of 3 1/2 to 4 1/2 years of imprisonment.  Id.  The 

sentencing judge “had discretion to sentence an offender anywhere within the presumptive range 

without the requirement of a written explanation.  Id. at 426.  If, however, the sentencing judge 

wished to depart outside of the range, he or she must “give clear and convincing reasons in 



9 

writing for doing so.”  Id.  By the time the defendant in Miller was sentenced, the Florida 

legislature had revised the sentencing guidelines such that the defendant’s presumptive sentence 

would have been 5 1/2 to 7 years.  Id.  Rejecting the defendant’s ex post facto argument, the 

sentencing judge applied the revised guidelines in effect at the time of sentencing and imposed a 

sentence of 7 years.  Id. at 428.  The Supreme Court of Florida affirmed the trial court, finding 

the modification of the sentencing guidelines did not implicate the ex post facto clause. 

 In a unanimous decision, the United States Supreme Court reversed the Florida Supreme 

Court.  Id. at 429.  The Court began by noting that central to the ex post facto prohibition is a 

concern for “the lack of fair notice and governmental restraint when the legislature increases 

punishment beyond what was prescribed when the crime was consummated.”  Id. at 430 (quoting 

Weaver v. Graham (1981), 450 U.S. 24, 28-29).  Finding immaterial the claim that the defendant 

could not definitively show he would have got a lesser sentence under the old guidelines, the 

Supreme Court concluded that petitioner has been “substantially disadvantaged” by the 

retroactive application of the revised guidelines, which allowed the judge to impose a higher 

sentence than previously contemplated, without having to furnish reasons in support of that 

higher sentence.  Id. at 431-33.  

For the reasons expressed in Miller, the Ex Post Facto Clause would prohibit the Ohio 

General Assembly from eliminating the statutory presumptions in Ohio’s felony sentencing law 

and applying that change retroactively.  As in Miller, Ohio defendants had the expectation of 

presumptive (minimum and concurrent) sentence that could only be overcome by judicial 

findings, and of appellate rights which would ensure that any enhanced sentence rested squarely 

on a permissible basis.  The elimination of any presumptive sentence and the corresponding 

diminished ability to challenge on appeal a departure from that presumptive sentence 
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substantially disadvantages criminal defendants.  Accordingly, such legislation could not be 

retroactively applied to defendants whose offense conduct pre-dated the legislation.   

 In the instant case, the Ohio Supreme Court has attempted to do by judicial fiat that 

which the Ohio General Assembly is precluded from doing by the Ex Post Facto Clause.  As 

explained in Bouie and Dale, the Due Process Clause can not countenance such a result.  For 

defendants whose criminal conduct pre-dates February 27, 2006, the severance remedy is 

unavailable as a matter of constitutional law.  As the opinion in the instant case recognizes, the 

decision to abolish sentencing presumptions for criminal defendants constitutes a marked and 

unpredictable departure from the law passed by the General Assembly.  See, Foster, at ¶ 87 

(explaining that “[t]he General Assembly undoubtedly never anticipated that the judicial-finding 

requirements contained within S.B. 2 would be held unconstitutional”). Given this unexpected 

and detrimental departure, due process precludes the retroactive application of the now-severed 

provisions to defendants whose offense conduct pre-dates the release of the opinion in the instant 

case.   

c. Rogers v. Tennessee is Factually and Legally Distinguishable 

 Your amicus anticipates that the State may argue that this Court’s retroactive application 

of the severance remedy is consistent with due process in light of Rogers v. Tennessee, (2001) 

532 U.S. 451, 458-62.  Reliance on Rogers would be misplaced because its holding is limited to 

routine exercises of common law decisionmaking which do not constitute marked departures 

from prior judicial precedent.   

In Rogers v. Tennessee, the United States Supreme Court expressed a reluctance to read 

Bouie too expansively in the context of “common law judging.”  Id. at 458-62.  In a closely 

divided 5-4 opinion, the United States Supreme Court held that Tennessee Supreme Court’s 



11 

retroactive abolition of the common law “year and a day rule,” precluding a conviction for 

murder when the victim of an assault lived for more than one year, did not constitute a violation 

of defendant’s due process rights.  Drawing a distinction between the “interpretation of a statute” 

and an “act of common law judging,” the Supreme Court explained that “a judicial alteration of a 

common law doctrine” may not be given retroactive effect “only where it is “unexpected and 

indefensible to the law which had been expressed prior to the conduct at issue.”  Id. at 461-62.  

Noting the “year and a day rule is widely viewed as an outdated relic of the common law,” that it 

“did not exist as part of Tennessee’s statutory criminal code,” and that it had been mentioned 

only three times, each time in dicta, in all the reported cases in Tennessee, the United States 

Supreme Court concluded that the court’s decision abolishing the year and a day rule did not 

constitute a “marked and unpredictable departure from prior precedent.”  Id. at 462, 464, and 

466-67.  On the contrary, the United State Supreme Court viewed the Tennessee Supreme 

Court’s decision as “a routine exercise of common law decisionmaking in which the court 

brought the law into conformity with reason and common sense [by] laying to rest an archaic and 

outdated rule that had never been relied upon as a ground of decision in any reported Tennessee 

case.”  Id. at 467.  Accordingly, the United States Supreme Court held that no due process 

violation occurred.3  Id. at 466-67. 

 Unlike the abolition of some archaic rule of common law that had never previously been 

explicitly applied, this Court’s remedy in the instant case involves the severance of portions of 

Ohio’s post-S.B. 2 sentencing provisions that applied to every defendant and which formed the 

                                                 
3  In dissent, Justice Scalia, joined by Justices Stevens and Thomas, and Justice Breyer in part, 
rejected as cramped the majority’s reading of Bouie and the majority’s interpretation of the due 
process clause.  Id. at 467-81. In that two members of the Rogers majority are no longer on the 
Court, it is fair to say that a majority of the seven remaining members of the Court disfavor 
Rogers. 
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settled expectations of those defendants. This Court’s decision to abolish sentencing 

presumptions to the disadvantage of criminal defendants constitutes a marked and unpredictable 

departure from the law passed by Ohio’s legislature.  Given this unexpected and detrimental 

departure, defendants whose criminal conduct pre-dated February 27, 2006 cannot be subjected 

to the remedy in the instant case.   

d. Post-Booker Circuit Decisions Are Inapposite  
 

Although this Court suggested that it was “applying the Booker remedy” to address the 

Sixth Amendment violations contained within Ohio’s felony sentencing code, Foster, at ¶¶ 90-

93, the only similarity between the two remedies is the manner in which they were applied (i.e. 

severance of an offending statutory provision). Beyond this similarity the Booker and Foster 

remedies are, as a matter of substance, radically different in their respective effects on criminal 

defendants.  

By simply changing the Federal Sentencing Guidelines from mandatory to advisory, the 

Booker remedy did not radically alter the expectations of criminal defendants or abolish their 

anticipated sentence.  Before and after Booker, trial courts are required to consider the Federal 

Sentencing Guidelines – federal trial courts still begin at the same base offense level and must 

still determine whether certain upward adjustments are warranted.  Booker, 125 S.Ct. at 767 

(explaining that “[t]he district courts, while not bound to apply the Guidelines, must consult 

those Guidelines and take them into account when sentencing.”)  Before and after Booker, 

criminal defendants still have the same ability to challenge the propriety of a particular upward 

adjustment at the trial court and even on appeal.  The sole difference for federal criminal 

defendants is that pre-Booker sentences within the Federal Sentencing Guidelines range, absent a 

departure, were mandatory, and post-Booker sentences within the Guidelines range are 
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presumptively reasonable.  See United States v. Williams (C.A.6 2006),             F.3d           , 2006 

FED App. 0043P, *3.  

The remedy in the instant case constitutes a significantly more severe departure from 

Ohio’s previous sentencing regime and the settled expectations of criminal defendants.  Before 

last week, Ohio trial courts started with a presumption of minimum and concurrent terms (Ohio’s 

equivalent of the “base offense level” found in the Federal Sentencing Guidelines) and could 

only enhance the sentence if they found the presence of certain statutory factors (Ohio’s 

equivalent of the “upward adjustments” found in the Federal Sentencing Guidelines).  After the 

decision in the instant case, there is no presumptive base level -- trial courts do not need to make 

any findings to impose a sentence above the minimum. This Court has excised Ohio’s version of 

the “base offense level,” its version of “upward adjustments,” and any requirement that trial 

court demonstrate a consideration of either. Had the United States Supreme Court in Booker 

applied a remedy akin to the remedy applied in the Opinion, there would be no Federal 

Sentencing Guidelines in existence today. 

Given the significant differences between the tangible effects of the Foster and Booker 

remedies on criminal defendants, federal case law concluding that Booker does not violate the ex 

post facto principles inherent in the due process clause,4 is inapposite.5 

                                                 
4 E.g., United States v. Duncan (C.A.11 2005), 400 F.3d 1297, 1306-1308; United States v. 
Scroggins (C.A.5 2005), 411 F.3d 572, 575-77; United States v. Lata, 415 F.3d at 110-12, United 
States v. Jamison (C.A.7, 2005), 416 F.3d 538, 539, United States v. Dupas (C.A. 9 2005), 419 
F.3d 916, 919-21, United States v. Rines (C.A.10, 2005), 419 F.3d 1104, 1106-1107; United 
States v. Vaughn (C.A.2 2005), 430 F.3d 518, 524-25, United States v. Wade (C.A. 8 2006), 435 
F. 3d 829, United States v. Alston-Graves (C.A. D.C. 2006), 2006 U.S. App. LEXIS 2001, *31-
35, United States v. Green (C.A.4 2006), 2006 U.S. App. LEXIS, *2, United States v. Ediger, 
2006 U.S. App. LEXIS 3716, *17-18. 
 
5 Moreover, it is quite possible that the United States Supreme Court, when eventually confronted 
with the ex post facto/due process issue, will find that its Booker remedy cannot be applied 
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CONCLUSION 

 Wherefore, your amicus prays that this Court reconsider its decision. 

      Respectfully submitted, 

 
             
      JOHN T. MARTIN, ESQ. (0020606)  
 
 
             

CULLEN SWEENEY, ESQ. (0077187) 
       

Assistant Public Defenders,  
Cuyahoga County Ohio 
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Counsel for Amicus Curiae The Cuyahoga County 
Public Defender      

                                                                                                                                                             
retroactively. The recent replacement on the Court of two members of the Booker-remedy 
majority, who were also members of the Rogers majority, undermines the credibility of any 
prediction that the Supreme Court will eventually affirm the federal circuits’ ex post facto/due 
process holdings.  
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