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ALTRIA GROUP, INC. V. GOOD ET AL.
The plaintiffs in this case sued Philip Morris alleging that the 

company’s description of certain brands of cigarettes as “light” and
as having “lowered tar and nicotine” is fraudulently misleading

because those brands are just as hazardous as full-flavored 
cigarettes. The trial court granted summary judgment to Philip

Morris based on the preemption provision in the Federal Cigarette
Labeling and Advertising Act. The First Circuit reversed, holding

that the preemption provision did not extend to the plaintiffs’
claims. Now the Court will decide whether federal law preempts

state-law claims alleging that it is fraudulently misleading to label
cigarettes as “light.”

WINTER ET AL. V. NATURAL RESOURCES

DEFENSE COUNCIL, INC. ET AL.
A federal court judge issued a preliminary injunction placing 

limits on the Navy’s use of sonar during coastal training exercises
after it failed to prepare an environmental impact statement. The
Council on Environmental Quality found the situation created an

emergency and ordered “alternative arrangements.” The Court
must now consider the effect of that action, and the validity of the

Ninth Circuit’s standard for granting preliminary injunctions.
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S I X T H  A M E N D M E N T

Can a State Authorize a Judge 
to Find the Facts Needed to 

Impose Consecutive Sentences?
by Douglas A. Berman

In Apprendi v. New

Jersey and Blakely v.

Washington the Supreme

Court indicated that the

Sixth Amendment means

that “every defendant has

the right to insist that the

prosecutor prove to a

jury all facts legally

essential to the 

punishment.” In the

wake of Blakely, state

high courts have split

over whether the Sixth

Amendment rule limiting

judicial fact-finding to

increase a sentence for a

single offense also limits

judges from finding those

facts required to impose

consecutive sentences on

multiple offenses.

   
      

          

 

 
  

 

Douglas A. Berman is the William
B. Saxbe Designated Professor of
Law at The Ohio State University
Moritz College of Law. Professor

Berman is the creator and
sole contributor to weblog,
Sentencing Law and Policy,

http://sentencing.typepad.com. 
He can be reached at

berman.43@osu.edu or 
(614) 688-8690.

OREGON V. ICE

DOCKET NO. 07-901

ARGUMENT DATE:
OCTOBER 14, 2008

FROM: SUPREME COURT

OF OREGON

ISSUE
Does the Sixth Amendment, as con-
strued in Apprendi v. New Jersey,
530 U.S. 466 (2000), and Blakely v.
Washington, 542 U.S. 296 (2004),
preclude judges from finding certain
facts necessary to imposing consec-
utive sentences under state law?

FACTS
Thomas Ice managed an apartment
complex in which an 11-year-old
girl lived with her mother and her
younger brother. Ice, on two sepa-
rate occasions entered the family’s
apartment, went into the girl’s bed-
room, and touched her breasts and
then her vagina. The state indicted
Ice on six charges: one count of bur-
glary and two counts of sexual
abuse for each incident. A jury con-
victed on all six charges. 

Oregon law provides that sentences
for multiple convictions are to be
served concurrently unless the

judge finds (1) that the offenses
were not committed in the same
course of conduct, or (2) that
offenses in the same course of con-
duct revealed the offender’s willing-
ness to commit more than one
crime or resulted in separate harms.
In Ice’s case, the sentencing judge
found that the two burglaries (and
the attendant sexual abuse offenses)
arose out of “separate incidents”
and thus were not part of the same
course of conduct. This factual find-
ing permitted the sentencing judge
to impose consecutive sentences on
the two burglary convictions.
Though finding that the sexual
abuse following each burglary arose
out of a continuous course of con-
duct, the sentencing judge decided
that the burglary and sexual abuse
reflected a “willingness to commit
more than one criminal offense”
and, alternatively, that the two
offenses caused “greater or qualita-
tively different loss, injury or harm
to the victim.” Based on these find-
ings, the sentencing court imposed
consecutive sentences on the two
burglary convictions (80 months
and 90 months), consecutive sen-
tences on each conviction for sexual
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abuse based on touching the vic-
tim’s vagina (80 months and 90
months), and concurrent sentences
for the remaining two sexual-abuse
convictions based on touching the
victim’s breasts (75 months and 75
months), for a total of 340 months. 

Ice appealed. After the Oregon
Court of Appeals affirmed without a
written opinion, the Oregon
Supreme Court reversed. The
Oregon Supreme Court held that
the imposition of consecutive sen-
tences based on judicial fact-finding
violated Ice’s Sixth Amendment
rights in light of the teachings of
Apprendi and Blakely. In reaching
this conclusion, the Oregon
Supreme Court first rejected Ice’s
arguments under the state constitu-
tion. The court unanimously decid-
ed that the consecutive-sentencing
findings could not be deemed ele-
ments of any specific crime, and
thus the state jury trial right was
not violated. But the court, dividing
5–2, ruled in favor of Ice on his fed-
eral constitutional claim. In deter-
mining the scope of the Sixth
Amendment, the Oregon Supreme
Court focused on the statement in
Apprendi that “the relevant inquiry
is one not of form, but of effect—
does the required finding expose the
defendant to a greater punishment
than that authorized by the jury’s
guilty verdict?” The Oregon
Supreme Court, viewing this
“greater punishment” concept to be
the overarching principle in
Apprendi and Blakely, concluded
that every sentencing determination
resulting in a longer total punish-
ment package, including the fact-
finding that determines whether
sentences will be served consecu-
tively or concurrently, is subject to
the limits of the Sixth Amendment.

CASE ANALYSIS
The Supreme Court’s holdings in
Apprendi and Blakely, as well as its
broad language about the impor-

tance of jury trial rights and the
framers’ vision of the Sixth
Amendment, raised many questions
about the constitutionality of mod-
ern sentencing reforms in those
jurisdictions that structure sentenc-
ing decision making around judicial
fact-finding. The Supreme Court has
issued a series of high-profile post-
Blakely decisions concerning the
impact and consequences of its
Sixth Amendment rulings for judi-
cial fact-finding in the application of
the federal sentencing guidelines.
But the Court’s rulings in these fed-
eral cases have not generally forced
the Court to grapple with whether
the constitutional principles set
forth in Apprendi and Blakely
should apply to all aspects of sen-
tencing decision making or whether
they should apply just to those find-
ings central to determining what
particular prison sentence will be
imposed for one particular criminal
offense.

In Ice, the state contends that the
Oregon Supreme Court has inter-
preted the Apprendi and Blakely
line of cases too broadly. The state
concedes that these cases “shored
up the Sixth Amendment jury-trial
guarantee by restricting the legisla-
tive encroachment on the jury’s tra-
ditional role of determining whether
the government has proved each
element of an offense beyond a rea-
sonable doubt.” But, continues the
state, the Oregon Supreme Court
“mistook the sweeping impact of
those cases for a sweeping pro-
nouncement about the role of the
jury in deciding all facts related in
any way to the severity of sentenc-
ing, including the aggregate sentenc-
ing package.” The mistake, accord-
ing to the state, is a failure to recog-
nize that the Apprendi and Blakely
line of decisions “are grounded in
the historic jury function—deter-
mining whether the government has
proved each element of an offense
beyond a reasonable doubt—and

have not been applied outside that
offense-specific history.” 

Turning to the issue at hand, the
state claims “the substantial histori-
cal record delineating the jury’s tra-
ditional role in finding each element
of an offense stands in stark con-
trast to the absence of any history
suggesting that juries traditionally
played a role in imposing multiple
punishments for multiple convic-
tions.” The state further asserts that
the “framers of the constitutional
jury-trial guarantees would have
been quite comfortable with the tri-
al judge in this case deciding how
[the] respondent would serve sepa-
rate sentences for separate convic-
tions.” According to the state, the
framers “would have viewed the
effect of consecutive sentencing not
as enhancing the respondent’s pun-
ishment in a way that called for
additional jury protections, but as
merely giving meaning to the jury’s
determination that multiple convic-
tions—each calling for its own sen-
tence—were warranted.” In short,
concludes the state of Oregon,
because “the jury traditionally
played no role in aggregate sentenc-
ing, Oregon’s consecutive-sentenc-
ing statute—which authorizes the
consecutive sentences in this case
based on judicial fact-finding—does
not encroach on the Sixth
Amendment’s jury-trial guarantee.” 

In contrast to the state’s history-
focused, element-oriented analysis,
the defendant urges a more func-
tional approach to these issues. The
defendant emphasizes that, under
Oregon law, a sentencing judge is
legally prohibited from imposing
consecutive sentences based solely
on a jury’s guilty verdict. The defen-
dant says that, in light of the legisla-
ture’s decision to require concurrent
sentences absent the finding of cer-
tain legislatively identified facts,
Oregon law entitles the defendant to
a concurrent sentence for each and

(Continued on Page 44)
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any offense. Consequently, 
continues the defendant, because
Apprendi and Blakely instruct that
the Sixth Amendment safeguards a
defendant’s right to have a jury find
any fact (other than a prior convic-
tion) that increases the maximum
punishment for an offense, the
bright-line Sixth Amendment rule
previously articulated by the
Supreme Court prohibits a judge
from finding those facts a legislature
requires for the imposition of con-
secutive sentence. 

Ice assails the state for contending
that Apprendi and Blakely merely
prohibit a legislature from shifting
the determination of an element
from the jury to the sentencing
judge for one specific offense. The
defendant stresses that the Court’s
recent Sixth Amendment decisions
have repeatedly rejected labels and
a formalistic taxonomy of offense
“elements” to construe the scope of
the Sixth Amendment’s jury-trial
guarantee. He contends that the
Court’s precedents are more flexible
and functional. Ice frames the Sixth
Amendment issue this way:
“Irrespective of legislative permuta-
tions to substantive and procedural
criminal law, the critical inquiry
remains functional: Did the judge
rely on independent fact-finding to
impose a punishment that exceeded
what the law authorized based sole-
ly on the facts found by the jury?”
Because Oregon law demands 
additional fact-finding for the impo-
sition of consecutive sentences,
continues the defendant, the Sixth
Amendment operates to prevent the
state from seeking to “circumvent
the jury—whose constitutional role
is to check the government’s power
to both convict and punish—by
authorizing a judge to find any of
those facts.”

SIGNIFICANCE
As noted above, although the
Supreme Court has been forced to

address various federal sentencing
issues in the wake of its landmark
Sixth Amendment rulings in
Apprendi and Blakely, Ice presents
the first crisp opportunity to
address whether modern Sixth
Amendment jury trial rights will be
limited by historical tradition and
doctrinal formalities or whether
they will be expanded to encompass
any and all functionally important
sentencing decision making. At the
time Blakely was decided in 2004, it
appeared that the five Justices in
the Blakely majority were commit-
ted to broad and potent applications
of the Sixth Amendment principles
championed in Apprendi. But in the
four years since Blakely, through an
array of rulings raising various com-
plicated issues about Blakely’s appli-
cation, the Justices in the Blakely
majority have sent mixed signals
concerning how far they wish to
extend the Sixth Amendment’s lim-
its on judicial fact-finding at sen-
tencing. In addition, two new
Justices have joined the Supreme
Court since Blakely, and they have
not yet had occasion to speak
directly to whether they believe the
constitutional rule set out in
Apprendi and Blakely should be
subject to formal limitations or
should be subject to functional
expansion. Moreover, the way the
Apprendi rule was expanded in
Blakely has been subject to signifi-
cant criticism by commentators and
some policy makers. The wide-
spread criticism of Blakely, which
has had both formal and functional
dimensions, could make even those
Justices who have most consistently
championed jury trial rights a bit
reticent about expanding the reach
of Blakely in this case.

Continued uncertainty about what
the current Justices now think
about the Sixth Amendment rule
championed in Apprendi and
Blakely increases the uncertainty
over whether the Court’s decision in

Ice will be bold and significant. If a
group of five or more Justices
remains eager to limit certain judi-
cial fact-finding at sentencing, the
Court could produce a broad and
consequential decision that not only
favors the defendant, but also sug-
gests that lower courts should be
applying the Sixth Amendment in
an array of new sentencing settings.
Conversely, if a group of five or
more Justices is now eager to
remove remaining constitutional
uncertainty about what Blakely
means for various forms of judicial
fact-finding at sentencing, the Court
could produce a broad and conse-
quential decision that not only
favors the state but also suggests
that lower courts should not be too
concerned about Sixth Amendment
rights in various sentencing settings.

Tellingly, the Supreme Court has
not taken up many post-Blakely
issues in recent years, even though
lower courts have frequently turned
back arguments by defendants and
defense counsels to apply and
expand Blakely’s reach in a variety
of new sentencing settings. This
reality perhaps suggests that the
Court may be more inclined to limit
than to expand the reach of Blakely
in this case. Indeed, perhaps realiz-
ing that the Justices may now be
disinclined to disrupt many state-
sentencing practices, amici in sup-
port of the defendant assert that a
ruling in favor of Ice will impact rel-
atively few state-sentencing sys-
tems. In notable contrast, amici in
support of the state contend that a
ruling in favor of Ice could dramati-
cally and harmfully impact how
states seek to structure sentencing
decision making in multiple-offense
cases.

Because Chief Justice Roberts has
publicly suggested he favors narrow
constitutional rulings that produce
more consensus than dissension
within the Court, one might expect
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a relatively narrow ruling in Ice
garnering the votes of most or all
Justices. The specific consecutive/
concurrent sentencing issue in Ice
could be resolved on relatively nar-
row grounds without requiring the
Court to significantly expand or sig-
nificantly limit the reach of the
Sixth Amendment. But, then again,
one hallmark of the Apprendi and
Blakely line of cases has been
unpredictability. Ice could be a
sleeper case if a group of Justices
prove eager to use the opinion in
this case as an opportunity to 
champion again the importance of
the jury in modern criminal justice
settings. 

ATTORNEYS FOR THE

PARTIES
For Petitioner State of Oregon
(Mary H. Williams (503) 378-4402)

For Respondent Thomas Eugene
Ice (Ernest G. Lannet (503) 378-
3349)
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Criminal Justice Legal
Foundation (Kent S. Scheidegger
(916) 446-0345)

Indiana et al. (Thomas M. Fisher
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Sentencing Law Scholars
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National Association of Criminal
Defense Lawyers (Jeffrey T. Green
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