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1Foster, although a single opinion, resolved four consolidated cases addressing a number
of sentencing issues arising from Blakely.  Along with Foster, this Court also decided the related
case State v. Mathis, ____ Ohio St.3d ___, 2006-Ohio-855, which itself consolidated two cases. 
Issues addressed by amicus in this brief apply to each of the consolidated cases in both Foster
and Mathis, as well as to the unknown but clearly substantial number of cases they affect.

2The term “remedy” is the Court's.  See Foster ¶ 1; Section V heading.
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BRIEF OF AMICUS CURIAE, AMERICAN CIVIL LIBERTIES OF OHIO 
FOUNDATION, INC., IN SUPPORT OF MOTION FOR RECONSIDERATION OF 

APPELLANT, ANDREW FOSTER

Introduction

On February 27, 2006, this Court issued its decision in State v. Foster, ___ Ohio St.3d ___,

2006-Ohio-856.  Foster held that a number of provisions of Ohio's felony sentencing law as enacted

through Am.Sub.S.B. No. 2, 146 Ohio Laws, Part IV, 713 in 1996 could not withstand constitutional

scrutiny in light of the decision of the United States Supreme Court in Blakely v. Washington (2004),

542 U.S. 296.1    Specifically, Foster held that application of those provisions of Ohio's sentencing

scheme which required that a judge make factual determinations in order to enhance a sentence

necessarily violated a defendant's right to a jury trial as guaranteed by the Sixth Amendment to the

United States Constitution.  See Foster, paragraphs 1, 3, and 5 of the syllabus.

That decision was correct.  Unfortunately, having resolved the question before it, whether

portions of Ohio's felony sentencing scheme were unconstitutional, the Court went on to enact a

remedy.  Amicus chooses the word “enact” with some care.  The “remedy” adopted by the Court,2

Foster, Section V is absolutely legislative.  Indeed, the very idea of adopting a remedy is legislative.

This Court's job, as it reminds us even in Foster, is not “to reconfigure the sentencing code.”  Id. ¶

Para. 102.  Rather, the Court's job was to resolve the question before it: Do provisions of Ohio's

felony sentencing scheme violate the Sixth Amendment right to trial by jury?  Having answered that,



3Appellant's Motion for Reconsideration at 1.

4And not incidentally in Mathis, supra.
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it was done except for actually ordering remand for sentencing in accordance with that

determination.

Because the Court did not stop at that point, appellant Foster asks this Court to reconsider

the “remedy” it enacted in order to determine whether it “implicates ex post facto and due process

concerns.”3  Briefs by Appellant and amicus curiae Cuyahoga County Public Defender address those

matters and related concerns of retroactivity.  The American Civil Liberties Union of Ohio

Foundation, Inc. (ACLU), which was amicus on Mr. Foster's behalf in the underlying decision,

endorses all of their arguments as they properly address those important issues.  The ACLU files this

supporting brief as amicus to address another concern, that the Court's opinion in Foster4 violates

the separation of powers by usurping the legislative function specifically and exclusively allocated

to the General Assembly.  Section 1, Article II, Ohio Constitution.

I. Separate and Independent Branches

Separation of powers is fundamental to our system of governance.  Like the United States

Constitution, the Constitution of Ohio reflects that fundamental precept in structure and detail.

Thus, Article II of the Ohio Constitution describes the Legislative power which is vested wholly and

exclusively in the General Assembly.  See Section 1, Article II, Ohio Constitution.  Article III

describes the Executive power and declares that it is vested wholly and completely in the Governor.

Id. at Section 5, Article III.  And Article IV describes the Judicial power, which is vested in the

courts.  Id. at Section 1, Article IV.

"The principle of separation of powers is embedded in the
constitutional framework of our state government. The Ohio



5Which it may not do.  See, e.g., State v. Thompson (2001), 92 Ohio St.3d 584, holding
that the legislature had not usurped judicial authority when it set forth a non-exclusive list of
factors a trial court “shall” consider in determining whether a person is a sexual predator.

3

Constitution applies the principle in defining the nature and scope of
powers designated to the three branches of the government. State v.
Warner (1990), 55 Ohio St.3d 31, 43-44, 564 N.E.2d 18, 31. See
State v. Harmon (1877), 31 Ohio St. 250, 258, 1877 WL 19. It is
inherent in our theory of government ' "that each of the three grand
divisions of the government, must be protected from the
encroachments of the others, so far that its integrity and
independence may be preserved. * * *" ' S. Euclid v. Jemison (1986),
28 Ohio St.3d 157, 159, 28 OBR 250, 252, 503 N.E.2d 136, 138,
quoting Fairview v. Giffee (1905), 73 Ohio St. 183, 187, 76 N.E. 865,
866." State v. Hochhausler (1996), 76 Ohio St.3d 455, 463, 668
N.E.2d 457.

Cleveland Bar Assn. v. Picklo (2002), 96 Ohio St.3d 195, 199, 2002-Ohio-3995, ¶ 4.

In the context of this case, these principles mean that just as the General Assembly may not

tell the courts how to do their job,5  so the courts may not legislate.  They “have no legislative

authority and should not make their office of expounding statutes a cloak for supplying something

omitted from an act by the General Assembly. . . .”  State ex rel. Foster v. Evatt (1944), 144 Ohio

St. 65, paragraph 7 of the syllabus.  They may not “add to, enlarge, supply, expand, extend or

improve the provisions of the statute to meet a situation not provided for.”  Id. at paragraph 8 of the

syllabus.  As this Court said in Foster, “we are constrained by the principles of separation of powers

and cannot rewrite the statutes.”  2006-Ohio-856, ¶ 100.

In the simplest terms, courts shall not legislate.

II. What Happened in Foster

In Foster and its companion cases, this Court was faced with a simple question: Is a

defendant's right to trial by jury, guaranteed by the Sixth Amendment to the United States



6Duncan v. Louisiana (1968), 391 U.S. 145.
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Constitution and made applicable to the states through the Fourteenth Amendment6 violated when

a sentence is enhanced based on findings of fact which are neither admitted by the defendant nor

proved beyond a reasonable doubt to the satisfaction of a jury?  The court's answer, and the correct

answer in light of recent decisions by the United States Supreme Court, is that the right to jury trial

is violated under those circumstances.  A court, that is, may not enhance a sentence based on facts

with are neither admitted by a defendant nor proved beyond a reasonable doubt.  Such is the rule of

law required by the Constitution.

It follows that any sentence which was so enhanced was imposed in violation of the

defendant's right to trial by jury.  The enhanced sentence is unconstitutional because it is based on

a determination the sentencing court had no constitutional authority to make.  And the enhanced

sentence cannot have been imposed without that unauthorized finding because the General

Assembly enacted substantive law which said that, in certain cases, before a court may enhance a

sentence, it must make certain findings.

We have, then, a simple syllogism:

Major premise: Some sentence enhancements require courts to make findings.

Minor premise: Courts cannot make finding which will enhance sentences.

Conclusion: Court cannot impose those sentence enhancements.

That conclusion is the result, the necessary and inevitable result, of applying Apprendi v.

New Jersey (2000), 530 U.S. 466, and its progeny - including most especially Blakely v. Washington,

supra -  to Ohio's sentencing scheme as enacted by the General Assembly.  At least, it ought to be.
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This Court missed that conclusion.  It accepted both the major and minor premises, rightly

concluding that courts cannot make findings to enhance sentences.  But it then decided that the end

was more important than the means.  Rather than concluding, as logic and judicial modesty and the

separation of powers dictate, that there are certain sentence enhancements courts cannot impose, the

Court determined that it would eliminate the major premise in order to make those sentence

enhancements possible.  In essence, the Court determined what law it imagines the General

Assembly would have enacted in 1996 had it known what the Constitution would be held to require

in 2006.  It is, plainly and simply, an exercise in retroactive legislation.

The Court describes its remedy as “similar to” that adopted in United States v. Booker

(2005), 543 U.S. 220.  Foster, at ¶ 1.  But to get there, Booker did something wholly antithetical to

Ohio practice. As Justice Breyer explained, “[W]e have examined the statute in depth to determine

Congress' likely intent in light of today's holding.”  543 U.S. at 265.  It is an extraordinary act of

pure legislation.  Given the constitutional determination the Court made, it then imagined what bill

Congress would enact as a consequence, and declared, in effect, that its guess at what Congress

might have intended but never did intend should be and would be the law.

If Foster does not go quite so far, it is not for want of trying.  

The first error is in the Court's conclusion that having found certain applications of Ohio's

sentencing law unconstitutional, it was obliged to repair the damage to the sentencing law.  “Ohio's

felony sentencing structure may be severely wounded but it is not fatally unsound. Our holdings are

limited to areas where the statutes are Blakely-deficient. As a result, we must decide on a remedy.

The question becomes, which remedy to apply?”  Foster at ¶ 84.  In fact, it had no such obligation.

The remedy - a new sentencing law - is the province of the General Assembly.  That the General



7“The General Assembly undoubtedly never anticipated that the judicial-finding
requirements contained within S.B. 2 would be held unconstitutional.”  Foster, at ¶ 87.
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Assembly didn't envision this concern when it enacting sentencing reform in 19967 doesn't change

that.  

This Court contemplated doing essentially that, although it falsely described the job as

requiring reinterpretation of the law.  “A second way to comport with Blakely would be to accept

the criminal defendants' request that we interpret all the affected statutes as imposing only the

minimum sentence . . . .” Id. at ¶ 88.  In fact, that is simply the effect of the basic holding.  To do

more is to violate the basic tenet that courts should not interpret that which is clear.  

“To interpret what is already plain is not interpretation, but
legislation, which is not the function of the courts, but of the general
assembly. * * * An unambiguous statute is to be applied, not
interpreted.”

Sears v. Weimer (1944), 143 Ohio St. 312, 316, quoting 37 Ohio Jurisprudence, 514, Section 278.

The statute here is clear.  Sentences may be enhanced only if judges make findings.  That

judges cannot make those findings may be troublesome to the General Assembly and may inspire

it to revise the law.  It does not authorize this Court to do that revision for it, no matter what the

Court's belief about what the General Assembly might like.  Yet that is precisely what the Court did

because it did “not believe that the General Assembly would have limited so greatly the sentencing

court's ability to impose an appropriate penalty.”  Foster, at ¶ 89.

Perhaps this Court guessed right.  Perhaps it guessed with great precision what the General

Assembly would have done in 1996 if it had been prescient enough to determine what the

Constitution would be held in 2006 to require.  Perhaps it has correctly guessed what the General

Assembly would enact today if the Court had simply done its job.  Then again, perhaps not.  Either
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way, it is the General Assembly's job, not this Court's, to determine what laws it wishes to pass.

Good guess or not, the Court is simply not supposed to be in the guessing business.

Conclusion

In Foster, this Court said that “Ohio's felony sentencing structure may be severely wounded

but it is not fatally unsound” Id. at ¶ 84.  The same might be said for the Court's judicial integrity

and the separation of powers in Ohio.  They have been damaged by Foster, but they can recover.

This Court should grant Foster's motion for reconsideration.  When it reconsiders, it should

recognize that (1) the remedy it crafted in Foster was a unconstitutional usurpation of legislative

authority in direct contravention of its own previous declarations about the role of the judiciary in

our tripartite system, and (2) the remedy it crafted in Foster is legislation in the guise of

interpretation and is itself interpretation of that which requires no interpretation.

In addition, this Court should recognize that, as argued in Appellant Foster's motion for

reconsideration and in the brief in support of that motion filed by amicus curiae Cuyahoga County

Public Defender, the remedy it crafted in Foster is unconstitutionally retroactive and ex post facto

and violates the rights of criminal defendants and appellants to due process.

Respectfully submitted,

__________________________________________
JEFFREY M. GAMSO (0043869)
Max Wohl Civil Liberties Center
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