
Legislative proposals1 and other official responses2 pro-
moting a return to a sentencing system that substantially
constricts judicial discretion have, not surprisingly, fol-
lowed in the aftermath of Booker.3 More such proposals
and responses will, no doubt, be forthcoming, although
congressional action in response to Booker appears
unlikely until next year. 

Those who believe that the Supreme Court’s restora-
tion of considerable, but by no means absolute, judicial
discretion and control over sentences is sensible, sound,
and wise—and worth preserving—should respond vigor-
ously to demands to reinstate the pre-Booker regime, or
institute an even more restrictive sentencing structure.
They should begin doing so, moreover, earlier rather than
later so that public discussion, once it begins in earnest,
may more likely involve thorough consideration of the
premises underlying, purposes for, and consequences of
particular legislative proposals.

Any discussion of sentencing post-Booker should,
moreover, look beyond simply the number of departures
and deviations from Guideline sentences and the extent to
which the rate of departures and deviations may (assum-
ing such may become so) be increasing. Comprehensive
evaluation of sentencing under Booker must take into
account several considerations. The following seem to me
to be among them.

First, the judicial hostility to the Sentencing Guidelines
that marked their early years is largely a thing of the past.
Most of today’s District Judges, having been appointed
since 1987,4 have known only the Guideline system. Even
those whose federal judicial experience predates the
Guidelines have become accustomed since Mistretta5 to
the presence of the Guidelines and appear generally to
accept the Guidelines’ role in their daily judicial lives.

Second, while, in all likelihood, all District Judges
welcome the discretion returned to them by Booker, that
discretion is far from unfettered, as it was before pas-
sage of the Sentencing Reform Act. The Supreme
Court’s ruling that the Guidelines are advisory6 makes
clear that the Guidelines necessarily play a crucial role
in the determination of individual sentences. Booker
neither repeals nor repudiates the Guidelines; it
restores, rather, substantial but not unlimited judicial
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discretion, while restraining that discretion within the
Guideline framework.

Third, prosecutorial influence over sentencing out-
comes, which the Guideline system in real-world practice
had greatly enhanced,7 remains substantial. Booker leaves
unaffected the role in our criminal process of plea bar-
gaining, including most particularly charge and sentence
bargaining. Judges appear rarely to have rejected plea bar-
gains, including sentence-based bargains, before or
during the mandatory Guideline regime. There is little
reason to expect that the rate of judicial rejections of sen-
tence bargains will increase significantly post-Booker. 

Under Booker, judges have, however, a greater opportu-
nity to exercise oversight over bargain-based sentence
agreements, especially those in which the proposed sen-
tence appears too lenient. The presence of such oversight,
even if rarely exercised through rejection of the bargained-
for sentence, will influence negotiations and increase the
likelihood that the sentencing outcome proposed or
agreed to by the parties will be both reasonable and accept-
able to the court.

Given the fact that since Booker about 95 percent of all
convictions are the result of guilty pleas,8 prosecutors
post-Booker will continue to have considerable influence in
the shaping of sentences. The counterweight to prosecuto-
rial discretion imposed by Booker may well have its
greatest impact in those cases, quite few in number,
which go to trial. 

That counterweight may, moreover, result in less dis-
parity in the sentences of like offenders engaging in like
criminal conduct than under the pre-Booker mandatory
Guideline system. A system, such as that which came into
being after the Sentencing Reform Act, in which prosecu-
torial discretion functioned without external check,
oversight, or control could and, in the view of many,9 did
increase, rather than decrease, the frequency and degree
of disparity in sentences. 

By restoring balance in the exercise of discretion, lost
when the Guidelines were mandatory, Booker furthers the
basic goal of greater uniformity nationally in the sentences
received by similar offenders who engaged in similar
criminal conduct. While the prosecutor will continue to
play a significant role, particularly through plea bargain-

Some Thoughts on Sentencing Post-Booker

JAMES G.
CARR 

Chief Judge

United States

District Court for

the Northern

District of Ohio

Federal Sentencing Reporter, Vol. 17, No. 5, pp. 295–298, ISSN 1053-9867 electronic ISSN 1533-8363 
©2005 Vera Institute of Justice. All rights reserved. Please direct requests for permission to photocopy or reproduce article content

through the University of California Press’s Rights and Permissions website at www.ucpress.edu/journals/rights.htm

02.FSR.17.5_295-298.qxd  9/7/05  4:01 PM  Page 295



ing, Booker simply ensures that that role will not be
beyond oversight, as it was when the Guidelines were
mandatory.

Fourth, appellate review of sentences, the other major
reform (in addition to the Guidelines) introduced by the
Sentencing Reform Act, will continue to be of critical
importance in controlling the discretion of District Judges
and reducing disparity among District Judges in the Cir-
cuits. Although Booker in part10 displaced de novo appellate
review with review on the basis of reasonableness,11 devia-
tions from the norm continue to be subject to close
appellate scrutiny. 

In time, rulings by appellate courts will serve the func-
tion they have always served: namely, to develop on a
case-by-case basis a coherent body of law which, as to
many issues, is likely to be uniform across the Circuits.
Where it is not, the Supreme Court will have the final say.
This, in turn, will result in more channeled discretion at
the district court level and overall lessened disparity in
sentences. 

Fifth, in light of the continuing role of the appellate
courts, proponents of Booker’s abrogation should not be
allowed to rely uncritically or unfairly on random exam-
ples of district court sentences to support claims of
increasing disparity or the inability of federal judges to use
their restored discretion reasonably and lawfully.12 Like
claims about the untrustworthiness of civil jurors follow-
ing the McDonald’s “hot coffee” case, such examples are
not a valid basis for assessing how well the post-Booker
regime is or is not functioning. 

Most important, the more unreasonable a District
Judge’s sentence appears to be (and thus may be used to
support proposals to abrogate Booker), the more likely in
time is reversal on appeal. 

Sixth, rather than responding hastily, Congress should
wait for appellate review to address and, where appropri-
ate, reject departures and deviations from the Guidelines.
Our Constitution rests on a common-law foundation,
which takes its strength from judicial decisions formed
case-by-case over time. The most important of those deci-
sions, carrying the most precedential weight, are those
fashioned on review. 

To some extent, the Sentencing Guidelines have their
antecedent in the Code systems of continental jurispru-
dence. The Guidelines do not and could not displace our
common-law tradition; their implementation within that
system under Booker requires giving the appellate courts,
including the Supreme Court, time in which to fashion
the federal common law of sentencing. 

No fair or accurate assessment of the post-Booker expe-
rience is possible until appellate courts have issued enough
decisions to create a post-Booker sentencing jurisprudence.
To act legislatively before gaining that jurisprudence has
evolved through appellate review would be to disregard the
fundamental character of the legal system envisioned in
and established by our Constitution.
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Seventh, the term disparity should not be used as if all
disparity in sentences of like offenders for like offenses
and conduct could be eliminated completely. While avoid-
ance of disparity is an ideal, elimination of all unequal
treatment of like offenders, offenses, and conduct can
never be absolute. No two human decisions about the con-
sequences of like circumstances can ever be entirely
equivalent. This is especially so given the continuing influ-
ence of prosecutorial discretion on sentencing outcomes.

Any discussion of disparity must, in any event, ask not
whether disparity in sentencing exists, but whether appar-
ently disparate sentences are unwarranted. The
extremes—the ones that would not fit within a bell
curve—are the concern, not those reasonably close to the
middle, as that middle has been defined by the applicable
Guideline range.

Discussions of disparity should, moreover, keep in
mind the difficulty of ascertaining empirically how close
courts are coming to the goals of reducing differences in
sentences in like cases. Any such determination should, in
any event, be based only on those sentences that have
become final through either waiver of appeal or appellate
decision. As occurs in judging a diving competition, appel-
late courts can be expected to throw out aberrational high
and low sentences, moving the final “score” from either
extreme toward the middle. 

Eighth, some increase post-Booker in the number of
judicially initiated departures should be expected and
acceptable. Giving judges more discretion while retaining
and confirming the role of the Guidelines system was the
principal purpose and consequence of that decision. With
increased discretion will come some increased use of that
discretion. 

Ninth, when evaluating how properly District Judges
are exercising their increased discretion, there is a crucial
distinction between departures and deviations resulting
from motion by or otherwise at the urging of the govern-
ment and those that are solely judge-initiated. 

So far since Booker the rate of judicially initiated depar-
tures has been quite low: about one in eight post-Booker
departures has resulted from a unilateral judicial decision
to go outside the Guideline range.13

There is, moreover, another related and equally critical
factor that must be taken into account when evaluating
how well or properly judges exercise their discretion when
departing from the Guideline range: namely, the extent to
which judicially initiated departures are outside the appli-
cable range. There is a sizable difference between a 10 or
20 percent variance from a Guideline minimum or maxi-
mum and a variance of 50, 60, or 80 percent. 

The degree, therefore, as well as the number of judi-
cially initiated departures, matters. If most judicially
initiated departures (which presently represent a relatively
small portion of overall departures) stay within acceptable
limits, arguments against the post-Booker system should
be less persuasive. 
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Tenth, when assessing whether downward departures
and deviations from the Guidelines have been unwar-
ranted, attention should not be limited solely to the
number and degree of departures and deviations. It is also
important to a fair understanding of how well the post-
Booker regime is working to consider the frequency of
government appeals.14 Account should likewise be taken
of the rate of affirmance or reversal in such appeals.

To be sure, limited prosecutorial resources prevent
appeals of all sentences that the government considers
unsuitable. But that does not mean that the government
will not vigorously appeal those sentences that it views as
manifesting an unwarranted and unreasonable degree of
departure or deviation from the Guidelines. 

Thus, while the government’s decision not to appeal a
particular sentence will reflect a variety of considerations,
one of those considerations will likely be its acceptance in
the particular case of the court’s outside-the-Guideline
sentence and the rationale for that sentence. A decision
not to appeal can, accordingly, often be viewed as an indi-
cation that the government accepts the sentence as
reasonable and lawful.

Eleventh, consideration of whether to respond to or
repudiate Booker legislatively should compare the merits
of what we had pre-Booker and what we have after Booker. 

When the Guidelines were mandatory, prosecutorial
discretion and control over sentencing outcomes were
unregulated, unreviewable, and barely restricted. Those
circumstances were nascent in the Guidelines when
promulgated, confirmed and energized by Mistretta, inten-
sified by the increase in mandatory minimum sentences,
and entrenched through hundreds of thousands of plea
bargains between 1987 and January 22, 2005.

For now, in contrast, Booker has restored judicial dis-
cretion. Most importantly, that discretion is regulated,
reviewable, and restricted. 

Since Booker, we have balance and control. Before, we
had neither.

Twelfth, one of the most fundamental benefits of the
Sentencing Reform Act and the Guidelines remains fully
in place: namely, that the Guidelines compelled judges to
be more honest and open about their sentencing deci-
sions. The need to formulate our reasons for our results
makes us think about those results more deeply and thor-
oughly than was necessary before November 1, 1987. The
need to express those results for the defendant and public
to hear and appellate courts to review makes us more care-
ful and, in the end, more just.

Finally, a personal observation. For more than twenty-
five years (fifteen as a Magistrate Judge and eleven as a
District Judge), I have observed the workings and work of
the federal judiciary. In neither, and in nothing else that
judges have said or done, have I ever seen or heard a judge
being or desiring to be “soft on crime,” expressing indiffer-
ence to the pain and injuries suffered by the victims of
crime, or wishing to expose others to the risks of recidivism. 
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If one of my sentences, or that of another judge,
appears to manifest such desire, indifference, or wish, we
should be criticized and that decision should be reversed
on appeal. But that is no reason to assert that the judiciary
is not worthy of the trust of the public or unable day in
and day out, case-by-case, and defendant-by-defendant to
exercise reasonably and responsibly the discretion
restored to it by Booker. 
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