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1. Most active District Judges have known only the Guidelines regime. They and judges who took 
office before implementation of the Guidelines are accustomed to guideline sentencing. The pre-Mistretta antipathy toward guideline sentencing is a thing of the past.

2. Booker restored a substantial measure of discretion, but the Court’s opinion makes clear that 
judicial discretion is not (as it was before the Sentencing Reform Act) unfettered. The Guidelines 
will continue to play an important, and, in most instances, determinative role in sentencing.

3. Prosecutorial influence over sentences, greatly enhanced by mandatory Guidelines and 
mandatory minimum sentences, remains substantial after Booker. Plea bargains will continue to be 
the means of disposition of more than ninety percent of all charges. The government still retains 
sole authority to seek downward departures on the basis of substantial assistance. Booker thus 
leaves largely undisturbed the prosecutor’s ability to affect, and, in many instances, control, the 
ultimate sentence, particularly through charge and sentence bargaining.

4. Appellate review likewise continues to play a crucial role in fulfilling the objectives of the 
Sentencing Reform Act and ensuring that unwarranted disparity in sentencing does not occur. 
There was no appellate review before the Act; the Supreme Court’s opinion does not displace the 
role of appellate review in accomplishing the Act’s purposes.

5. To the extent that District Court sentences imposed since Booker may manifest apparent 
disparity or unreasonable departures or deviance from Guideline sentences, Congress should wait 
for appellate review to address such disparities, departures, or deviance. 

	A couple of sub-points re. disparity:

Elimination of disparate sentences (i.e., similar criminals committing similar crimes and 
engaging in similar conduct, but receiving different sentences) is the fundamental goal of 
the Sentencing Reform Act and its guideline system. While avoidance of disparity is an 
ideal, it can never be absolutely accomplished. No set of human decisions can ever be 
entirely equivalent. This is especially so given the impact of prosecutorial decisions on 
sentencing outcomes.

To the extent that disparities appear to be manifest, it is important to keep in mind the 
effect of prosecutorial decisions, especially in charging and plea bargaining, on sentences. 
The disparate considerations affecting prosecutorial decisions case-by-case and defendant-by-defendant very often will lead to like defendants being sentence in an unlike manner. 

Any discussion of disparity must, in any event, ask not whether disparity in sentencing 
exists, but whether apparently disparate sentences are unwarranted. The extremes - the 
ones that wouldn’t fit in a bell curve - are the concern, not those within reasonable 
closeness to the middle (as determined by the applicable guideline).

[As occurs in judging a diving competition, the appellate courts can be expected to 
throw out the aberrational high and low scores, moving the final “score” re. 
disparities, departures, and deviation toward the middle.] 

Random district court sentences should not be used, as was the McDonald’s hot coffee 
verdict re. jury trials, as examples of a system that is not working. Determining whether 
the post-Booker system can work and is working will take time.

6. When evaluating departures, etc. post-Booker, a distinction must be made between those made 
at the urging or on motion of the government (which represent, and have represented the great 
majority of departures) and those that are judge-driven, without a motion by the government. 
Judicially initiated departures occur in about one case in eight. Few of those appear so far to have 
gone significantly below or above the Guideline sentence.

7. Some increased level of judicially initiated departures should be expected and acceptable post-Booker. Giving judges more discretion while retaining the Guidelines system was the principal 
purpose and consequence of that decision. 

8. When trying to assess whether departures and deviations have been unwarranted, attention 
should be given not just to the number of departures and deviations, but as well, and perhaps 
more importantly, to the extent to which the government has appealed and the appellate courts 
have affirmed or reversed. While the decision not to appeal reflects a variety of considerations, 
one of those considerations may well be acceptance on the government’s part of the court’s 
outside-the-Guideline sentence and its rationale.

9. Ours is a Common Law, not a Code tradition and jurisprudence. It will take time for the 
common law of sentencing to evolve as district courts impose post-Booker sentences and the 
circuits decide sentencing appeals. No fair or accurate assessment of the post-Booker experience 
can be made until several dozen, if not several hundred appellate opinions have been issued. To 
act legislatively before gaining that experience would be to disregard the essentially common law 
character of the legal system envisioned and established by the founders in our Constitution.

10. Consideration of whether to respond to or repudiate Booker legislatively should compare the 
merits, from both a practical and policy standpoint, of the pre- and post-Booker systems. Now we 
have regenerated, regulated, reviewable, and, ultimately, restricted judicial discretion. This has 
supplanted a system in which unregulated, unreviewable, and barely restricted prosecutorial 
discretion became omnipotent, or nearly so. 

		Since Booker, we have balance and control. Before, we had neither.

11. No judge knows of a colleague who is “soft on crime.” The appellate process is designed to, 
and does correct errors, including errors in sentencing by District Judges. To contend that any 
individual judge is, or federal judges generally are indifferent to the goals of sentencing, including 
incapacitation and deterrence, or the consequences of crime on individual victims and society, is 
simply wrong.
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