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		“Curiouser and curiouser!” exclaimed Alice as she fell through the Booker22.	United States v. Booker, ___ U.S. ___, 125 S.Ct. 738 (2005).
 rabbit hole 
of federal sentencing.  Words do not mean what they seem, mandatory guidelines disappear like 
Cheshire cats, and appellate Mad Tea Parties discern “reasonableness” and even “advisory.”33.	And as to who gets to define these terms, Humpty Dumpty said it best:

“But 'glory' doesn't mean a 'nice knock-down argument,'” Alice 
objected.

“When I used a word,” Humpty Dumpty said, in rather a scornful 
tone, “it means just what I choose it to mean–neither more nor less.”

“The question is,” said Alice, “whether you can make words mean so 
many different things.”

“The question is,” said Humpty Dumpty, “which is to be 
master–that's all.”

Lewis Carroll, Alice's Adventures in Wonderland and Through the Looking Glass (126 Signet ed. 1960).  

Humpty Dumpty's advice to Alice concerning the power to define words is especially appropriate in 
the sentencing context, where the issue has been, in Blakely and Booker I, over what is a “maximum 
sentence” in a guideline system consistent with the Sixth Amendment and in Booker II, what is meant 
by congressional intent.  Of course, once Booker came down, all the king's horses and all the king's 
men could not put the old system back together again.  
		Over all the Queen of Hearts proclaims:
One Blakely44.	Blakely v. Washington, 542 U.S. 296 (2004). Constitution for the States
And a Booker one for the Feds,
If they don't understand it,
Off with their heads!55.	Alice's Adventures in Wonderland at 113.

But Alice sees something curiouser still – a jurisdictional hole, where the federal courts, Alice-like, 
peer through the looking-glass of Booker to fall back into Blakelyland.  Enter the Assimilative Crimes 
Act (ACA)66.	18 U.S.C. § 13.  Whoever within or upon any of the places now existing or hereafter reserved 
or acquired as provided in section 7 of this title, or on, above, or below any portion of the territorial 
sea of the United States not within the jurisdiction of any State, Commonwealth, territory, possession, 
or district is guilty of any act or omission which, although not made punishable by any enactment of 
Congress, would be punishable if committed or omitted within the jurisdiction of the State, Territory, 
Possession, or District in which such place is situated, by the laws thereof in force at the time of such 
act or omission, shall be guilty of a like offense and subject to a like punishment.  See generally Beth 
Farber and Susan Bauer, The Unique Challenges of Federal Enclave Jurisdiction, 13 Fed. Sent. Rep. 
90 (2000). and the Major Crimes Act.		
I.	State Crimes in Federal Jurisdiction: Following the White Rabbit
		Federal jurisdiction, like Alice, both grows and shrinks.  Federal jurisdiction can even 
grow too large for the federal statutes, and so it swallows up state law definitions of certain crimes.  
Because the federal criminal code is not exhaustive, Congress has provided for the federal use of state 
criminal law definitions of crimes that occur within federal jurisdiction but are not defined by federal 
law.  ACA states that a defendant within federal jurisdiction who is guilty of an offense that Congress 
has not enacted, but is a crime under state jurisdiction, “shall be guilty of a like offense and subject 
to a like punishment.”77.	18 U.S.C. § 13. 
		The ACA applies to Indian country under the Federal Enclaves Act88.	18 U.S.C. § 1152.

 and the Major Crimes Act99.	18 U.S.C. § 1153.  See generally William Canby, American Indian Law Fourth Edition (4th 
ed. 2004).  Jon M. Sands, Indian Crimes and Federal Courts, 11 Fed. Sent Rep. 153 (1998)..  The Major Crimes Act provides federal jurisdiction over Indians in Indian country who 
commit certain listed crimes, such as murder, assault, or sexual abuse.  These offenses are defined by 
federal statutes.1010.	See, e.g., 18 U.S.C. §§ 1111, 113, 2241.   Major Crimes Act offenses not defined and punished by federal law are to be 
defined and punished by the applicable state law.1111.	18 U.S.C. § 1153(b), United States v. Male Juvenile, 280 F.3d 1008 (9th Cir. 2002) (state 
definition of burglary used); United States v. Bear, 932 F.2d 1279 (9th Cir. 1990); United States v. 
Norquay, 905 F.2d 1157 (8th Cir. 1990).  Driving While Intoxicated and Burglary are the 
most common offenses assimilated into federal law.  The number of cases are noteworthy, especially 
in the jurisdictions that have Indian Reservations.1212.	Exact numbers are hard to come by.  They are not insignificant.  In 2003 there were 51 
burglary/breaking in entry convictions. U.S.S.C. 2003 Sourcebook of Federal Sentencing Statistics.  
This is .1% of all cases. There were close to 1700 “other” offenses.  Most of the burglaries and many 
of the “other” are ACA or Major Crimes Act.  This can be corroborated by looking at the race of the 
offender, where the category of “other” usually means Indian.  The race of offenders for over 40% 
of the burglary/breaking and entering are classified as “other”.  Id. at Table 4 .  This is supported by 
what we know from other offenses.  For example, manslaughter and sexual abuse are offenses that 
occur primarily on Indian Reservations and involve Indian defendants. Offenders convicted of  
manslaughter are 70.8% “other,” and offenders convicted of sexual abuse are 51.3% “other”.  In 
terms of use of the burglary guidelines, U.S.S.G. § 2B2.1, we can see that it was used as a “primary 
guideline” in 74 cases, and as “any guideline” in 83 cases.  Sentences are also telling.  The average 
burglary  sentence was approximately 24 months imprisonment.  The mean sentence was 24.7 months and the mediam was 24, with negligible upward and or downward departures.  Id. At Table 31.   
		Federal law looks to state law for a definition of “burglary” because  there is no federal 
definition of generic burglary, although certain special burglaries are defined.1313.	18 U.S.C. § 2115 (burglary of a post office); § 2116 (burglary of a sailing or steamship post 
office); 18 U.S.C. § 2118 (burglary involving controlled substances).    Under both ACA and 
the Major Crimes Act, the federal sentencing guidelines were used for punishment.  In fact in 1990 
Congress specifically amended 18 U.S.C. § 3553 to make guidelines applicable to offenses occurring 
under these laws.1414.	See Bear, 932 F.2d at 1282 note 1.  This application however has the notable proviso that state law sets minimum and 
maximum sentencing ranges.1515.	United States v. Young, 916 F.2d 147 (4th Cir. 1990); United States v. Marmolejo, 915 F.2d 
981 (5th Cir. 1990); United States v. Leake, 908 F.2d 550 (9th Cir. 1990); United States v. Norquay, 
905 F.2d 1157 (8th Cir. 1990); United States v. Garcia, 893 F.2d 250 (10th Cir. 1989); see also 
United States v. Harris, 27 F.3d 111 (4th Cir. 1994) (under the “like punishment” clause of section 
13, within the minimum and maximum terms federal court must also follow any specific mandatory 
restrictions on the sentence under state law).    The Ninth Circuit has made clear that state statutory minimum 
sentences, like a federal mandatory minimum, become the guideline sentence pursuant to § 5G1.1(b) 
even if the guideline range is lower.  In United States v. Kaneakua, the Ninth Circuit held that an 
ACA defendant, who faced a 24 to 30 month guideline range under the Federal Sentencing 
Guidelines, actually faced a 40-month minimum sentence under the state's recidivist law.  His 40 
month sentence was affirmed, with the court stressing that the Federal Sentencing Guidelines do not 
preempt the state sentencing statute under ACA.  Rather, state sentencing law is “assimilated” into 
federal law and applies in conjunction with the guidelines to offenses occurring on federal enclaves 
to ensure that such offenders receive “like punishment.”1616.	105 F.3d 463 (9th 1997).  Likewise, in United States v. Harris, the 
Fourth Circuit stressed that in addition to the minimum and maximum terms, the federal courts also 
must follow any mandatory restrictions on the sentence.1717.	27 F.3d 111 (4th Cir. 1994).
II.	Assimilated Crimes Pre-Blakely and Booker
		Before Blakely and Booker, state law set the maximum punishment for ACA offenses 
and undefined major crimes.  This maximum was the cap, under which the federal guidelines would 
apply.  Adjustments, and departures, up to the statutory maximum, were handled by the guideline 
system.  For example, burglary, set out in § 2B2.1, had enhancements if the burglary involved a 
residence, there was more than minimal planning, a graduated enhancement based on the amount of 
loss and what was taken (firearm or controlled substance), and whether the defendant was armed.1818.	U.S.S.G. § 2B2.1(a) et.seq.  
		The state jurisdictions, meanwhile, had sentencing enhancements that required special 
pleading.  For example, in Arizona, a residential burglary is a Class 3 felony, punishable by 3.75 years 
minimum, 5 years presumptive, or 10 years maximum.  Commercial burglary is a Class 4 felony, 
punishable by 2 years minimum, 4 years presumptive or 5 years maximum.  However, if a dangerous 
weapon is used, then the sentence is raised to a Class 2 felony, with higher ranges.  If an offense is 
deemed dangerous, there is another ratchet up.  In Arizona and other states, burglaries are also 
defined by whether they are of homes, stores, cars or yards (in descending order) with the type of 
burglary being an element.  This distinction was of minimal consequence where the maximum was 
considered the statutory maximum, and not a guideline range.  The federal guidelines took account 
of the enhancements in range adjustments.  The “like punishment” clause in ACA has been read to 
require similar although not identical punishment.1919.	United States v. Pierce, 75 F.3d 173 (4th Cir. 1996) (supervised release is like parole for ACA 
purposes); United States v. Englehorn, 122 F.3d 508 (8th Cir. 1997) (supervised release to follow 
state maximum sentence of one year); United States v. Burke, 113 F.3d 211 (11th Cir. 1997) 
(following Pierce); United States v. Reyes, 48 F.3d 435 (9th Cir. 1995) (supervised release is similar 
to state probation); United States v. Marmolejo, 915 F.2d 981 (5th Cir. 1990) (state parole is similar 
to supervised release).  In United States v. Gaskell, 134 F.3d 1039 (11th Cir. 1998), the Eleventh 
Circuit extended this reasoning to probation, affirming a five year federal term despite the state term 
being a one year maximum, as it permitted the federal court flexibility, and ACA allowed some 
departure from state law to preserve federal policies.  Of course, after Blakely and Booker, this is 
debatable.  
		An example may be useful.  A defendant is charged with burglary of a trading post on 
an Indian Reservation or in a National Park.  If the trading post has attached living quarters, it may 
be “a residence”.   The defendant had a (1) dangerous weapon during the burglary; (2) he committed 
the burglary with a juvenile accomplice; (3) the loss was more than $2,500; and (4) a firearm was taken.  All of these specific offense characteristics significantly increase the level.  It can be calculated 
as a level 27.2020.	U.S.S.G. § 2B2.1

		2B2.1(a)(1)		 17 if a residence	(12 if other than a residence)
		2B2.1(b)(1)		+2 minimal planning
		2B2.1(b)(2)(B)	+1 more than $2500
		2B2.1(b)(3)		+1 if firearm taken
		2B2.1(b)(4)		+2 if weapon was possessed
					===========
		3B1.1(c)		+2 for leadship
		3B1.4			+2 for use of a minor
				===========
				27  If the defendant has a criminal history of I, the sentencing range is 70 to 87 months, 
criminal history III is 87 to 108 months, and criminal history VI is 130 to 162 months.  Under some 
state criminal codes (e.g. Arizona), the presumptive sentence for a commercial burglary without 
enhancement for a weapon is 4 years, and the presumptive sentence for residential burglary without 
enhancement for a weapon is 5 years.  Thus, if the federal prosecutor wants to increase the state 
exposure to conform to the federal guideline enhancement, he would have to alleged and prove a state 
enhancement, such as “use of a dangerous weapon,” beyond a reasonable doubt.  This is because 
Blakely applies to these state enhancements.
III.	Assimilated Crimes Past – Blakely and Booker
		In Blakely, the United States Supreme Court defined the “statutory maximum” as the 
top of the guideline range without enhancements.  The Court based its holding on the Sixth 
Amendment right to jury findings and verdicts and proof beyond a reasonable doubt.  Blakely led to  
Booker I, which applied the Sixth Amendment to the federal sentencing guidelines.  Enhancements 
under the federal sentencing guidelines, if they were mandatory, would have to be proved beyond a 
reasonable doubt by a jury or court in a bench trial.  In Booker II, the Court, in a statutory 
construction sleight of hand, found the guidelines to be “advisory” since that would be more in tune 
with congressional intent.  Since the decision on January 19, 2005, the federal sentencing guidelines 
have been “advisory” and non-binding but with courts giving them great weight.  Blakely, however, 
still applies to state sentencing schemes.  
		As such, the Sixth Amendment requirements to allege and prove enhancements under 
state law beyond a reasonable doubt must also occur in federal court.  Blakely controls state guideline sentencing and it is assimilated into federal sentencing.  If not, then the offenses are punished by a 
statutory scheme without any enhancements.  To use the Arizona example of burglary, commercial 
burglary is punished, without any enhancements, by a statutory maximum of 5 years.  If the federal 
government, alleging burglary, wishes to have a higher sentence, it must specifically allege “use of 
a weapon.”  The statutory maximum would then rise to 15 years.  If the weapon is not alleged, the 
statutory maximum stays at five years.
		Justice Breyer, writing the majority opinion in Booker II, was confident he had kept 
the “reasonable doubt” Cheshire cat from appearing in the guideline world.  ACA, and the Major 
Crimes Act, indicate, though, that federal jurisdiction has “trap doors” to Blakely's requirements.  If, 
as we believe, state statutory maximums must apply, then a defendant can insist that the indictment 
allege enhancement facts such as required under the state.  For example, if a burglary occurs in the 
Grand Canyon National Park, and the burglary is of a residence, and a weapon was used, the federal 
prosecutors should make a presentation to the grand jury, and they must be proved beyond a 
reasonable doubt, if the prosecutor wishes to employ the maximum sentence for those offenses.  
Some state statutes have mandatory minimums and these would be applied in federal sentencing.  The 
fate of such mandatory minimums, although approved under McMillan v. Pennsylvania2121.	477 U.S. 79 (1986). and United 
States v. Harris2222.	536 U.S. 545 (2002)., can be challenged under both Blakely and Booker.
		The case of special federal jurisdiction differs from simply looking at the state 
guideline system to assess statutory maximum in the recidivist or prior conviction context.  In United 
States v. Murillo, the Ninth Circuit considered in an armed career criminal context, whether a state 
guideline sentence, with no allegations, constituted a maximum sentence under Blakely.2323.	___F.3d___, (9th Cir. 2005) (No. 04-30508).

  The Ninth 
Circuit held that the maximum sentence for recidivist purposes is the potential maximum sentence and not the maximum sentence that could have been imposed against a particular defendant for that crime 
in the state system.  The use of prior convictions for recidivist purposes differs, of course, from the 
use of the state criminal code to define, and punish, a specific crime of a specific defendant in federal 
court.
  		It could be that courts, in looking at the state statutes, take the state statutes literally, 
and only apply the statutory maximum without enhancements.  In sentencing within the statutory 
maximum, the court can use the guideline system, but the total sentence cannot go above the 
statutory maximum.  In most cases, the statutory maximum is high enough to more than account for 
a federal sentence within the range, using either the advisory guidelines or imposing a reasonable 
sentence.  But this is not always the case.  
		Acceptance of a state Blakely approach will put pressures on the federal court to 
adopt state substantive law in defining certain elements and actions.  State law will have to be 
consulted, and may be controlling.2424.	See, e.g., Johnson v. Yellow Cab Transit Co., 321 U.S. 383 (1944) (federal interpretation 
question); United States v. Hopp, 943 F. Supp. 1313 (D. Colo. 1996) (federal court not bound by 
state decision).  But see United States v. Smith, 965 F. Supp. 756 (E.D. Va. 1997) (federal courts 
must follow state substantial criminal caselaw).  Federal courts now will have to examine state caselaw to 
determine what constitutes a residence, or whether a commercial structure includes a vending 
machine.  On the part of the government, prosecutors facing an ACA/Major Crimes Act state issue 
should be expected to allege enhancement facts in the indictment itself.  In such a situation, the 
government will be bound by the discovery and evidence rules set out in the Federal Rules of Criminal 
Procedure, and constitutional rights, on state elements.
		For the defendant's part, he may wish to consent to judicial fact-finding of certain 
enhancement facts and not wish to take it to the jury.  Even if the defendant desires a jury decision, 
it may be prudent to seek bifurcation or severance of these allegations.  Jury instructions moreover 
present a special challenge when dealing with a highly calibrated statute, or special verdicts as to a 
sentencing feature, for example, whether a structure was a residence, or a dangerous weapon was used.  
		Prospect of the use of Blakelyization in federal court has been decried by the 
Department of Justice and some members of Congress as unworkable.  The requirement of using 
Blakely, and Blakely proof, in federal jurisdiction will be tested under ACA and the Major Crimes 
Act.  It is very likely to be a workable solution, allowing certain facts deemed important for 
sentencing considerations to be alleged in the indictment and proved at trial.  The federal prosecutors 
have adapted to Jones v. United States2525.	526 U.S. 527 (1999)., where the Court held that enhancements in the federal 
carjacking statute based on the harm to the victim were elements of the offense.  The same approach 
would apply to the relatively simple factors present in state offense statutes.   If nothing else, such 
an approach allows for defendants of such traditional local crimes as burglary to be treated the same 
as defendants in the state system in receiving “like punishment” under ACA.2626.	See, e.g., United States v. Martinez, 274 F.3d 897 (5th Cir. 2001) (ACA is deferential to state 
sentencing scheme for “like punishment” and court could not impose consecutive sentences).  A burglary of a 
convenience store on state land and a trading post on the reservation, it can be argued, can now be 
treated the same, and this was the intent of Congress under ACA.2727.	United States v. Sharprock, 355 U.S. 286 (1958) (affirming constitutionality and nothing that 
Congress retains power to exclude particular state law).  Indeed, one can read this intent 
surely as well as one can read the intent that the guidelines be advisory after the Booker decision.  
Conversely, not to Blakelyize a charge would be to run counter to the state scheme and its 
constitutional requirements.
		ACA and the Major Crimes Act can serve as the Carpenter and Walrus of the 
guidelines advisory oysters, taking the walk along the jurisdictional beach in order to talk of many 
things, cabbages and kings, and sentencing factors needing to be alleged and proved.  Such a walk 
should prove that alleging such factors is possible, and will not cause the federal system to collapse.  
Indeed, it can serve as a trial-run for an eventual procedural reform of the guidelines.2828.	See generally The Booker Aftershock, The Fed. Sent. Rep. 231 et seq. (2005) (symposium 
issue).
CONCLUSION
		Blakely can act like the Cheshire cat, disappearing before the Federal Sentencing Guidelines in Booker, but reappearing when state law is assimilated.  Congress intended to use such 
state laws, and the Court in Blakely, and reaffirmed in Booker, made it clear that sentencing guideline 
ranges were considered statutory maximums and any enhancement must be proved beyond a 
reasonable doubt.  This must continue when a federal statute directs courts to use state sentencing 
schemes, and “like punishment” for the state.  To the response that surely Congress did not mean 
that, and neither did the Court in Booker II, welcome to the Mad Hatter's Tea Party of sentencing:  
		“Then you should say what you mean,” the March Hare went on.

“I do,” Alice hastily replied; “at least–at least I mean what I 
say–that's the same thing, you know.”

“Not the same thing a bit!” said the Hatter.

		“Why, you might just as well say that 'I see what I eat' is the same 
thing as 'I eat what I see'!”2929.	Through the Looking Glass at 162-63.
		

