Jim Felman’s analysis and critique of the Booker fix provisions of H.R.1528

1. Elimination of all downward departures. The first thing that jumps out at me is that this bill would 
effectively eliminate all downward departures from the guidelines except for substantial assistance to the 
government or participation in an authorized "fast track" program. This is accomplished in Section 
12(a)(3) of the Bill by listing every possible ground for departure which has ever been discussed either in 
a guideline or in a judicial decision and prohibiting any consideration of them as grounds for downward 
departure.  Note that the list of prohibited departure grounds in this bill goes beyond the departure 
grounds prohibited by the guidelines, beyond the list of factors discouraged by the guidelines, and 
includes nearly every unmentioned or encouraged ground for departure. This is very similar to the initial 
version of the so-called Feeney amendment to the Protect Act which was widely criticized and ultimately 
narrowed to prohibit only departures in sex offense cases and "substantially reduce" the number of 
departures in all other cases. The Bill also authorizes the sentencing commission to promulgate additional 
prohibited factors to the extent a court devises a new ground not already prohibited by this list.

2. Elimination of rehabilitation as a purpose of sentencing. Section 12(a)(2)(C) of the bill would 
strike 18 U.S.C. Section 3553(a)(2)(D), which currently authorizes sentencing courts to consider 
traditional purposes of sentencing such as the need to provide the defendant with educational or 
vocational training. The Bill would not only eliminate rehabilitation as a factor the sentencing court must 
consider, it goes further to prohibit a court from such consideration by adding this factor to the list of 
prohibited factors. 

3. Procedural changes for downward departures.  The bill also makes it procedurally unwieldy to 
depart downward to the extent there would remain any legal authority to do so. A court wishing to 
depart would be required to state its specific reasons for doing so in a written notice to the parties, who 
would then have an opportunity to brief the issue. This aspect of the bill is not necessarily objectionable. 
The bills goes on, however, to require an evidentiary hearing on whether the proposed departure sentence 
would result in unwarranted disparity. Such hearings do not exist under current law and would raise a 
large number of significant legal issues that will need to be looked at carefully. The bill also requires a 
defendant to prove any factor which might justify a downward departure by clear and convincing 
evidence, whereas a fact supporting an upward departure may be found merely by a preponderance of the 
evidence. This raises a constitutional question in my view.

4. Elimination of safety valve. The bill essentially guts the existing safety valve provisions by limiting its 
availability to those who immediately cooperate and limiting its effect to a sentence within the guideline range.

5. The Bill is unconstitutional. This Bill would effectively convert the guidelines from advisory to 
mandatory by eliminating a court's ability to consider anything other than the guidelines in imposing a 
sentence. This is directly contrary to the Supreme Court's ruling in Booker, in which the guidelines' 
mechanism of judicial fact finding was saved from sixth amendment invalidity only by making the 
guideline range advisory rather than mandatory. At best, this constitutional issue will mire this law in 
litigation from day 1 and result in considerable uncertainty in a criminal justice system still recovering 
from the period of uncertainty between Blakely and Booker.
