

Federal Sentencing Reporter Call for Commentary


“Ours, of course, is not the last word: The ball now lies in Congress’ court. The 
National Legislature is equipped to devise and install, long-term, the sentencing 
system, compatible with the Constitution, that Congress judges best for the federal 
system of justice.”
				— Justice Breyer, writing for the Court in US v. Booker
 	



How should Congress and the U.S. Sentencing Commission respond to Booker? 

 	After the Supreme Court’s Booker decision in January, many commentators urged 
Congress to allow the advisory guideline system created by Booker to remain in place for a year “to 
give it a chance to work” and to allow sufficient time to evaluate its efficacy.  This suggested 
observation period is coming to a close, and the Federal Sentencing Reporter is soliciting short 
commentaries (under 2000 words) addressing what Congress and the U.S. Sentencing Commission 
should do now. 



	Lower court rulings and data from the U.S. Sentencing Commission have clarified the basic 
contours of federal sentencing after Booker (although many particulars are still opaque).  So far, 
Booker has not radically altered many central features of the federal sentencing system: guideline 
calculations based on judicial fact-finding, and within guideline sentencing outcomes, remain the 
norm.  Booker has given district judges more sentencing discretion and increased the number of 
sentences imposed below the guidelines; but, according to Commission statistics, the impact of 
greater judicial discretion has been spread unevenly across the country.  Moreover, anecdotal 
reports and published district court opinions reveal significant inter-judge differences in the 
resolution of various important post-Booker sentencing issues.
	Less than six months after the Booker decision, Attorney General Alberto Gonzales began 
advocating a legislative response to Booker in a number of high-profile speeches.  Gonzales 
asserted that, since Booker, there has been “an increased disparity in sentences, and a drift toward 
lesser sentences.”  He stated that he favors “the construction of a minimum guideline system.”   
Even before Gonzales’ advocacy of a “Booker fix,” a provision surfaced in a House Bill, Section 
12 of H.R. 1528, which proposed amendments to the Sentencing Reform Act that would forbid 
judicial consideration of nearly all potentially mitigating factors as a basis for sentencing below 
applicable guideline ranges.  Though not styled as a Booker fix and added to a bill that has stalled 
in the House, Section 12 indicated that at least some members of Congress disapproved of the 
increased sentencing discretion that Booker gave to federal judges. 
	In part as a response to Section 12 of H.R. 1528 and the Attorney General’s advocacy for a 
Booker fix, some federal judges and many public policy groups and academic commentators have 
spoken out in favor of the sentencing system created by Booker.  Nevertheless, anyone who 
formerly criticized the federal sentencing guidelines as unduly complex, harsh and rigid must 
confront the reality that Booker has only altered the rigidity, and not the complexity or overall 
harshness, of the modern federal sentencing system.  Indeed, there is some evidence that post-Booker federal sentencing may have actually grown more harsh: the latest U.S. Sentencing 
Commission data show that, even though more sentences are now imposed below the guideline 
ranges, average and median sentence lengths have actually risen after Booker.	
	Though the U.S. Sentencing Commission has been regularly releasing some post-Booker 
sentencing data, the Commission has not yet been an especially active participant in the on-going 
debate over the future of federal sentencing.  The Commission’s most recent statement of 
priorities, however, indicates a forthcoming report on the effects of Booker and plans to continue to “work with the congressional, executive, and judicial branches of the government and other 
interested parties on appropriate responses to United States v. Booker.”   
	In light of all these developments, and the reality that some lawmakers in Congress and 
officials in the Justice Department will continue to have concerns about the sentencing system 
created by Booker, the Federal Sentencing Reporter is soliciting short commentaries (of no more 
than 2000 words) addressing what Congress and the U.S. Sentencing Commission should do now.  
FSR is eager to hear from many persons representing a wide variety of perspectives.  
Commentaries might address questions such as:


    ●	What should be the focal points of the U.S. Sentencing Commission’s planned Booker 
report and its work with other branches in the wake of Booker?
    ●	How should Congress and the Commission assess the efficacy and justice of federal 
sentencing after Booker?
    ●	Should Congress and the Commission concentrate on small changes to improve the 
advisory system Booker has produced or should they seriously consider major structural 
overhaul of the federal sentencing system?

Thoughtful and well-written commentaries received by November 15 will be slated for publication  
in FSR’s December 2005 Issue; those received by January 9  will be slated to appear in FSR’s 
February 2006 Issue.	Commentary should be sent to Professor Douglas Berman via e-mail at 
.
