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On Septenber 18, 2003, the governnment served defendants
Darryl Green (“Green”) and Branden Mrris (“Mrris”) with a
Notice of Intent to Seek the Death Penalty (“Notice”). The
Notice indicates that, in the event that Mrris and Geen are
convicted of nurdering Terrell Gethers (“Cethers”), the
government will seek to justify their death sentences on the
basi s of a nunmber of aggravating factors pursuant to the Federal
Death Penalty Act (“FDPA"), 18 U. S.C. § 3591 et seq. Anong these
factors are allegations of prior crinmes that were not charged in
the instant indictnment and, indeed, have never been adjudi cated
in any setting. The allegations are that:

1) Morris nmurdered Shel by Caddell (“Caddell”) prior to the

of fense agai nst Gethers;!?

! The arson-murder of Caddell apparently will be the governnent's basis
for arguing that Morris is nore deserving of the death penalty than others who
conmit a gang-related nurder (what the government all eges the shooting of
Cethers to be):



2) Green attenpted to nurder Ant hony Vaughan (*Vaughan”);
3) Green al so urged Edward Washi ngton (“Washington”) to
attenpt to nurder Richard G een.?

In their Mdtions to Strike [docket entries ## 184, 194],

def endants nove, inter alia, that these aggravating factors be

struck fromthe Notice, because they were never presented to the

grand jury.?3

[ T] he defendant offers nothing to identify other
"simlarly situated individuals' . . . who have,
within a period of |ess than two days, murdered one

i nnocent citizen [Gethers] while firing a gun
indiscrimnately into a crowd of thousands and

nur der ed anot her innocent citizen [Caddell] who was a
par apl egi ¢ by burni ng down an apartnent buil di ng.

Govt's Consolidated Resp. to Defs.' Pretrial Mt. Re. FDPA at 14 [docket entry
# 196].

2 Al references in this opinionto “Geen” are to Darryl Geen
Richard Geen is referred to by his full name.

5 1n his Anmended Motion to Strike [docket entry # 194], Mrris argues
that his Fifth Amendnment rights have been violated and that this Court should
strike the entire Notice (or at |east those elenments of the Notice not alleged
in the Indictnent), not only because the Superseding Indictrment fails to
al l ege the non-statutory aggravating factors listed in the Notice (the subject
of the instant decision), but also because: 1) the Superseding |ndictnent
fails to allege the existence of any aggravating factor which the grand jury
found to be sufficient to justify a sentence of death, a legally essentia
el ement for inposition of the death penalty; and 2) the governnent failed to
informthe grand jury that the Indictnment authorized the government to seek a
sentence of death, or that the grand jury was required to find an aggravati ng
factor sufficient to warrant the sentence. These additional clains are
resol ved briefly below. See infra note 27.

In his Mdtion to Strike [docket entry # 184], Green argues that this
Court shoul d declare the FDPA unconstitutional, strike the Notice of Specia
Fi ndings fromthe Superseding Indictnent, strike the Notice of Intent to Seek
the Death Penalty, and/or strike the statutory and non-statutory factors from
this case because: 1) the federal death penalty schene is arbitrary and
capricious; 2) it is racially biased; 3) it creates a substantial risk that
i nnocent persons will be executed; 4) it has been rendered invalid by Ring v.
Arizona, 536 U S. 584 (2002), and United States v. Fell, 217 F. Supp. 2d 469
(D. Vt. 2002); 5) it does not allow for the use of non-statutory aggravating
factors; 6) the use of certain statutory and non-statutory aggravating factors
in this case is inmproper; 7) there has been inproper del egation of non-
statutory aggravating factors; 8) a weighing statute may not all ow use of non-
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| GRANT defendants’ notions in part,* ordering that the
al l egations of prior unadjudicated crines be STRUCK fromthe

Notice. M ruling is based on recent Suprene Court case |aw on

sentencing, from Apprendi v. New Jersey, 530 U S. 466 (2000), to

Bl akely v. Washington, 124 S. C. 2531 (2004), and on the uni que

nature of allegations of prior unadjudicated crimes. | do not
suggest that unadjudicated crinmes can never be weighed by a
sentencing jury. Rather, | hold that they nust be presented to a
grand jury first.

One caveat at the outset: Defendants Green and Morris may
decide to waive their right to have the unadjudicated crines
charged in an indictnment. First, the requirenent that the
gover nnment present these accusations before a grand jury may
delay their trials (now scheduled to begin in early Septenber

2005).° Second, defendants could decide that this Court’s

statutory aggravating factors wi thout proportionality review, 9) the schene
| acks meani ngful appellate review, and 10) the death penalty is cruel and
unusual puni shrrent .

4 Morris’ Motion to Strike [docket entry # 194] is GRANTED i n part and
DENIED in part. See infra note 27. Geen’'s Mition to Strike [docket entry #
184] is GRANTED in part as to renedy, but will be fully addressed on its
claims in a subsequent opinion, along with Morris’ Mttion to D smss al
counts of his Indictnent [docket entry # 171], which is based on the same
argument s.

In a prior decision, issued Novenmber 12, 2004 [docket entry # 235],
deni ed defendants’ notions to dism ss on collateral estoppel and commrerce
cl ause grounds.

5> This assunes that there will be no further severance orders and that
the Court will proceed in the sequence specified by the March 16, 2005,
scheduling order (i.e. Green and Jonathan Hart trial, followed by Mrris and
Washington trial) [docket entry # 315]. The parties should be on notice that,
for a variety of reasons, the Court may order that the trials of the non-
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prelimnary review of the evidence for relevance, reliability,
and prejudicial effect before the penalty phase will suffice to
protect their rights under the circunstances (even though such
review is surely not equivalent to grand jury screening).?®
Third, the issue nay becone noot if the liability juries do not
convict the defendants of Gethers’ nurder.

Def endants nust notify the Court of their decision regarding
wai ver by June 9, 2005.

l. | NTRODUCT| ON

The FDPA is conplex. At the outset, during a liability
proceedi ng, a defendant nust be found guilty beyond a reasonable
doubt of a crine for which a death sentence can be inposed. See
18 U.S.C. § 3591(a). Here, under Count Sixteen of the
Supersedi ng I ndictnment [docket entry # 92], Geen and Mrris are
charged with such a crine -- the nmurder of Gethers in aid of
racketeering pursuant to 18 U.S.C. § 1959(a)(1).

Once liability for nmurder has been established, the FDPA

requires that a jury make three factual determ nations during a

deat h-el i gi bl e def endants take place before that of the renmining defendants.

6 See United States v. Glbert, 120 F. Supp. 2d 147, 150 (D. Mass. 2000)
(quoting Gregg v. Georgia, 428 U.S. 153, 192 (1976)) (an aggravating factor
much be “particularly relevant to the sentencing decision”); id. at 151
(“heightened reliability is crucial in capital sentencing hearings because of
t he uni quely grave consequences of a death verdict”); Ford v. Wiinwight, 477
U S. 399, 411 (1986) (“In capital proceedings generally, [the Suprene] Court
has denmanded that factfinding procedures aspire to a hei ghtened standard of
reliability.”); 18 U S.C. § 3593(c) (“At the sentencing hearing, .

i nformati on may be excluded if its probative value is outweighed by the danger
of creating unfair prejudice, confusing the issues, or msleading the jury.”).
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second proceeding -- the penalty phase of a defendant’s trial.’

See 3 Charles Alan Wight & Arthur R MIler, Federal Practice

and Procedure: Federal Rules of Crimnal Procedure 8 528.1 (3d

ed. 2004).
First, the penalty jury nust find, unaninously and beyond a
reasonabl e doubt, that the defendant had the requisite intent to

commit the charged offense, as set forth in 8§ 3591(a)(2)(A)-(D) .8

" The strictures of the FDPA call for a penalty phase proceedi ng that
is, for all intents and purposes, a separate trial at which both sides may
call wtnesses and present infornmation:

At the sentencing hearing . . . [t]he defendant may present
any information relevant to a mtigating factor. The
government may present any information relevant to an
aggravating factor . . . . Information is adnmi ssible

[unl ess] its probative value is outweighed by the danger of
creating unfair prejudice, confusing the issues, or
msleading the jury . . . . The governnent shall open the
argurment. The defendant shall be permitted to reply.

The burden of establishing the existence of any aggravating
factor is on the government, and is not satisfied unless the
exi stence of such a factor is established beyond a
reasonabl e doubt .

18 U.S.C. § 3593(c).

8 To meet this intent requirenment, the jury nust find that the
def endant :

(A) intentionally killed the victim

(B) intentionally inflicted serious bodily injury that
resulted in the death of the victim

(O intentionally participated in an act, contenplating that
the life of a person would be taken or intending that |etha
force woul d be used in connection with a person, other than
one of the participants in the offense, and the victimdied
as a result of the act; or

(D) intentionally and specifically engaged in an act of

vi ol ence, knowing that the act created a grave risk of death
to a person, other than one of the participants in the

of fense, such that participation in the act constituted a
reckl ess disregard for human life and the victimdied as a
direct result of the act



Second, the jury nust find (again, unaninously and beyond a
reasonabl e doubt) that at | east one of the statutory aggravati ng
factors set forth in 8 3592(c)(1) through (16) also exists.® See
18 U S.C. §8 3593(c). Once satisfied, these steps render the

def endant eligible for a sentence of death.?'

The actual inposition of death depends on the third step in
the process. During the third and final step, the sentencing
jury functions as no other jury. It not only hears factual
allegations, as juries typically do, but it also weighs certain
puni shment factors, as judges typically do, to determ ne the
defendant’s sentence. Significantly, at this stage, the
government may present both aggravating factors expressly |isted
in the statute (“statutory aggravating factors”) and any ot her
non-statutory factors that qualify as aggravators for the jury to

wei gh against any mtigating factors presented by the

18 U.S.C. § 3591(a)(2)(A)-(D).

® Under the FDPA, the aggravating factors for homicide are: (1) death
during conm ssion of another crine; (2) previous conviction of violent felony
involving firearm (3) previous conviction of offense for which a sentence of
death or life inprisonnent was authorized; (4) previous conviction of other
serious offenses; (5) grave risk of death to additional persons; (6) heinous,
cruel, or depraved manner of commtting offense; (7) procurenent of offense by
payment; (8) pecuniary gain; (9) substantial planning and preneditation; (10)
conviction for two felony drug offenses; (11) vulnerability of victim (12)
conviction for serious federal drug offenses; (13) continuing crinina
enterprise involving drug sales to mnors; (14) offense comrtted agai nst high
public officials; (15) prior conviction of sexual assault or child
nol estation; (16) nultiple killings or attenpted killings. See 18 U . S.C. §
3592(c)(1)-(16).

10 Both the intent factors and the one statutory aggravating factor
(knowi ngly creating a grave risk of death to one or nore persons in addition
to Gethers) alleged against Green and Morris were listed in the Superseding
I ndi ctment, and therefore screened by the grand jury.
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def endant.!* See 18 U.S.C. 8§ 3593(c). The jury is then charged
wi th determ ni ng whet her the aggravating factor(s) found to exi st
“sufficiently outweigh [or outweighs] all the mtigating factor
or factors found to exist to justify a sentence of death, or, in
t he absence of a mtigating factor, whether the aggravating
factor or factors alone are sufficient to justify a sentence of
death.” 18 U. S.C. § 3593(e).

The statutory aggravators listed in 8 3592(c)(1) through
(16) include factors related to the nature of the offense of
conviction, such as “grave risk of death to additional persons”
or “vulnerability of victim” as well as factors involving prior
convictions of crinme, such as “two felony drug offenses” or
“sexual assault or child nolestation.” § 3592(c)(5), (11), (10),
(15). The governnment nmaintains that these factors nust be
presented to a grand jury, while non-statutory aggravating
factors need only be featured in a notice of intent.

While the lack of a grand jury presentnent may not raise
concerns with nost non-statutory aggravating factors, the instant
case is different. The non-statutory aggravating factors that
t he governnent will ask the sentencing jury to weigh in

determ ning whether to inpose the death penalty include

1118 U.S.C. § 3592(c) provides, “the jury . . . may consider whether
any other [unenunerated] aggravating factor for which notice has been given
exists.” In addition, 18 U S.C. § 3593(d) states that the jury “shall return

special findings identifying any aggravating factor or factors set forth in
section 3592 found to exist and any other aggravating factor for which notice
has been provi ded under subsection (a) found to exist” (enphasis added).
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accusations of prior crinmes, unrelated to the case at bar and
never adjudicated in any other forum They are uniquely
prejudicial and, in our Constitution, uniquely privileged. Wile
the Constitution grants to every citizen the right not to be
"held to answer for a capital, or otherw se infanous crine,
unl ess on a presentnent or indictnment of a Gand Jury . . . ,"
U.S. Const. anend. V, no grand jury has ever returned an
indictrment linking Morris to Caddell's death, or Geen to the

al l egations of attenpted nurder and ai ding and abetting.

| ndeed, the governnment’s position is ironic. The statutory
aggravating factors are either those already linked with the
charged offense (and, therefore, generally revi ewed when the
grand jury reviews the indictnent), or they involve convictions,
obvi ously adjudicated in another forum And yet, the governnent
agrees that the statutory aggravators nust be included in the
i ndi ctment, while unrel ated, uncharged and unadj udi cat ed
accusations of prior crimes can go directly to the sentencing
jury, with only a judge as gat ekeeper.

The governnent’s rationale is that only the statutory
aggravators nust be presented to the grand jury because these are
the factors “that render a defendant eligible for the death
penalty.” Govt’s Resp. to Mot. to Strike Notice of Intent at 3-4

(enphasi s added) [docket entry # 182]. As described above, the



sentencing jury nust find at |east one statutory aggravati ng
factor before a defendant is deened death-eligible.

Def endants di sagree with the government’s position.! They
contend that the |andscape for evaluating its claimhas changed

with the recent trilogy of cases, Apprendi v. New Jersey, 530

U S. 466 (2000); Ring v. Arizona, 536 U S. 584 (2002); and

Bl akely v. Washington, 124 S. C. 2531 (2004).%* By focusing on

death-eligibility, rather than on the totality of factors that
bear on the actual inposition of the death penalty, the
government overl ooks the significance — indeed, the essence --
of these cases.

Toget her, Apprendi, Ring, and Bl akely abandoned the Court’s

previ ous focus on the procedural protections required when a

12 | ndeed, defendants inply that the governnent cannot present
aggravating factors to a grand jury at all because they are not elenents of an
of fense defined by Congress. They argue as follows: 1) under Ring v. Arizona,
536 U. S. 584 (2002), which held that aggravating factors operate as el enents
of a greater offense, all of the elenments of federal capital nurder nust be
al l eged by indictnent; 2) however, there is currently no crinme of federa
capital nmurder; and 3) it is for Congress, not for the courts, to define the
el enents of a new offense. See Br. in Supp. of Mdxris’'s Mdt. Re. the Capita
Nature of this Prosecution at 77 [docket entry # 172] (adopted in G een's Mem
in Support of Mdt. to Strike at n.2 [docket entry # 185]). | refrain from
declaring the FDPA unconstitutional on this basis. The Blakely Court departed
fromR ng' s | anguage regardi ng of fense el enments, opting for a nore fluid
process by which courts are to ensure that all facts legally essential to
puni shment -- whether formally elenments of an offense or not — are revi ewed
by grand and petit juries. See infra Part II.A 1.a. Mboreover, defendants’
traditional construct has no place in the context of the FDPA, whose uni que
framework invites grand jury screening of factors that go before a sentencing
jury; a process with no analog in criminal |aw.

As indicated above, this issue will be addressed in greater detai
al ongsi de ot her unresol ved argunments in a subsequent opinion.

13 Defendants do not invoke United States v. Booker, 125 S. C. 738
(2005), because their notions were filed before that decision was issued.
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def endant is exposed to punishnment above the statutory nmaxi mum
They enphasi zed the protections that nust be accorded nore
generally to facts, including those factors traditionally
characterized as sentencing factors, that are essential to

puni shment because they increase a defendant’s puni shnent even
within a statutory sentencing range. Plainly, prior
unadj udi cated crinmes that the governnent offers to justify the

i mposition of the ultimate punishnent fit within this category of
essential factors.

Al t hough defendants urge the Court to treat all non-
statutory aggravating factors alike and require that everything
be screened, nmy ruling is a narrow one, limted to prior
unadj udi cated crinmes. The other non-statutory factors here (Ilack
of renorse and victiminpact), like certain of the |isted
statutory aggravators, are factors tied to the charged of fense.
They do not raise the same constitutional concerns as prior
unadj udi cat ed accusations of crinme apparently unrelated to the
of fense and uni quely prejudicial.

Accordingly, | find that these unadjudicated prior crines

must be STRUCK fromthe Notice of Intent to Seek the Death

4 Among the non-statutory aggravating factors all eged against the
defendants in the Notice, two are factors relating to the offense: 1) Geen is
accused of lack of renorse for killing Terrell Gethers; and 2) both defendants
are accused of causing injury, harm and loss to the victimand the victinis
famly (“victiminpact”). This opinion does not strike renorse or victim
i npact fromthe Noti ce.
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Penalty and EXCLUDED fromthe penalty phase proceedi ngs of
Green’s and Morris’ capital trials.

1. LEGAL ANALYSI S

A. Non- St at ut ory Agdravati ng Factors Should Be Charged in
an | ndictnment under Apprendi, R ng and Bl akely

The FDPA expressly requires the governnent to submt al
aggravating factors to the unani nous review of a petit jury, but
it does not oblige the governnent to have a grand jury include
those factors in an indictment.?® See 18 U.S.C. 8§ 3593(b), (e).
The statute only directs that the aggravating factors appear in a
notice of intent to seek the death penalty, filed by the

government before trial. See 18 U.S.C. § 3593(a).

Recent Suprene Court decisions -- notably Apprendi, Ring,
and Bl akely -- cast constitutional doubt on the nere provision of
notice as an adequate alternative to grand jury screening. In

Apprendi, the Suprene Court held that the Sixth Amendnent
requires that any fact increasing a penalty for a crine beyond
the prescribed statutory maxi mum nust be submtted to a jury and
proved beyond a reasonabl e doubt.

Bl akely went further, holding that “*an accusati on which
| acks any particular fact which the | aw nakes essential to the

puni shment is . . . no accusation within the requirenments of the

15 As for the unani mous review requirenent, the statute nmakes an
exception when a defendant noves for a court proceeding instead of a jury
hearing and the governnent provides its approval.
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common law, and it is no accusation in reason. Bl akely, 124 S.
Ct. at 2536 (enphasis added) (quoting 1 J. Bishop, Cimnal
Procedure 8 87 (2d ed. 1872)). Accordingly, the Suprene Court
read Apprendi as giving “every defendant . . . the right to
insist that the prosecutor prove to a jury all facts legally
essential to the punishnent.” 1d. at 2543.

In Ring, the Suprenme Court applied Apprendi to the death
penalty and, in effect, to a sentencing jury context. It held
that an aggravating factor under Arizona' s death penalty statute
must be proven to a jury beyond a reasonabl e doubt before it can
be used by a judge to inpose the death penalty. The decision’s
rational e readily extends beyond factors that make a def endant
death-eligible, enbracing all aggravating factors that nmay be
wei ghed by a capital jury in its final sentencing decision.

Significantly, none of these cases distingui shes between the
Si xt h Amendnent petit jury requirenent, and the Fifth Amendnent

I ndi ct ment C ause, suggesting instead that they are both

conponents of a two-tiered process of procedural protections.?®

16 Because Blakely dealt with a state court sentencing schene, the
I ndi ctment Cl ause was not directly inplicated. The Suprenme Court in Harris v.
United States, 536 U S. 545, 563 (2002), issued on the sane day as Ring,
interpreted Apprendi to hold that both the grand and petit juries must review
all facts to which the legislature has attached the maxi mum puni shnent: “A
crime was not alleged, and a crimnal prosecution not conplete, unless the
i ndictrment and the jury verdict included all the facts to which the

| egi sl ature had attached the maxi mum puni shrent.” Accordingly, circuit courts
have incorporated an indictnment requirenent into the framework of the FDPA.
See infra Part 11.B. For exanple, in United States v. Robinson, 367 F.3d 278

(5th Cr. 2004), the Fifth Crcuit invoked Jones v. United States, 526 U.S.
227 (1999); Apprendi v. New Jersey, 530 U. S. 466 (2000); and United States v.
Cotton, 535 U. S. 625 (2002), to find that Ring’'s Sixth Arendnment hol di ng
“applies with equal force in the context of a Fifth Anendnment I ndi ctnent
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Facts “essential” to punishnent nmust therefore be screened by a
grand jury prior to their submnm ssion before a petit jury.
Accordingly, an aggravating factor (even non-statutory) nust be
found by a grand jury before it can be used by the governnment to
justify a death sentence.

1. Bl akely Applied to the FDPA

a. Non- St atutory Aggravating Factors Are
“Legally Essential” to Puni shnent

Wil e the neaning of “legally essential” (to punishnment) is
clear inrelation to the facts of Blakely, it is nore anbi guous

in the context of the FDPA Under the franmework in Blakely, much

like in Apprendi, one aggravating factor -- if found by the
deci sion-maker -- led linearly to a higher sentence and was
therefore “legally essential” (i.e., if the fact-finder found x

intent or y drug quantity, the finding led to z sentence).! By

Cl ause chal l enge, even though the Supreme Court has yet to hold as nuch in a
capital case.” Robinson, 367 F.3d at 284.

Al so, in her Blakely dissent, Justice O Connor said as nuch. She
predicted the majority’s holding to nean that “facts that historically have
been taken into account by sentencing judges . . . nust now be charged in an
i ndictment and subnmitted to a jury.” Blakely, 124 S. C. at 2546 (O Connor
J., dissenting). Thus, the remainder of this opinion assunes Apprendi and its
progeny to apply equally to the Fifth and Si xth Anendnents.

17 Charged in Washington state court, Blakely pled guilty to second-
degree ki dnapping. Although the statutory nmaxi mum for second-degree
ki dnappi ng i n Washi ngton was ten years, Washington's Sentencing Reform Act
establ i shed a "standard range" of 49 to 53 nonths for the facts admtted in
Bl akel y's plea alone. Under the Act, a judge could inpose a sentence above
the standard range only if s/he found “*'substantial and conpelling reasons
justifying an exceptional sentence.’" Blakely, 124 S. C. at 2535 (quoting
Wash. Rev. Code 8 9.94A 120(2)). The Act listed aggravating factors, deened
illustrative rather than exhaustive, that justified such departure. See id.
(citing Wash. Rev. Code § 9.94A.390). Having found that Blakely acted with
deliberate cruelty — a statutorily enunmerated ground for departing fromthe
standard range -- the judge inposed a 90-nobnth sentence.
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i nference, since the FDPA makes puni shnment contingent on a
bal anci ng process, all of the factors to be wei ghed by the

deci si on- maker should constitute what is “legally essential” to a

def endant’s puni shnent.*® As Apprendi instructed, “. . . the
relevant inquiry is one not of form but of effect — does the

required finding expose the defendant to a greater puni shnment

than that authorized by the jury's guilty verdict?"' Apprendi,

Revi ewi ng Bl akel y's sentence, the Suprene Court applied Apprendi,
hol ding that the judge's findings were "legally essential to the punishnment,"
and that therefore the defendant was entitled to have a jury deterni ne those
facts beyond a reasonabl e doubt under the Sixth Armendnent. Although the
judge's findings only noved Bl akel y's puni shnent within the statutory range,
t hey were nonet hel ess "essential" because the judge could not have sentenced
Bl akel y beyond 53 nmonths "solely on the basis of the facts reflected in the
jury verdict or adnmitted by the defendant." Blakely 124 S. C. at 2537
(citing Ring, 536 U S. at 602).

8 Nonet hel ess, the governnent argues that Blakely does not apply to the
FDPA because the FDPA schene is no different than the state schenme uphel d by
the Suprenme Court in Wllians v. New York, 337 U S. 241 (1949), and
di stinguished in Blakely on the theory that it did not “involve[] a sentence
greater than what state |aw authorized on the basis of the verdict alone.”
Bl akely, 124 S. C. at 2538. However, WIllians and the case at bar are
readi ly distinguishable. In WIlIlianms, under New York law, nmurder in the first
degree was puni shabl e by death, though the jury could recormend a life
sentence, which the judge did not have to accept. Thus, a first-degree nurder
verdict authorized a judge to find a sentence of life or death on the basis of
any finding of fact (including prior bad act), or for no reason at all

As described supra, the FDPA does not anount to the indeterm nate
sentenci ng structure exam ned under WIllianms, for the possibility of a death
sentence does not attach automatically to a nmurder verdict alone -- a jury
must bal ance particular factors to determine punishment. |In addition, Ring's
hol ding easily extends to the FDPA framework. See infra Part I1.A 1.hb.

Furthernore, the FDPA was designed in a context very different fromthe
crimnal code in Wllians -- at a tinme when discretionary, individualized
sentenci ng had becone a thing of the past with the advent of the Federa
Sentencing Guidelines. |Indeed, the FDPA is notably | ess open-ended than the
schenme at issue in Wllians.

19 Qut of context, Apprendi’s |anguage arguably indicates that charging
one statutory aggravating factor easily passes nuster, because a defendant
puni shed according to additional uncharged factors as well is not technically
exposed to a puni shment greater than that reflected in the indictnent.
But, as explained infra, Apprendi is based on a sentencing schene in which the
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530 U.S. at 494. Under the unique FDPA schenme, the non-statutory
aggravators at issue are anong a set of factors that together
expose Green and Morris to a greater punishnent than that
authorized by the jury' s guilty verdict al one.

The governnent argues that non-statutory factors are not
"essential" to the punishnent of death because the jury nmay
sentence a defendant to death once the governnent has satisfied
the first two threshold burdens for establishing death-
eligibility. This argunent has been adopted by numerous courts

interpreting Apprendi prior to Blakely. See infra Parts

I1.A 1.b., Il.B. It assunes that, since non-statutory
aggravating factors al one cannot raise the statutory nmaxi mum
penalty, they are nerely sentencing factors, which, unlike
el enents of the offense, do not have to be charged in an
indictment or tried before a jury.

Today, such an argunent ignores the nature of the FDPA, as

wel | as subsequent case law. Prior to Apprendi, R ng, and

Bl akely, and in the non-capital arena, one could say the
followng with confidence: Elenents of an offense had to be

screened by a grand jury before presentation to a petit jury. |If

finding of one additional factor linearly leads to a higher statutory naxi num
In contrast, under the FDPA, while one statutory aggravating factor nakes a
defendant eligible for the death penalty, it is the balancing of a nunmber of
statutory, non-statutory, and nitigating factors that may “expose” a defendant
to the death penalty. Thus, to say that it is enough to charge and to try one
statutory aggravating factor, because this is all that is required to expose a
def endant to a nmaxi mum puni shment of death, is to ignore the nature of the
FDPA, as well as the subsequent holding in Blakely.
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the grand jury found probable cause to believe that the el enents
were present, the petit jury was obliged to decide guilt or

i nnocence. And, if the defendant was convicted, the judge would
sentence him There were — or appeared to be — clear

di fferences between offense facts (that went before grand and
petit juries) and sentencing factors (that went before judges).

See Judge Nancy Gertner, G rcunventing Juries, Undermnining

Justice: Lessons fromCrimnal Trials and Sentencing, 32 Suffolk

U L. Rev. 419, 429-32 (1999).

But a death penalty case is not anenable to such a
construct. The FDPA nmakes the death penalty jury a sentencing
jury, not only conducting fact-finding, as any jury does, but
al so wei ghing aggravating and mtigating facts for the purpose of
determ ni ng puni shnment, as judges typically do. The penalty
jury’s unique role nuddies the distinction between offense facts,
traditionally screened by grand juries, and sentencing facts,
which traditionally went unscreened.

The trilogy of Apprendi, Ring, and Blakely further confl ates

the line between sentencing facts and of fense facts. Blakely
explicitly rejected nmethodical distinctions between fornal

of fense el enments and sentencing factors, holding that all facts
“essential” to punishnent nust be treated to the formalities of
grand jury presentnment and a jury trial. The Suprenme Court

specifically deened it an “absurd result” that “the jury need
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only find whatever facts the | egislature chooses to | abel
el ements of the crine, and that those it |abels sentencing
factors -— no matter how nmuch they may increase the puni shnent --

may be found by the judge.” Blakely, 124 S. . at 2539. Even

t he governnent agrees that certain “sentencing facts” — here the
listed statutory aggravating factor — mnust be screened by a
grand jury.

Mor eover, once a defendant is deened death-eligible, the
FDPA requires that the penalty jury inpose the death penalty only
if the aggravating factors “sufficiently outweigh” the mtigating
factor or factors. 18 U . S.C. § 3593(e). This burden is not
optional. Even if the defendant presents no mtigating factors,
to return a sentence of death after the first two death-
eligibility burdens have been net, the jury nmust find that the
aggravating factors “alone are sufficient to justify a sentence
of death.” [d. Because we will never know exactly how each
factor influences the jurors’ ultimte punishnment determ nation,
logic dictates that all aggravating factors -- together -- be
considered legally essential to the punishnment. |ndeed, the
governnent's argunment that non-statutory factors are not
essential is disingenuous; if the governnent does not require
addi ti onal evidence to convince the jury to vote for death, why

is it invoking non-statutory factors at all?

-17-



Accordi ngly, any aggravating factor is “legally essential to
puni shment” because, while not linearly triggering a higher
sentence within the statutory maxi num as Federal Sentencing
GQuidelines factors do, it may effectively tip the scale fromlife
to death in conmbination with the other factors at play.

b. Appl ving Bl akely to the FDPA |s Consi st ent
with the Qutcone in Ring

The Suprenme Court in Ring held that an aggravating factor
under Arizona’'s death penalty statute nust be proven to a jury
beyond a reasonabl e doubt. On renmand, the Arizona Suprene Court
interpreted Ring to require that not just one, but al
aggravating factors urged by the government be heard by a jury.
The sane rationale should require that a grand jury find nore
than the one statutory aggravating factor necessary for death-
eligibility.

Under the Arizona death penalty statute at issue in Ring,
not unlike the FDPA, a defendant found guilty of first-degree
nmurder could only receive a sentence of death if a judge
determ ned the presence of at |east one aggravating circunstance
froma list of enunmerated circunstances and found that it
out wei ghed any mitigating circunstances. See R ng, 536 U S. at
592. This bal ancing schene functions nuch |ike that of the FDPA,
except that it does not involve non-statutory aggravating
factors. Thus, the scheme in Ring proves a useful analog to the

FDPA.
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Ring’s sentencing judge determ ned that he was subject to
two aggravating factors — commission of the offense in
expectation of pecuniary gain, and conm ssion of the offense in
an especially heinous, cruel or depraved manner. See id. at 594-
595. However, the Arizona Suprene Court found insufficient
evi dence to support the aggravating circunmstance of depravity, so
the United States Suprene Court ultimately considered a death
sent ence based on the existence of a single aggravating factor.
See id. at 596.

Though considering only one factor, the United States
Suprene Court did not expressly limt its holding to require that
a jury find only one aggravating factor. 1In concluding that,
“[b] ecause Arizona’ s enunerated aggravating factors operate as
‘“the functional equivalent of an elenent of a greater offense,

the Sixth Anendnent requires that they be found by a jury,”

the Supreme Court wrote in the plural.? |d. at 609.

20 The Suprene Court effectively mandated that a jury determ ne whether
t he defendant comitted the of fense in expectation of pecuniary gain -- the
one aggravating factor at issue in Ring. The Court did so even though the
factor was inextricably linked with the charged offense. For both logistica

and constitutional reasons, | find that, unlike unadjudicated crinmes, factors
inextricably Iinked with the charged of fense need not be charged by a grand
jury. See infra Part II.A 2. M holding is not in tension with Ring because

faced with only one aggravating factor (necessary to death-eligibility), the
Court could not reach the subtle distinctions I am able to nake under the

facts before me. |f anything, case |law nandating grand jury screeni ng of
factors inextricably linked with the charged offense counsel s agai nst the use
of unadjudicated crines -- |acking any procedural safeguards -- without

screening. Also, while this opinion |argely pairs requirenents for petit and
grand jury screening, courts may want to start developing legitinmate

di stinctions between factors that trigger petit jury screening and those that
trigger grand jury screening.
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Additionally, the Court opined, “[c]apital defendants, no
| ess than non-capital defendants, . . . are entitled to a jury
determ nation of any fact on which the |egislature conditions an
increase in their maxi mum puni shment.” [d. at 589. It is far
fromclear that the Court interpreted the Arizona statute to
condition a sentence of death on the one aggravating factor that
makes a defendant eligible for such a sentence, when nultiple
factors may be bal anced to determ ne punishnent. 2
In fact, the Arizona Suprene Court found that Ring did not
focus single-mndedly on death-eligibility. Wen hearing the
case on remand fromthe United States Suprene Court, the highest
court of Arizona held that the governnment is required to try al
statutory aggravating factors that it puts forth, in recognition
of the structure of the statute. The Court wote:
As the State contends, once the governnment
establ i shes any aggravating factor, a
def endant becones ‘death eligible in the

strict sense, and establishing additional
aggravating factors does not render a

defendant ‘nore’ death eligible. In our
vi ew, however, Ring Il should not be read

that narrowy. Although the Court there
consi dered a death sentence based upon the
exi stence of a single aggravating factor, we

conclude that Ring Il requires a jury to
consider all aggravating factors urged by the
State .
21 “Ring is clarion clear on two key scores. First[,] the capital jury

nmust nake specific findings as to aggravating circunmstances. Second, those
findi ngs nust be dispositive on the issue and bi nding on whonever does the
eventual sentencing.” Jeffrey Abranson, Death-Is-Different Jurisprudence and
the Role of the Capital Jury, 2 Chio St. J. Cim L. 117, 149 (2004)

[ hereinafter “Abranson, Death-Is-Different”].
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[T] he |l egislature assigned to the sane
fact-finder responsibility for considering
bot h aggravating and mitigating factors, as
wel |l as for determ ning whether the
mtigating factors, when conpared with the
aggravators, call for leniency . . . . The
process involved in determ ni ng whet her
mtigating factors prohibit inposing the
death penalty plays an inportant part in
Arizona s capital sentencing scheme. W will
not specul ate about how the State’s proposal
woul d i npact this essential process.

State v. Ring, 204 Ariz. 534, 561-62 (2003). %

The FDPA already conplies with Ring’s holding in the sense
that it requires a jury to find both statutory and non-statutory
aggravating factors. See supra Part |I. Although R ng does not
address the Fifth Amendnent, other Suprenme Court and circuit
court opinions have paired Fifth and Sixth Amendnment protections.
See supra note 16; infra note 26; infra Part 11.B. And, as R ng
and sonme state courts following it have suggested, these
procedural protections apply to nore than one aggravating factor

when the governnent presents nultiple aggravating factors.

22 \WWen Ring was decided, its holding had inplications for the death
sentenci ng procedures in eight states other than Arizona. See Abranson,
Death-1s-Different at 147. Confirmng this Court’s interpretation of Ring, in
response to the decision, Colorado, Idaho, and Indiana (like Arizona)
“switch[ed] over to jury determnation of all aspects of capital fact-finding
as well as jury inposition of the actual sentence.” |d. at 148 (enphasis
added); but see Brice v. State, 815 A 2d 314, 321-22 (Del. Supr. 2003)
(Supreme Court of Delaware, ruling pre-Blakely, interpreted Del aware’ s anended
procedures in light of Ring to require a jury to find only one statutory
aggravating factor -- the only factor “necessary” for inposition of the death
penalty -- before the judge could consider inposing the death sentence);
Abranson, Death-ls-Different at 147 (Del aware, Montana, and Nebraska al
instituted sinilar schenes); see also id. at 152 (Al abama and Fl orida
mai nt ai ned advi sory jury systens, which are “constitutionally suspect under
Ring").
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Logic dictates the sanme conclusion. In essence, Mrris’
al | eged nurder of Caddell (or Geen's alleged attenpted nurder of
Vaughan) woul d be part of the jury’'s sentencing equation, nuch
like the statutory aggravator, grave risk of death to additiona
persons. Thus, it would be nonsensical to require grand jury
screening of one factor, but not the other.

2. Prior Unadjudicated Crines, in Particular, Require
Procedural Protections

Grand jury screening is particularly indispensable where the
factor at issue is a prior unadjudicated crinme. Prior
unadj udi cated crinmes take on special nmeaning under the Fifth
Amendrent and Suprene Court precedent. The principle that a
def endant faced with the allegation of a prior unadjudi cated
crinme nmust receive the protection of grand jury screeni ng under
the Fifth Amendnent can be gl eaned from Suprene Court decisions
addressing prior convictions.

In Al nendarez-Torres v. United States, 523 U. S. 224 (1998),

the Suprenme Court considered a federal grand jury indictnent
charging the defendant with presence in the United States post-
deportation -- an offense carrying a statutory naxi num sentence
of two years. The defendant pled guilty and admtted, at his
pl ea hearing, that he had originally been deported pursuant to
three earlier felony convictions. The governnent then argued

t hat, because of the defendant’s recidivism he should be
sentenced under a different part of the statute, carrying a
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sentence of up to twenty years. The defendant objected to a
sentence greater than two years in |length because the indictnent
did not nention his earlier convictions.

The Suprene Court rejected Al nmendarez-Torres’ s argunent
under the theory that he had “admtted the three earlier
convictions for aggravated felonies -— all of which had been

entered pursuant to proceedings with substantial procedural

safeguards of their own . . . .” Apprendi, 530 U S. at 488.
Enpl oying this reasoning -- the assurance of accuracy and due

process in light of prior adjudication as to the nerits of
crimnal accusations -- Apprendi and its progeny explicitly
exenpted prior convictions fromthe indictnment and jury tria
requi renents. See id. at 476 (“‘any fact (other than prior
conviction) that increases the maxi mum penalty for a crine nust
be charged in an indictnent, submtted to a jury, and proven

beyond a reasonabl e doubt’”) (quoting Jones v. United States, 526

US 227, 243 n.6 (1999)). Simlarly, since non-statutory
factors |ike renorse and victiminpact are inextricably |inked
with the charged offense (and, thereby, wth the procedural
protections that attend the case-in-chief), arguably, Mrris and
Green woul d not be deprived of due process if they were sentenced
on these bases w thout additional grand jury screening.

But surely it cannot be said that a prior unadjudi cated

crinme, entirely separate fromthe charged of fense, cones with the
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substantial procedural safeguards acconpanying a prior
conviction, or factors intertwwned with the trial of the charged

of f ense. | ndeed, in Shepard v. United States, 125 S. C. 1254

(2005), the Suprenme Court found that even prior convictions, if
i nproperly substanti ated, cannot be used to increase punishnent.
The Court held that a sentencing court could only rely on prior
convictions to enhance a defendant’s sentence under the Arned
Career Crimnal Act if the statutorily required characteristics
of those convictions were evidenced by “the chargi ng docunent,
the ternms of a plea agreenment or transcript of colloquy between
j udge and defendant in which the factual basis for the plea was
confirmed by the defendant, or [] sone conparable judicial record
of this information.” |1d. at 1263. The Court foreclosed a
broader evidentiary inquiry that would allow a sentencing court
to conduct its own review of the record to ascertain the
applicability of prior convictions because this would “raise[]
the concern underlying Jones and Apprendi: the Sixth and Fifth
Amendnent s guarantee a jury standi ng between a defendant and the
power of the state, and they guarantee a jury’s finding of any
di sputed fact essential to increase the ceiling of a potentia
sentence.” |d. at 1262.

Thus, even in Shepard, where the disputed fact could “be
described as a fact about a prior conviction[,]” the Suprene

Court deened it “too far renoved fromthe concl usive significance
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of a prior judicial record, and too nmuch |ike the findings

subj ect to Jones and Apprendi to say that Al nendarez-Torres

clearly authorizes a judge to resolve the dispute.” 1d.

In this light, the Indictnment C ause cannot be conprom sed
under the assunption that the sentencing phase of the jury tria
wi |l provide defendants with the requisite procedural protection;
the grand jury function can neither be ignored nor supplanted by

ot her procedures of the governnment’s choosing.? Despite taking

2 Prior unadjudicated crimes al so have special significance in the
historical context of Fifth Amendment jurisprudence. The Suprene Court has
interpreted the Fifth Arendnment’s Indictnent Clause to require that the
crimnally accused have a “substantial right to be tried only on charges
presented in an indictrment returned by a grand jury.” Stirone v. United
States, 361 U. S. 212, 217 (1960) (further stating that “[d]eprivation of such
a basic right is far too serious to be treated as nothing nore than a variance
and then dism ssed as harmless error”). Again, thirty-two years after the
Stirone decision, the Court described the Fifth Anendnent grand jury right as
“serv[ing] a vital function in providing for a body of citizens that acts as a
check on prosecutorial power . . . No doubt that is true.” United States v.
Cotton, 535 U.S. 625, 634 (2002).

Centuries of history support the inportant role the Suprene Court placed
on the grand jury in Stirone and its progeny, and refute the government's
contention that the Indictrment Clause is solely a formality to ensure noti ce.
The "whole theory of its function is that it belongs to no branch of the
institutional governnent, serving as a kind of buffer or referee between the
Government and the people.” United States v. Wlliams, 504 U S. 36, 47
(1992). The initial purpose of the grand jury -- in 1161 England -- was
i nquisitional, presenting its own know edge of wongful activities. Robert
M sner, In Partial Praise of Boyd: The Grand Jury as Catalyst for Fourth
Amendnent Change, 29 Ariz. St. L. J. 805, 828-29 (1997) (citing 4 James F
St ephen, Commentaries on the Laws of England, 243-44 (21st ed. 1950)). By the
end of the Seventeenth Century, it was designated the task of deciding, based
on material presented to it, whether a case was triable. See id. (citing
Patrick Devlin, The Criminal Prosecution in England 4 (1958)). During this
period, the grand jury devel oped the reputation as a guard of the people —-
"as a bul wark agai nst oppression and despotismof the Crown." 1d. (quoting
Yal e Kam sar et al., Mdern Crimnal Procedure: Cases, Comments, and
Questions, 689-90 (8th ed. 1994)(no citation to quotation in original)).

This reputation continued to develop in the American col onies, where as
early as 1734 grand juries were refusing to carry out the msadvised will of
the governnent — unwilling to indict individuals who criticized politica
| eaders and, in Massachusetts, refusing to indict the | eaders of the Stanmp Act
riots. See id. at 832 (citing R chard Davis Younger, The People's Panel: The
Grand Jury in the United States 1634-1941, at 2 (1963)). Early Anerican grand
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the governnent’s position on non-statutory aggravating factors

before Bl akely, see infra Part I1l.B., the Eighth Crcuit called

the Fifth Amendnent’s Indictnent Clause “. . . the first of a
constitutionally-mandated two-tiered check [indictnment and jury
trial] on prosecutorial power -— a protection which reaches

paranmount inportance in a capital case.” United States v. Allen,

357 F.3d 745, 756 (8th GCr. 2004); see also Harris, 536 U S. at

564 (“The grand and petit juries thus forma strong and two-fold
barrier . . . between the liberties of the people and the
prerogative of the [governnment].”) (citations omtted). The
Allen Court also rejected the contention that the grand jury is a
mere formality that rarely refuses a prosecutor’s requested
charge, characterizing the contention as “specul ative reasoning .

[that] disregards the constitutional framework that, for
felonies and capital crinmes, places two separate bodies of
citizens between the accused and a state-sanctioned judgnent.”
Allen, 357 F.3d at 757.

A two-tiered nodel of procedural protections is particularly

critical to achieving fairness in the FDPA context. Under a non-

capital sentencing schene, |ike the one at issue in Apprendi or
juries were not confined to crimnal matters — they "acted in the nature of

| ocal assenblies: naking known the w shes of the people, proposing new | aws,
protesting agai nst abuses in government, perform ng adm nistrative tasks, and

| ooking after the welfare of their communities.” 1d. The grand jury's role
as protectorate, reflecting the will of the people, remains |argely unchanged
today. |Its screening function is particularly inportant in the case at hand -

- where uncharged conduct, never tested before a jury or any judicial body,
could tip the scale toward deat h.
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Bl akely, the Suprene Court has held that the petit jury nust
serve as a screen for judges on facts essential to punishnent.
Under the FDPA, the penalty jury essentially serves the function
of both petit jury and judge, screening all facts for itself.
Accordingly, without grand jury screening of unadjudi cated
crinmes, the capital process is reduced fromthe two-tiered
screeni ng process suggested by Blakely (grand jury and petit jury
screening for judge) to a process wthout any tiers at al
(capital jury screening unadjudicated crines for itself).

| f our goal is a two-tiered system of procedural
protections, then it is hard to i magi ne what could be nore
“legally essential” than ensuring that the unadjudi cated prior
crinmes invoked against Mirris and G een -- allegations that may,
inthe end, tip the scale fromlife to death -- be charged in

their indictnents.?

24 Mbreover, the unique role of the fact-finder under the FDPA has

inmplications for the function of the grand jury as its screener. |In the event
that Morris and Green are found liable for Gethers’ murder, during their
sentenci ng proceedi ngs, the government will present the jury with the non-

statutory aggravating factors of the arson-nurder of Caddell and the attenpted
mur ders of Vaughan and Richard Green. Wthout proof of prior conviction, this
sentencing jury will have to play the role of a traditional liability jury in
eval uating the veracity of the government’s criminal accusations. 1n other
words, the sentencing phases of Morris’ and Green’s trials would mrror the
liability phases in at |east one significant respect -- both would involve
trying defendants for nurder-rel ated of fenses under the traditional “beyond a
reasonabl e doubt” standard.

Despite the striking simlarities between liability proceedi ngs and
sentenci ng proceedi ngs wherein a jury considers a defendant’s cul pability for
a prior unadjudicated crine, the government essentially argues that the
procedural protections afforded to the crimnally accused in the forner
proceedi ng do not apply in the latter. This Court is not swayed by the
government’s argunent, as it ignores the grand jury’s constitutionally
mandat ed rol e as buffer between the relative powerl essness of the accused and
the relative mght of the accuser
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B. Existing Crcuit Court Law on Aggravating Factors and
the I ndictnment d ause

Three circuits, all issuing opinions pre-Blakely, have
di sagreed with this Court’s reasoni ng, concluding that only one
statutory aggravating factor -- the bare m ni num necessary to
qualify a particular defendant for a sentence of death under the
FDPA -- must be alleged in the indictment. They held that
additional statutory and non-statutory factors need not be so
all eged, even if the governnent relies on themin seeking the

death penalty.? See United States v. Higgs, 353 F.3d 281 (4th

Cir. 2003); United States v. Robinson, 367 F.3d 278 (5th Cr.

2004); Allen, 357 F.3d 745 (8th Cr. 2004), rev'd en banc, 406

F.3d 940 (8th G r. 2005).

| n Robi nson, a decision representative of all three circuit
opi nions, the defendant chall enged his conviction and death
sentence under the Fifth Amendnent, arguing that the indictnment
failed to charge the statutory aggravating factors that rendered
himeligible for the death penalty. See 367 F.3d at 281. The

Robi nson Court construed Ring’ s hol ding as hinging on death-

25> Focusing on what triggers death eligibility under the FDPA, all three
circuits drew two conclusions. First, “only the statutory [as opposed to non-
statutory] aggravating factors . . . trigger the Fifth Anendnent’s I ndictnent
Cl ause, because they are the only factors that render the defendant eligible
for death.” Robinson, 367 F.3d at 289 n.16; see also Hi ggs, 353 F.3d at 298.
That is, “[b]ecause nonstatutory aggravating factors do not increase the
avai | abl e puni shnment to whi ch a defendant night be subjected, they are not
required to be alleged in the indictnent.” Higgs, 353 F.3d at 299. Second,
it is enough for the grand jury to charge only one statutory aggravating
factor because only one factor is required under the Act to render a defendant
death-eligible. Robinson, 367 F.3d at 289 n.18; see also Higgs, 353 F.3d at
299; Allen, 357 F.3d at 749.
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eligibility: “where an aggravating factor renders a defendant
eligible for death, it is ‘the functional equivalent of an

el ement of a greater offense’ and therefore nust be proven to a
jury beyond a reasonable doubt.” 1d. at 284 (enphasis added).
Accordingly, the court held that “the governnent is [only]
required to charge, by indictnent, the statutory aggravati ng
factors it intends to prove to render a defendant eligible for
the death penalty, and its failure to doso . . . is

constitutional error.” 1d. (enphasis added); see also A len, 357

F.3d at 748; Higgs, 353 F.3d at 298.

Under the circuit courts’ holdings, prior unadjudicated
crinmes -- non-statutory aggravators under the FDPA -- woul d be
presented to the sentencing jury without the protective screening
of a grand jury indictnment because they are not a prerequisite to
death-eligibility and therefore do not elevate the avail able
statutory maxi num sentence fromlife inprisonnent to death. As
di scussed supra, this outcone is irreconcilable with the Fifth
Amendnent, Bl akely, and even Ring.

In fact, the Fifth Grcuit in Robinson at once downpl ayed
and affirmed the role of the grand jury. Despite its holding s
i nconsistency with the principles of the Fifth Arendnent, the
court invoked Supreme Court precedent to assert the two essentia
functions of the indictnent process: 1) notice to the defendant

of the charge so that s/he nay prepare a defense; and 2)
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“interpos[ing] the public into the chargi ng decision such that a
defendant is not subject to jeopardy for a crinme alleged only by
the prosecution.” Robinson, 367 F.3d at 287.

Wil e, under the FDPA, the governnent can fulfill its notice
obligation apart fromthe indictnment, the indictnent itself is
the only nmeans by which the public serves as a pre-trial buffer
bet ween the prosecutor and the defendant.?® Since such
protection cannot be provided once a trial has already begun,
Robi nson recogni zed that “neani ngful enforcenment of this right
al ways will depend, in the nmain, on the vigilance of the tria
court and on its willingness to require that a defective
i ndi ct nent be anended before trial.” 1d. at 287. Thus, the
Fifth CGrcuit’s acknow edgnent of the grand jury’s inportant
function is difficult to reconcile with its conclusion that the
trial court’s vigilance need only apply to the one statutory

aggravat or qualifying a defendant for death under the FDPA, while

26 As described above, see supra note 16, Justice O Connor predicted the
Bl akely holding’s applicability to the Indictnment C ause in her dissent. See
Bl akely, 124 S. Ct. at 2546 (O Connor, J., dissenting). Wile Blakely did not
address the purposes of the indictnment process directly, it inplied a concern
for providing defendants with notice, and ensuring “the people’s ultimte
control . . . in the judiciary.” 1d. at 2539. However, O Connor presented
evi dence that notice might not have been the majority’s primary driving force.
The def endant had al ready been inforned about a potential statutory maxi mum
sentence of 10 years through the chargi ng docunent, his plea agreenent, and
during his plea hearing. Furthernore, “the guidelines served due process by
providing notice to petitioner of the consequences of his acts.” 1d. at 2547.
If O Connor was right, then an interest beyond notice notivated the Suprene
Court in Blakely to effectively expand the role of the indictnment process. It
is thereby appropriate to interpret the Supreme Court’s holding in a way that
provi des defendants faced with conviction on the basis of unadjudicated prior
crimes with the requisite procedural protections.
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potentially nore weighty aggravators slip by the grand jury and
nonet hel ess appear before a sentencing jury.

Not ably, each of the three circuit court decisions were
i ssued before the Suprenme Court decided Blakely. The Higgs
Court, for exanple, argued that non-statutory aggravators relied
upon by the governnent at trial need not be included in the
i ndi ct ment because “the purpose of non-statutory aggravators is
to aid the factfinder in selecting the appropriate sentence from
the avail able options.” Hi ggs, 353 F.3d at 298. As discussed

supra, Blakely explicitly rejected such formalistic distinctions

bet ween el enents of a crinme and sentencing factors. An enphasis
on effect over formreinforces the idea that death-eligibility
shoul d not be the sole factor in determning what is to go before
the grand jury under the FDPA. \Were defendants may be subj ect
to death on the basis of prior unadjudicated crines, surely such
formalismfinds even | ess room

F11T. CONCLUSI ON

For the reasons discussed above, | hereby ORDER that prior
unadj udi cated crimes be STRUCK fromthe governnent’s Notice of
Intent to Seek the Death Penalty, unless the defendants waive

grand jury presentnment. ?’

27 As stated above, see supra note 3, Mrris argues that the Indictment
i s i nadequate because the grand jury did not make a finding that at |east one
aggravating factor is sufficient to justify a sentence of death and the
government failed to informthe grand jury that the Indictment authorized the
government to seek a sentence of death, or that the grand jury was required to
find an aggravating factor sufficient to warrant the sentence. | conclude
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SO ORDERED.

Date: June 2, 2005 [ s/ NANCY GERTNER, U.S.D.J.

that it is not the grand jury’s function to determ ne whether a certain

puni shment shoul d actually be applied, and therefore that there was no reason
for the governnent to informthe grand jury about its intention to seek the
death penalty. To truly assess the sufficiency of an aggravating factor under
the FDPA, the grand jury would have to determ ne whether it “sufficiently
outwei gh(s) all the mtigating factor or factors found to exist to justify a
sentence of death, or in the absence of a mtigating factor, whether the
aggravating factor or factors alone are sufficient to justify a sentence of
death.” 18 U S.C. 8§ 3593(e). Since the grand jury is not privy to the
mtigating factors (or lack thereof) that the petit jury has to wei gh agai nst
any aggravating factors in determ ning whether a death sentence is justified,
it cannot possibly be expected to nake a sufficiency determ nation
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