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January 25, 2006



The Honorable Chief Judge Michael Boudin
The Honorable Judge Sandra Lynch
The Honorable Judge William E.  Smith 
(Of the District of Rhode Island, Sitting by Designation)
United States Court of Appeals for the First Circuit
John Joseph Moakley U.S. Courthouse
1 Courthouse Way
Boston MA 02210

	Re: 	United States v. Hansen - 03-1331/05-1414

Dear Chief Judge Boudin, Judge Lynch and Judge Smith:

	I write concerning your recent decision in United States v. Hansen, 2006 U.S. 
App. LEXIS 824 (1st Cir. 2006).  In Hansen, the First Circuit affirmed the sentence that I 
gave in the light of the standard promulgated under United States v. Antonakopoulos, 
399 F.3d 68, 77 (1st Cir.  2005).  The central question that the Antonakopoulos decision 
posed was whether the defendant was  able to show a “reasonable probability”  that the 
sentencing court, in the absence of mandatory guidelines,  would have fashioned a 
more favorable sentence.  The panel concluded that Hansen had not met the relevant 
test. 

	While I cannot at all forecast what I would do if given another opportunity to 
sentence Mr.  Hansen post-Booker, I can say that I recited my concern about Hansen’s 
twenty-year sentence in every setting that I could,  that I repeatedly noted I felt constrained because of a number of factors, including the jury’s verdict,  the Guidelines, 
and the limited record that had been presented by Hansen’s trial counsel.   
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1.		In the sentencing proceeding, I noted that I did not have “much leeway” 
given what the jury had found.  (Transcript, October 9, 2002, p. 48.)

2.		In my sentencing memorandum, dated February 4, 2003:  

a.			I described the punishment as “extraordinary.”  I cited to 
commentary which not only addressed concerns about liability under 
Pinkerton, but also which raised punishment issues.  (See Memorandum 
Re: Motion For New Trial and Sentencing, February 14, 2003, p. 4,  n. 3.)  
"[E]ven though those who intentionally, unjustifiably, and inexcusably aid 
others in criminal conduct should be punished, the degree of an 
accomplice's crime and punishment should depend on the presence or 
absence of a causal connection between the secondary party's assistance 
and the ultimate injury."  Id. at 86.  Joshua Dressler, Reassessing the 
Theoretical Underpinnings of Accomplice Liability:  New Solutions to an 
Old Problem, 37 Hastings L.J. 91, 92 (1985).  (Italics supplied.)

b.			I expressly noted that given the constraints of the Guidelines, the 
only discretion I had was to consider the second degree murder guidelines 
rather than the first degree murder guidelines.  U.S.S.G. § 2A 1.1.  

c.			I cited to the Note: "The extent of the departure should be based 
upon the defendant's state of mind (e.g., recklessness or negligence), the 
degree of risk inherent in the conduct, and the nature of the underlying 
offense conduct.  However, the Commission does not envision that departure 
below that specified in § 2A1.2 (Second Degree Murder) is likely to be 
appropriate."  Id., comment. (n.1).  (Italics supplied.)

3.		In a conference held on July 13, 2004, (which was apparently not 
transcribed; I have only the raw draft):  I noted again that this was “an extraordinary 
sentence, an  extraordinary sentence brought about by a jury finding based on  the 
Pinkerton theory.“  I also stated,“When you have an issue that leads to this result, you have to stop and say is there any way to challenge it, to consider it, and, you know, I 
know that . . . it was a stunning result. . .that someone who had been accused of what 
Hansen had been accusing [sic] of could lead to sentence of this length. . . .”	

   	I can envision a host of complex legal questions that could be raised on 
resentencing --  the relationship between the jury’s findings in this case and the Booker-Blakely line of cases,  the  significance of the Note to the first degree murder Guideline -- not to mention factual issues that were not even argued that may  be relevant post-Booker. 

	In short, based upon my recollection of the facts, and my review of the record,  
there was at least a "reasonable probability” that a more lenient sentence would have 
been imposed under an advisory guideline regime. 

	Thank you very much for your attention.


						Sincerely,



						Nancy Gertner, U.S.D.J.

NG/gam

cc:	Rosemary C. Scapicchio, Esq.
	AUSA John T. McNeil, Esq.

