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INTRODUCTION
	Defendant Lenny Jimenez-Beltre pleaded guilty to illegal 
reentry after deportation and was sentenced to 46 months of 
imprisonment.  The district court imposed a sentence within the 
Guideline sentencing range (“GSR”) after rejecting a number of 
defense arguments for a sentence outside of the range.  The 
defendant argues to this Court that the district court misconstrued 
its authority to deviate from the GSR, and that his sentence is 
unreasonable because it fails to account for the mitigating factors 
he proffered below.  
	On January 20, 2006, the Court ordered the case to be heard en 
banc.  Thereafter, on January 25, 2006, the Court explained that:
the Court is primarily concerned with (1) the 
proper approach to determining a post-Booker 
sentence in the district court and the 
relationship of the guidelines to that 
determination; and (2) the proper approach to 
be taken on appeal in reviewing a post-Booker 
sentence.

The Department of Justice and the United States Attorneys for the 
Districts of Maine, Puerto Rico, and Rhode Island submit this brief 
to address these two issues.
SUMMARY OF ARGUMENT
	Although the Sentencing Guidelines are no longer mandatory, 
sentencing courts must give the Guidelines substantial weight in 
determining a reasonable sentence consistent with the factors set 
forth in 18 U.S.C. §3553(a).  A correctly calculated GSR reflects Congress’s policy judgments about what are reasonable sentences for 
particular offenses and offenders and takes into account the 
Section 3553(a) factors.  Using the Guidelines as a benchmark to be 
given substantial weight is the only practicable way for sentencing 
courts to fulfill Congress’s goal of avoiding unwarranted disparity 
among defendants convicted of similar crimes.
	In reviewing sentences outside the GSR, this Court should     
consider whether the district court has articulated reasons for the 
non-Guidelines sentence that are consistent with the factors in 
§3553(a).  The Court should also consider whether the extent of the 
deviation is reasonable and should require more compelling reasons 
to justify greater deviations from the GSR.
	Courts of appeals lack jurisdiction under 18 U.S.C. §3742 to 
review claims that a sentence within the GSR that was imposed in 
the district court’s exercise of its discretion is unreasonable.  
If this Court concludes that it has jurisdiction to review such 
claims, for the same reasons that the Guidelines should be given 
substantial weight in the district court, within-Guidelines 
sentences are entitled to a presumption of reasonableness on 
appeal.        

ARGUMENT
I.	THE SENTENCING REFORM ACT OF 1984 AND BOOKER
	A.	The Sentencing Reform Act of 1984.
	The answers to the Court’s questions lie in part with the 
purpose and effects of the Sentencing Reform Act of 1984 (“SRA”).  
Prior to the SRA, federal law provided little direction for federal 
district court judges.  They had almost unfettered discretion to 
sentence a defendant to any term of imprisonment within the 
statutory maximum or even to suspend execution or imposition of the 
sentence, and the exercise of that discretion was, with limited 
exceptions, not subject to appellate review.  This indeterminate 
sentencing system was complemented by a parole system in which the 
Parole Commission, in an effort to alleviate the disparity it 
perceived in sentences, could deny parole indefinitely or release 
a defendant early.  Overall, the system resulted in unwarranted 
sentencing disparities – disparities among judges in the same 
district and among the many districts across the country.  
Comprehensive Crime Control Act of 1984, S. Rep. No. 98-225, at 38-52 (Aug. 4, 1983), reprinted in 1984 U.S.C.C.A.N. 3182, 3221-3235.  
See also Mistretta v. United States, 488 U.S. 361, 363-366 (1989) 
(discussing the SRA and its legislative history).  Congress 
determined that this disparity was fair neither to defendants nor to the public.  S. Rep. No. 98-225, at 49, reprinted in 1984 
U.S.C.C.A.N. at 3232.
  	The SRA’s primary goal was the elimination of this unwarranted 
sentencing disparity.  S. Rep. No. 98-225, at 52, reprinted in 1984 
U.S.C.C.A.N. at 3235.  The SRA sought to achieve this goal in a 
number of ways.  First, to ensure that courts would adhere to a 
consistent sentencing philosophy, the SRA identified four purposes 
of sentencing: the need for the sentence to reflect the seriousness 
of the offense, to afford adequate deterrence, to protect the 
public from the defendant, and to provide the defendant with needed 
vocational training or medical care.  Second, it created a 
guidelines system (to be implemented by the Sentencing Commission) 
“intended to treat all classes of offenses committed by all 
categories of offenders consistently.”  S. Rep. No. 98-225, at 51, 
reprinted in 1984 U.S.C.C.A.N. at 3234.  Third, it required the 
Sentencing Commission to consider the four sentencing purposes in 
fashioning and periodically revising the Sentencing Guidelines.  S. 
Rep. No. 98-225, at 59-60, 178, reprinted in 1984 U.S.C.C.A.N. at 
3242-3243, 3361.  Fourth, it required judges to impose a sentence 
within the Guidelines range unless an aggravating or mitigating 
circumstance existed that was not adequately considered in the 
formulation of the Guidelines, and further required the judges to 
consider the four sentencing goals in fashioning a sentence.  S. 
Rep. No. 98-225, at 52, reprinted in 1984 U.S.C.C.A.N. at 3235.  Fifth, it prospectively abolished the Parole Commission.  S. Rep. 
No. 98-225, at 56, reprinted in 1984 U.S.C.C.A.N. at 3239.  And 
finally, it provided both the government and the defendant with a 
limited right to appeal a sentence in order to, inter alia, “assure 
that the guidelines are applied properly and provide case law 
development of the appropriate reasons for sentencing outside the 
guidelines.”  S. Rep. No. 98-225, at 151, reprinted in 1984 
U.S.C.C.A.N. at 3334.   
	In sum, the sweeping reforms enacted with the SRA were 
intended to reduce significantly the “astounding” variations in 
federal sentencing that then existed.  S. Rep. No. 98-225, at 41, 
reprinted in 1984 U.S.C.C.A.N. at 3224. 
	B.	Booker.
	The Supreme Court in United States v. Booker, 125 S. Ct. 738, 
749-750 (2005), did not intend to nullify what the SRA 
accomplished.   Reviewing the Guidelines in the wake of Blakely v. 
Washington, 124 S. Ct. 2531 (2004), the Supreme Court found that 
the Sixth Amendment was violated by the mandatory application of 
sentencing enhancements that are based on judicial fact-finding.  
Rather than require jury findings on Guideline sentencing 
enhancements (a decision that would have made the Guidelines 
unworkable), the Court chose to excise 18 U.S.C. §3553(b)(1), the 
provision of the SRA that made the Guidelines mandatory, and 18 
U.S.C. §3742(e), which set standards for appellate review and depended in part on the Guidelines’ mandatory nature.  125 S. Ct. 
at 756-757, 764.  These modifications, the Court stated, rendered 
the Guidelines “effectively advisory,” eliminating the Sixth 
Amendment problem.  125 S. Ct. at 757.   
	The Court adopted the advisory Guideline approach precisely to 
ensure that the Guidelines would continue to play a central role in 
federal sentencing, 125 S. Ct. at 758-759, with the Sentencing 
Commission crafting Guidelines that achieve the sentencing goals 
set out in §3553(a), courts calculating and consulting those 
Guidelines, and the Sentencing Commission continuing to review 
sentences imposed across the country, revising Guidelines as 
necessary.  See 125 S. Ct. at 766.  In the Court’s view, the 
district courts’ consideration of the Guidelines and the appellate 
courts’ review of sentencing decisions for unreasonableness, “while 
not the system Congress enacted, nonetheless continue to move 
sentencing in Congress' preferred direction, helping to avoid 
excessive sentencing disparities while maintaining flexibility 
sufficient to individualize sentences where necessary.”  Booker, 
125 S. Ct. at 767.
II.	SENTENCING IN THE DISTRICT COURT POST-BOOKER 
	Although the Guidelines are now advisory, a properly 
calculated GSR “remains the critical starting point for the 
imposition of a sentence under §3553(a).”  United States v. Mashek, 
406 F.3d 1012, 1016 n.4 (8th Cir. 2005); see United States v. Guerrero-Velasquez, 2006 WL 133494, at *1 n.1 (9th Cir. Jan. 19, 
2006) (Guidelines are “still an important aid for district judges 
seeking to determine the appropriate sentence for a defendant and 
* * * help to maintain uniformity in sentencing throughout the 
country.”); United States v. Pho, 433 F.3d 53, 61 (1st Cir. 2006) 
(the sentencing court’s “newfound discretion” under Booker, “though 
broad, is not limitless:  the guidelines remain part and parcel of 
the sentencing algorithm”); United States v. Robinson, 433 F.3d 31, 
33 (1st Cir. 2005) (“The court, sentencing Robinson in April 2005, 
after the Supreme Court decided [Booker], appropriately understood 
the Guidelines to be merely advisory but nevertheless an important 
consideration in sentencing.”); United States v. Serrano-Beauvaix, 
400 F.3d 50, 55 (1st Cir.) (post-Booker, the district court still 
“had to” consider enhancements), cert. denied, 126 S. Ct. 106 
(2005); United States v. Talley, 431 F.3d 784, 787 (11th Cir. 2005) 
(“use of the guidelines remains central to the sentencing 
process”); United States v. Trujillo-Terrrazas, 405 F.3d 814, 819 
(10th Cir. 2005) (“Guidelines still exert gravitational pull on all 
sentencing decisions”); 18 U.S.C. §3553(a)(4) & (5) (requiring that 
in sentencing a defendant, district court “shall” consider both 
applicable GSR and policy statements).  
	The Guidelines “remain an essential tool in creating a fair 
and uniform sentencing regime,” United States v. Mykytiuk, 415 F.3d 
606, 607 (7th Cir. 2005), as Congress intended in enacting the SRA.  See Guerrero-Velasquez, 2006 WL 133494, at *1 n.1 (Guidelines “help 
to maintain uniformity in sentencing throughout the country”).  
They can only serve this purpose, effectuating congressional 
intent, if they are used as the benchmark in determining what is a 
reasonable sentence.  Without the Guidelines as a benchmark, 
federal sentencing practices are in danger of reverting to the 
largely unfettered system that, before enactment of the SRA, had 
led to widespread disparity and uncertainty in punishment among 
defendants with similar criminal histories who were convicted of 
similar crimes.  See United States v. Crosby, 397 F.3d 103, 113-114 
(2d Cir. 2005) (“[I]t would be a mistake to think that, after 
Booker[], district judges may return to the sentencing regime that 
existed before 1987 and exercise unfettered discretion to select 
any sentence within the applicable statutory maximum and 
minimum.”).  Moreover, given the “vague and, worse perhaps, 
hopelessly open-ended” nature of the other §3553 factors, only the 
Guidelines can serve as the benchmark in sentencing.  United States 
v. Dean, 414 F.3d 725, 729 (7th Cir. 2005) (discussing the 
“indeterminate and interminable character of inquiry into the 
meaning and application of each of the ‘philosophical’ concepts in 
which section 3553(a) abounds”).  
	In addition, the Guidelines reflect collective practices of 
sentencing courts, as well as Congress’s policy judgments on what 
are reasonable sentences for particular offenses and offenders.  See United States v. Wilson, 350 F. Supp. 2d 910, 915 (D. Utah) 
(likely that “Guidelines reflect precisely what Congress believes 
is the punishment that will achieve its purposes in passing 
criminal statutes”), adhered to on denial of reconsideration, 355 
F. Supp. 2d 1269 (D. Utah 2005); see also Pho, 433 F.3d at 62 
(“Sentencing Commission is allied with Congress in the important 
endeavor of calibrating sentences for federal offenses”); Mykytiuk, 
415 F.3d at 607 (Guidelines represent 18 years’ worth “of careful 
consideration of the proper sentence for federal offenses”); 28 
U.S.C. 994.
	Thus, to comply with Booker, a sentencing court should first 
calculate the applicable GSR in the same manner as before Booker, 
including determining the appropriateness of any departures under 
the Guidelines.  United States v. Haack, 403 F.3d 997, 1003 (8th 
Cir.)(finding “nothing in Booker that would require the court to 
determine the sentence in any manner other than the way the 
sentence would have been determined pre-Booker”), cert. denied, 126 
S. Ct. 276 (2005); see United States v. Crawford, 407 F.3d 1174, 
1178-1179 (11th Cir. 2005) (sentencing judges “must calculate the 
Guidelines range accurately”); United States v. Mares, 402 F.3d 
511, 519 (5th Cir.)(same), cert. denied, 126 S. Ct. 43 (2005).  Cf. 
Crosby, 397 F.3d at 111-112 (noting one circumstance in which 
calculation of GSR not necessary).  It must then consult the other 
sentencing factors set out in §3553(a), and determine whether any of those factors warrants a sentence above or below the GSR 
suggested by the Guidelines (a “non-Guidelines” sentence).  See 
Robinson, 433 F.3d at 35; Crosby, 397 F.3d at 111, 113.  Those 
factors include, inter alia, the nature and circumstances of the 
offense and history and characteristics of the defendant, as well 
as the need for the sentence to reflect the seriousness of the 
offense, promote respect for the law, provide just punishment for 
the offense, and provide the defendant with needed treatment, and 
“the need to avoid unwarranted sentencing disparities among 
defendants with similar records who have been found guilty of 
similar conduct.”  18 U.S.C. §3553(a)(2), (6).  Although the 
district court need not “engage in a ritualistic incantation of the 
§3553(a) factors it considers,” United States v. Chandler, 419 F.3d 
484, 488 (6th Cir. 2005) (internal quotation marks and citation 
omitted), it must articulate the reasons it imposed the particular 
sentence.  United States v. Williams, 432 F.3d 621, 623 (6th Cir. 
2005); see United States v. Vaughn, 2006 WL 29208, at *5 (7th Cir. 
Jan. 6, 2006) (court must give sufficient indication that it 
considered relevant §3553(a) factors).
	The GSR must be given substantial weight in the district 
court’s ultimate determination of a reasonable sentence in 
conformity with §3553 for several reasons.  First, a correctly 
calculated GSR already “takes into account” the factors set forth 
in §3553(a), that is, the defendant’s “offense conduct, his personal characteristics and history, just punishment, and adequate 
deterrence.”  United States v. Scott, 426 F.3d 1324, 1330 (11th Cir. 
2005); see United States v. Shelton, 400 F.3d 1325, 1332 n.9 (11th 
Cir. 2005) (“the factors the Sentencing Commission was required to 
use in developing the Guidelines are a virtual mirror image of the 
factors sentencing courts are required to consider under Booker and 
§3553(a).”).1	1But see United States v. Pirani, 406 F.3d 543, 564 (8th Cir.) 
(en banc) (“Post-Booker, the correctly calculated guideline range 
presumably carries equal weight with the other §3553(a) factors.”), 
cert. denied, 126 S. Ct. 266 (2005).  Despite the court’s statement 
in Pirani, the Eighth Circuit accords a presumption of 
reasonableness to sentences within the GSR, see United States v. 
Lincoln, 413 F.3d 716, 717 (8th Cir. 2005), and requires that “the 
farther the district court varies from the presumptively reasonable 
guidelines range, the more compelling the justification based on 
the §3553(a) factors must be.”  United States v. McMannus, 2006 WL  
250240, at *2 (8th Cir. Feb. 3, 2006).    Second, the only practicable way for sentencing 
courts to “avoid unwarranted sentence disparities among defendants 
with similar records who have been found guilty of similar 
conduct,” 18 U.S.C. §3553(a)(6), is to give the Guidelines 
substantial weight.  Third, in choosing to save the Guidelines, the 
Booker Court intended that sentencing continue to move in the 
direction Congress intended when it enacted the SRA.  Indeed, in 
pointing out that the advisory system would help to avoid excessive 
sentencing disparities “while maintaining flexibility sufficient to 
individualize sentences where necessary,” the Booker Court 
suggested that sentences within the GSR will continue to be the 
norm.  125 S. Ct. at 767; see 28 U.S.C. §991(b)(1)(B). 
	The Booker Court did not excise or change the statutory 
provisions that require a district court to “state in open court 
the reasons for its imposition of the particular sentence,” 18 
U.S.C. §3553(c), or, where applicable, to state in the written 
order of judgment and commitment “the specific reason” for imposing 
a sentence different from one within the properly calculated GSR.  
See 18 U.S.C. §3553(c)(2).  Accordingly, the district court must 
explain on the record its reasons for imposing the chosen sentence 
and, where it has deviated from the advisory GSR, must clearly 
articulate factual considerations that are connected to the Section 
3553(a) factors to justify imposition of the non-Guidelines 
sentence.  See Crosby, 397 F.3d at 116; see also Mares, 402 F.3d at 
519; Mashek, 406 F.3d at 1016 n.4.  The sentence imposed, whether 
within or outside the Guidelines, must be reasonable.  United 
States v. Shannon, 414 F.3d 921, 923 (8th Cir. 2005).  But 
“reasonableness is a range, not a point.”  United States v. 
Cunningham, 429 F.3d 673, 679 (7th Cir. 2005); see Talley, 431 F.3d 
at 788.  As a result, a sentence outside the GSR may be reasonable 
based upon consideration of the other §3553(a) factors.  See 
Robinson, 433 F.3d at 35 (court may impose non-Guidelines sentence 
if it “reasonably concludes that the other §3553 factors warrant” 
a variance from the GSR); see also Pho, 433 F.3d at 61-62 (post-Booker sentencing decisions must “still be grounded on the factors 
contained” in §3553(a)).  While a defendant seeking a non-Guidelines sentence need not demonstrate that a sentence within the 
GSR is unreasonable, he must offer facts or arguments relevant to 
the §3553(a) factors to persuade the district court that a non-Guidelines sentence would be a reasonable sentence in this 
particular case.  See Robinson, 433 F.3d at 35.   Moreover, “the 
farther the judge’s sentence departs from the guidelines sentence 
(in either direction – that of greater severity, or that of greater 
lenity), the more compelling the justification based on factors in 
section 3553(a) that the judge must offer in order to enable the 
court of appeals to assess the reasonableness of the sentence 
imposed.”  Dean, 414 F.3d at 729.
III.	APPELLATE REVIEW OF SENTENCES POST-BOOKER
	A.	Booker Did Not Change the Standards of Review for 
Challenges to the District Court’s Guidelines 
Calculation.
	The Booker Court held that sentences imposed under the 
advisory Guidelines system are to be reviewed for unreasonableness.  
125 S. Ct. at 765-766. 	Review for unreasonableness applies only 
to the appellate court’s review of the ultimate sentence imposed, 
however.  Even after Booker, an appellate court will continue to 
review the district court’s application of the Guidelines as it did 
before Booker – reviewing the district court’s interpretation of 
the Guidelines de novo and its factual findings for clear error.  
Robinson, 433 F.3d at 35, 38; United States v. Cantrell, 2006 WL 73483, at *6-*7 (9th Cir. Jan. 13, 2006).  Only after the Court has 
concluded that the district court properly calculated and applied 
the Guidelines will the Court review the sentence for 
unreasonableness.  Robinson, 433 F.3d at 35, 38; see Cantrell, 2006 
WL 73483, at *6-*7 & n.5 (same); Mashek, 406 F.3d at 1016-1017 
(same); United States v. Villegas, 404 F.3d 355, 361-362 & n.7 (5th 
Cir. 2005) (same).  Cf. Pho, 433 F.3d at 60 (error of law will 
render sentence “per se unreasonable”).2	2The D.C. and Second Circuits suggest that a sentence could be 
unreasonable because of length or procedural error, subsuming 
review of the Guidelines calculation in the reasonableness inquiry.  
See United States v. Price, 409 F.3d 436, 442-443 (D.C. Cir. 2005) 
(in deciding whether sentence is unreasonable, appellate court must 
consider whether district court committed legal error, such as 
failing to follow Guidelines); United States v. Selioutsky, 409 
F.3d 114, 118 (2d Cir. 2005) (sentence may be unreasonable because 
of procedural error, such as error in determining applicable GSR or 
availability of departure authority); see also Vaughn, 2006 WL 
29208, at *5 (Booker rendered obsolete the concept of a 
discretionary departure; what is at stake is reasonableness of 
sentence).

	Should the Court find error in the district court’s 
calculation of the GSR, it should, subject to the limitations of 
plain or harmless error review, remand the case for resentencing, 
pursuant to 18 U.S.C. §3742(a)(2) and (f).  Cantrell, 2006 WL 
73483, at *7; Villegas, 404 F.3d at 361-362, 364; see Robinson, 433 
F.3d at 35; see also United States v. Antonakopoulos, 399 F.3d 68, 
81 (1st Cir. 2005).  An incorrect calculation of the GSR may taint 
not only a Guidelines sentence, but also a non-Guidelines sentence, “which may have been explicitly selected with what was thought to 
be the applicable Guidelines range as a frame of reference.”  
United States v. Fagans, 406 F.3d 138, 141 (2d Cir. 2005).
	B.	The Court Reviews Non-Guidelines Sentences for 
Unreasonableness.
	As discussed above, a district court is not bound to impose a 
sentence within the correctly-calculated GSR, but may deviate from 
that GSR “if it reasonably concludes that the other §3553 factors 
warrant” a deviation.  Robinson, 433 F.3d at 35.  Similarly, the 
factors set forth in 18 U.S.C. §3553(a) to guide district courts in 
sentencing defendants in individual cases should also guide 
appellate courts in determining whether a sentence is unreasonable.  
Booker, 125 S. Ct. at 766.  
	In reviewing whether a given non-Guidelines sentence is 
unreasonable, the Court should look at the district court’s 
statement of reasons for the sentence and determine whether those 
reasons are tied to the §3553(a) factors.  The Court should also 
examine whether the extent of the deviation, or the length of the 
sentence, is unreasonable.  See Webb, 403 F.3d at 383; Mashek, 406 
F.3d at 1017.  If the district court has deviated based on a legal 
judgment, this Court’s review is de novo.  Pho, 433 F.3d at 60-61 
(“errors of law render a sentence per se unreasonable, and 
appellate review of claimed errors of law is nondeferential (i.e., 
de novo)”).  The Court’s review of the district court’s discretionary judgment concerning the balancing of §3553(a) factors 
is deferential, however.  United States v. Canova, 412 F.3d 331, 
350 (2d Cir. 2005); see Pho, 433 F.3d at 60 (reasonableness 
standard and abuse of discretion standard bear “strong family 
resemblance to each other”).  Nonetheless, the respect that must be 
accorded the district court’s judgment “does not compel blind 
allegiance.”  United States v. Craven, 239 F.3d 91, 98 (1st Cir. 
2001) (pre-Booker).  Rather, the Court must decide whether the 
reasons given by the district court for its sentence are “logical 
and consistent” with the factors set forth in §3553(a).  Mykytiuk, 
415 F.3d at 608.  A sentence may be unreasonable if “the district 
judge fails to ‘consider’ the applicable guidelines range or 
neglects to ‘consider’ the other factors listed in 18 U.S.C. 
§ 3553(a), and instead simply selects what the judge deems an 
appropriate sentence without such consideration.”  Webb, 403 F.3d 
at 383; see Crosby, 397 F.3d at 115 (similar); Dean, 414 F.3d at 
729 (“Section 3553(a), unlike the guidelines themselves after 
Booker, is mandatory. * * * The sentencing judge cannot, after 
considering the factors listed in that statute, import his own 
philosophy of sentencing if it is inconsistent with them.”).  A 
sentence may also be unreasonable if the court “gives significant 
weight to an improper or irrelevant factor, or considers only 
appropriate factors but nevertheless commits a clear error of 
judgment by arriving at a sentence that lies outside the limited range of choice dictated by the facts of the case.”  Haack, 403 
F.3d at 1004. 
	There is no presumption that a sentence outside the GSR is 
unreasonable.  As noted above, although the range of “reasonable” 
sentences may extend beyond the properly calculated GSR in any 
given case, “the farther the judge’s sentence departs from the 
guidelines sentence (in either direction – that of greater 
severity, or that of greater lenity), the more compelling the 
justification based on factors in section 3553(a) that the judge 
must offer in order to enable the court of appeals to assess the 
reasonableness of the sentence imposed.”  Dean, 414 F.3d at 729.  
Cf. Haack, 403 F.3d at 1004 (reasonableness as constraint on 
district court’s discretion to deviate implies “a limited range of 
choice”).  Indeed, an extraordinary reduction must be supported by 
extraordinary circumstances.  Cf. United States v. Dalton, 404 F.3d 
1029, 1033 (8th Cir. 2005) (finding that an “extraordinary” 75 
percent downward deviation from the GSR was unreasonable given the 
defendant’s minimal assistance to the government and his low 
“amenability to rehabilitation”).  “[E]xtreme sentences * * * will 
rarely survive” review for unreasonableness.  United States v. 
Lata, 415 F.3d 107, 112 (1st Cir. 2005) (dicta).


	C.	There is no Appellate Jurisdiction to Review the District 
Court's Exercise of Discretion in Imposing Sentence 
Within a Correctly Calculated Guideline Range.
	A defendant’s claim that in imposing a sentence within the 
GSR, the district court misunderstood its authority under §3553(a)  
is reviewable as a “violation of law” under 18 U.S.C. §3742(a)(1).  
But a claim that a sentence which falls within the correctly 
calculated GSR is unreasonable is outside the “limited appellate 
review” authorized by 18 U.S.C. §3742(a) & (b) when the claim 
challenges solely the district court’s discretionary judgment of an 
appropriate sentence.3	3The government did not argue in its opening brief in this 
case that the Court lacked jurisdiction to review the defendant’s 
Booker claim.  However, on January 27, 2006, the Solicitor General 
of the United States authorized the United States Attorney for the 
Middle District of Florida to argue in a petition for rehearing en 
banc in United States v. Martinez, 2006 WL 39541 (11th Cir. Jan. 9, 
2006), that there is no jurisdiction for an appeal from a district 
court’s discretionary decision not to deviate from a sentence 
within a properly-calculated GSR, and this jurisdictional argument 
represents the position of the Department of Justice.  The 
government raises this issue now in response to the Court’s request 
for guidance on how it should review post-Booker sentences as a 
general matter, and because even where jurisdiction is not 
contested, courts have an independent obligation to address it.  
See, e.g., United States v. Cotton, 535 U.S. 625, 630 (2002) 
(jurisdictional claim cannot be waived).  Further, counsel has an 
obligation to assist the court in that task and should inform the 
court when counsel has doubts about its jurisdiction.  See, e.g., 
Minority Police Officers Assoc. of South Bend v. City of South 
Bend, 721 F.2d 197, 199 (7th  Cir. 1983).    Mistretta, 488 U.S. at 368.  Appellate 
jurisdiction “is purely a creature of statute,” and “to exercise 
that statutory right of appeal one must come within the terms of 
the applicable statute” – here, 18 U.S.C. §3742(a).  Abney v. United States, 431 U.S. 651, 656 (1977).  Thus, appellate 
jurisdiction over unreasonableness claims turns on the meaning of 
the phrase “imposed in violation of law” in §3742(a)(1).  The case 
law interpreting §3742(a)(1), and its language, structure, and 
legislative history support the conclusion that the statute’s 
limited grant of appellate jurisdiction does not cover claims that 
a sentence within the GSR is unreasonably long or short.
	Prior to the SRA, review of federal criminal sentences was 
available only in very limited circumstances.  Koon v. United 
States, 518 U.S. 81, 96 (1996).  In the SRA, Congress “altered this 
scheme in favor of a limited appellate jurisdiction to review 
federal sentences” under 18 U.S.C. §3742(a) & (b).  Koon, 518 U.S. 
at 96 (emphasis added).  In light of these new provisions, courts 
of appeals unanimously rejected arguments that §3742(a) permitted 
review of claims that a sentence within a properly calculated GSR 
was unreasonably high or that the district court had abused its 
discretion in refusing to depart downward.  See, e.g., United 
States v. Ruiz, 536 U.S. 622, 627 (2002) (citing cases).  As this 
Court explained,
[a]lthough through the Sentencing Reform Act, 
Congress sought to limit the trial court’s 
discretion in sentencing, the decision not to 
depart from the Guidelines is essentially 
discretionary. It is difficult to conceive how 
an abuse of that discretion would somehow 
amount to a “violation of law.”  If Congress 
meant “abuse of discretion,” it would have 
said so. The phrase “in violation of law” connotes a much more limited circumstance, 
such as when defendant is denied some 
procedural right.

United States v. Tucker, 892 F.2d 8, 10 (1st Cir. 1989).  
Furthermore, a broad reading of subsection (a)(1) would render the 
other provisions of §3742(a) superfluous.  There would be no need 
for subsections authorizing appeals that claim an incorrect 
application of the Guidelines, that challenge sentences outside the 
GSR, or that question the reasonableness of sentences for offenses 
not governed by the Guidelines, “if Subsection (a)(1) authorizes 
appeals of all sentences based on any arguable claim of error.”  
United States v. Colon, 884 F.2d 1550, 1553 (2d Cir. 1989); see 
also Tucker, 892 F.2d at 10.4	4Defendants may frame claims of unreasonableness as 
“violations of law” by arguing that the §3553(a) factors were 
improperly considered.  However, courts have previously found such 
arguments to be outside the scope of the phrase “imposed in 
violation of law,” §3742(a)(1).  See, e.g., United States v. 
Morales, 898 F.2d 99, 102-03 (9th Cir. 1990); Colon, 884 F.2d at 
1553; United States v. Denardi, 892 F.2d 269, 271-72 (3rd Cir. 1989) 
(each finding lack of jurisdiction over claims that proper 
consideration of §3553(a) factors mandated sentence below GSR).
	Booker does not change this analysis, because the Court did 
not, and could not, alter the scope of appellate jurisdiction as 
set forth in §3742(a).  As this Court has recognized, “[p]ursuant 
to §3742(a), this Court therefore continues to possess the same 
jurisdiction to review Guidelines sentences as before Booker.”  
United States v. Melendez-Torres, 420 F.3d 45, 50 (1st Cir. 2005).  That jurisdiction, the Court held, still does not include the 
authority to review a district court’s discretionary decision not 
to depart under the Guidelines.  Id.  The same logic supports the 
conclusion that an appellate court’s jurisdiction does not include 
the authority to review a district court’s discretionary decision 
not to deviate (under Booker) from the Guidelines. 
	The Court’s adoption of an “unreasonableness” standard of 
review did not change which claims could be raised under §3742(a); 
it merely established the standard by which any such claims would 
be reviewed.  If the Booker Court had intended to reinterpret 
§3742(a) to allow review of any claims of unreasonableness – 
effectively allowing review of all sentences – it would have worked 
a radical change in the law that the Court would have addressed 
explicitly.  See Webster v. Fall, 266 U.S. 507, 511 (1925) 
(“Questions which merely lurk in the record, neither brought to the 
attention of the court nor ruled upon, are not to be considered as 
having been so decided as to constitute precedents.”).
	To be sure, certain language in the Booker decision can be 
read in isolation to suggest unreasonableness review for all 
sentences.  See 125 S. Ct. at 765 (noting that §3742(a) and (b) 
“continue[] to provide for appeals from sentencing decisions 
(irrespective of whether the trial judge sentences within or 
outside the Guidelines range in the exercise of his discretionary 
power under §3553(a))”); 125 S. Ct. at 766 (“[W]e believe that appellate judges will prove capable of facing with greater 
equanimity than would Justice Scalia what he calls the ‘daunting 
prospect’ of applying such a standard across the board.”).  Such 
dicta, however, should not be relied upon to infer a drastic change 
in the law that is not necessary to effectuate the Court’s holding 
in Booker, and that is not consistent with other language in the 
opinion that stresses the Court’s intention to limit the 
ramifications of its excisions of §§3553(b)(1) and 3742(e).  See 
125 S. Ct. at 764.  Moreover, the passage referring to the 
“continu[ing]” application of §3742(a) suggests, not that the 
statute has been radically expanded, but that it continues to apply 
consistently with its existing scope and meaning.  Booker, 125 S. 
Ct. at 765.  Nor is the reference to appeals both “within and 
outside the Guidelines range” inconsistent with the application of 
the provision as originally enacted.  Section 3742(a) has always 
provided for appeals of sentences within the GSR where the claim 
involved an error in the application of the Guidelines or a 
“violation of law,” such as procedural or constitutional 
violations.  See 18 U.S.C. §§3742(a)(1) & (2).
	Four courts of appeals have nevertheless held that there is 
jurisdiction to review claims that a sentence within a correctly 
calculated GSR is unreasonable.  See United States v. McBride, 2006 
WL 89159 (6th Cir. Jan. 17, 2006); Martinez, 2006 WL 39541; Vaughn, 
2006 WL 29208; United States v. Mickelson, 2006 WL 27687 (8th Cir. Jan. 6, 2006).  Of these decisions, only Mickelson provides any 
sustained analysis of the issue.5	5The court in Martinez concluded, without any particularized 
analysis, “that a post-Booker appeal based on the 
‘unreasonableness’ of a sentence, whether within or outside the 
advisory guidelines range, is an appeal asserting that the sentence 
was imposed in violation of law pursuant to §3742(a)(1).”  
Martinez, 2006 WL 39541, at *3.  In Vaughn, the Seventh Circuit 
stated that all sentences are reviewable for reasonableness to 
support its holding that it has jurisdiction to review a failure to 
depart.  2006 WL 29208, at *5.  In McBride, the court held, without 
elaboration, that Booker requires review of within-GSR sentences 
for reasonableness.  2006 WL 89159, at *3-*6.    The Mickelson decision is 
premised on the Booker dicta discussed above, and on the conclusion 
“that appellate review for sentencing both within or outside the 
guidelines range fits within ‘what Congress would have intended in 
light of the Court’s constitutional holding.’”  2006 WL 27687, at 
*5 (quoting Booker, 125 S. Ct. at 757).6	6The legislative history does not support expanded review; 
rather, it makes clear that Congress intended to create only “a 
limited practice of appellate review.”  S. Rep. No. 98-225, at 149, 
reprinted in 1984 U.S.C.C.A.N. 3182, 3332.  The Mickelson court’s 
conclusion that review of all cases “is critically important to 
meet the congressional goals of eliminating sentencing disparities 
and refining the guideline system” is also unwarranted.  2006 WL 
27687, at *5.  These goals do not depend on appellate review of 
sentences within the GSR but rather on the undisputed jurisdiction 
to review sentences outside the GSR.  However, as the Court in 
Booker recognized, courts do not have a generalized authority in 
severing unconstitutional provisions to rewrite the provisions that 
are retained.  Rather, the court’s authority is limited to the 
excision of specific provisions only to the extent necessary to make the statute constitutional.7	7The court in Mickelson suggests that maintaining the limited 
review in §3742(a) would have the effect of making the Guidelines 
mandatory because “trial courts would be encouraged to sentence 
only within the guidelines range to avoid having sentences 
overturned on appeal.”  2006 WL 27687, at *5.  The idea that 
§3742(a) as historically interpreted violates the Sixth Amendment 
is inconsistent with Booker’s holding that only two provisions had 
to be excised to make the statute constitutional.  125 S. Ct. at 
764.  There is also no basis for presuming that district courts 
will abdicate their responsibility to apply the law, or that a 
limit on appellate review violates the Sixth Amendment.  See, e.g., Booker, 125 S. Ct. at 
764; Railroad Ret. Bd. v. Alton R. Co., 295 U.S. 330, 387 (1935) 
(severance clause “does not permit [the Court] to rewrite the 
statute but it does allow the excision of invalid provisions, or 
inclusions, which can be severed without destroying its 
structure”).  Moreover, courts cannot expand their own 
jurisdiction.  See Kokkonen v. Guardian Life Ins. Co., 511 U.S. 
375, 377 (1994) (“Federal courts are courts of limited 
jurisdiction.  They possess only that power authorized by 
Constitution and statute, which is not to be expanded by judicial 
decree.”).  The Court in Booker specifically determined that after 
excision of two clauses, the remainder of the statute was valid.  
125 S. Ct. at 764.  That statute does not authorize 
unreasonableness review of properly calculated Guidelines 
sentences.
	To the extent that the defendant is arguing that the district 
court erred in believing it was “without power to issue a 
‘nonguidelines’ sentence” except in certain limited circumstances, see Brief of Appellant at 17, this Court has jurisdiction to review 
that claim of legal error under 18 U.S.C. 3742(a)(1).  If the Court 
agrees with the government that the district court understood its 
broad discretion to deviate even where departure might have been 
precluded, then it should conclude that the district court’s 
judgment that a within-the-GSR sentence was appropriate and 
reasonable is unreviewable.
D.	A Sentence Within the Properly Calculated Guideline 
Sentencing Range is Presumptively Reasonable.
	Should the Court conclude that it has jurisdiction over a 
defendant's challenge to a sentence imposed as a matter of the 
district court’s discretion within the properly calculated GSR, its 
review of that sentence should rest on a “rebuttable presumption of 
reasonableness” that attaches to a sentence within the GSR.  
Mykytiuk, 415 F.3d at 608; see United States v. Alonzo, 2006 WL 
39119, at *3 (5th Cir. Jan. 9, 2006)  (“sentence within a properly 
calculated Guidelines range is presumptively reasonable”); 
Guerrero-Velasquez, 2006 WL 133494, at *1 n.1 (same) (dicta); 
United States v. Williams, 2006 WL 224067, at *1 (6th Cir. Jan. 31, 
2006); United States v. Lincoln, 413 F.3d 716, 717 (8th Cir.) 
(same), cert. denied, 126 S. Ct. 840 (2005); see also Mykytiuk, 415 
F.3d at 608 (“[I]t will be a rare Guidelines sentence that is 
unreasonable.”); Talley, 431 F.3d at 788 (recognizing that there is 
a “range of reasonable sentences from which the district court may choose, and when the district court imposes a sentence within the 
advisory Guidelines range, we ordinarily will expect that choice to 
be a reasonable one.”).  The rebuttable presumption rests on the 
same reasons that support the government’s view that the district 
court must give the Guidelines substantial weight in determining a 
reasonable sentence.  See Argument II, above.
	A defendant can rebut the presumption of reasonableness “only 
by demonstrating that his or her sentence is unreasonable when 
measured against the factors set forth in §3553(a).”8	8In Alonzo, the Fifth Circuit stated that “there does not seem 
to be a practical difference between the burden of rebutting a 
presumption of reasonableness afforded a properly calculated 
Guidelines range sentence and the burden of overcoming the great 
deference afforded such a sentence.”  2006 WL 39119, at *3.    Mykytiuk, 
415 F.3d at 608, citing Booker, 125 S. Ct. at 766 (noting that 
§3553(a) factors “will guide appellate courts, as they have in the 
past, in determining whether a sentence is unreasonable”); Talley, 
431 F.3d at 788.  As noted above, a sentence may be unreasonable if 
the court “fails to consider a relevant factor that should have 
received significant weight, gives significant weight to an 
improper or irrelevant factor, or considers only appropriate 
factors but nevertheless commits a clear error of judgment by 
arriving at a sentence that lies outside the limited range of 
choice dictated by the facts of the case.”  Haack, 403 F.3d at 
1004.  See also Webb, 403 F.3d at 383 (“[R]eview for reasonableness 
is not limited to consideration of the length of the sentence * * * [W]e may conclude that a sentence is unreasonable when the district 
judge * * * neglects to ‘consider’ the other factors listed in 18 
U.S.C. § 3553(a).”).
	Where the defendant offers nothing substantial to indicate 
that the sentence “offends the §3553(a) factors,” he cannot rebut 
the presumption of reasonableness and the sentence should be 
affirmed.   Mykytiuk, 415 F.3d at 608.  The court of appeals is not 
a super-sentencing tribunal that must recalibrate the district 
court’s balancing of the §3553(a) factors, or impose its own notion 
of a reasonable sentence.  A sentence within the GSR takes into 
account the sentencing goals set forth in §3553(a) and “will rarely 
be unreasonable.”  United States v. Williams, 2006 WL 250058, at *1 
(7th Cir. Feb. 3, 2006). 


CONCLUSION
	For the reasons set forth above and in the government’s 
principal brief, the judgment of the district court should be 
affirmed. 
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