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i 

QUESTION PRESENTED 

 Whether the Sixth Amendment, as construed 
in Apprendi v. New Jersey, 530 U.S. 466 (2000), 
and Blakely v. Washington, 542 U.S. 296 (2004), 
is violated by the imposition of consecutive sen-
tences based on the sentencing judge’s determi-
nation of a fact (other than a prior conviction) 
that was not found by the jury or admitted by the 
defendant. 
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PETITION FOR WRIT OF CERTIORARI 

_______________ 

The petitioner, State of Oregon, respectfully 
petitions this Court for a writ of certiorari to re-
view the judgment and opinion of the Oregon Su-
preme Court filed on October 11, 2007, and to re-
solve the significant split among state courts con-
cerning the application of Apprendi and Blakely 
to factual findings required for imposition of con-
secutive sentences. 

OPINIONS BELOW 

 The Oregon Court of Appeals affirmed respon-
dent’s conviction and sentence without issuing a 
written opinion. State v. Ice, 178 Or. App. 415, 39 
P.3d 291 (2001). 

 The Oregon Supreme Court reversed in a 5-2 
decision. State v. Ice, 343 Or. 248, ___ P.3d ___ 
(2007). That decision is reprinted in the Appendix 
at App. 1 to App. 46. 

JURISDICTION 

 The Oregon Supreme Court filed its decision 
on October 11, 2007. This Court has jurisdiction 
under 28 U.S.C. § 1257(a) to review the state 
court’s decision on a writ of certiorari. 
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CONSTITUTIONAL PROVISIONS 
INVOLVED 

 The Sixth Amendment to the United States 
Constitution, made applicable to the States 
through the Fourteenth Amendment, provides, in 
pertinent part, “In all criminal prosecutions, the 
accused shall enjoy the right to a speedy and pub-
lic trial, by an impartial jury . . . .” 

 The Fourteenth Amendment to the United 
States Constitution provides, in pertinent part: 
“[N]or shall any State deprive any person of life, 
liberty, or property, without due process of law . . 
. .” 

STATE STATUTORY PROVISION 
INVOLVED 

 Or. Rev. Stat. § 137.1231 provides for consecu-
tive sentencing as follows: 

(1) A sentence imposed by the 
court may be made concurrent or 
consecutive to any other sentence 
which has been previously imposed or 
is simultaneously imposed upon the 

                                                 
1 With the exception of some legally insignifi-

cant changes made in 2003 to correct a typo-
graphical error and to alter punctuation, Oregon 
Laws 2003, ch. 14, § 58, the version set out above 
is the version that applied to respondent. 
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same defendant. The court may pro-
vide for consecutive sentences only in 
accordance with the provisions of this 
section. A sentence shall be deemed 
to be a concurrent term unless the 
judgment expressly provides for con-
secutive sentences. 

(2) If a defendant is simultane-
ously sentenced for criminal offenses 
that do not arise from the same con-
tinuous and uninterrupted course of 
conduct, or if the defendant previ-
ously was sentenced by any other 
court within the United States to a 
sentence which the defendant has not 
yet completed, the court may impose 
a sentence concurrent with or con-
secutive to the other sentence or sen-
tences. 

(3) When a defendant is sentenced 
for a crime committed while the de-
fendant was incarcerated after sen-
tencing for the commission of a previ-
ous crime, the court shall provide 
that the sentence for the new crime 
be consecutive to the sentence for the 
previous crime. 

(4) When a defendant has been 
found guilty of more than one crimi-
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nal offense arising out of a continu-
ous and uninterrupted course of con-
duct, the sentences imposed for each 
resulting conviction shall be concur-
rent unless the court complies with 
the procedures set forth in subsection 
(5) of this section. 

(5) The court has discretion to im-
pose consecutive terms of imprison-
ment for separate convictions arising 
out of a continuous and uninter-
rupted course of conduct only if the 
court finds: 

(a) That the criminal offense for 
which a consecutive sentence is con-
templated was not merely an inciden-
tal violation of a separate statutory 
provision in the course of the com-
mission of a more serious crime but 
rather was an indication of defen-
dant’s willingness to commit more 
than one criminal offense; or 

(b) The criminal offense for which 
a consecutive sentence is contem-
plated caused or created a risk of 
causing greater or qualitatively dif-
ferent loss, injury or harm to the vic-
tim or caused or created a risk of 
causing loss, injury or harm to a dif-



5 

 

ferent victim than was caused or 
threatened by the other offense or of-
fenses committed during a continu-
ous and uninterrupted course of con-
duct. 

STATEMENT 

 After a jury trial, respondent was convicted of 
two counts of first-degree burglary and four 
counts of first-degree sexual abuse. The court 
sentenced him to a total of 340 months, with 
three of the sentences running consecutively. The 
Oregon Court of Appeals affirmed the judgment, 
without issuing a written opinion. State v. Ice, 
178 Or. App. 415, 39 P.3d 291 (2001). The Oregon 
Supreme Court reversed and remanded for resen-
tencing, holding that the sentencing court––by 
imposing consecutive sentences based on its own 
findings and not based on jury findings––violated 
respondent’s rights under the Sixth Amendment, 
as construed by this Court in Apprendi v. New 
Jersey, 530 U.S. 466 (2000), and Blakely v. Wash-
ington, 542 U.S. 296 (2004). State v. Ice, 343 Or. 
248, ___ P.3d ___ (2007). 

1. The underlying facts and convictions 

 Respondent managed an apartment complex 
where the 11-year-old victim lived with her 
mother and her younger brother. App. 2. Respon-
dent twice entered the family’s apartment, en-
tered the victim’s bedroom, and touched her 
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breasts and then her vagina. Id. Respondent 
faced six charges. For each of the two incidents, 
the state charged respondent with first-degree 
burglary for entering the victim’s apartment with 
the intent to commit sexual abuse, first-degree 
sexual abuse for touching the victim’s breasts, 
and first-degree sexual abuse for touching the 
victim’s vagina. App. 3. The jury convicted re-
spondent of all six charges. Id. 

2. The sentencing proceeding 

 Before sentencing, the parties submitted sen-
tencing memoranda. The state sought consecu-
tive sentences. App. 3-4. The state argued that 
the sentencing court should run the sentences for 
the two burglaries consecutively based on a find-
ing that there were two separate criminal epi-
sodes. See Or. Rev. Stat. § 137.123(2). The state 
also argued that, within each of those two crimi-
nal episodes, the sentence for sexual abuse based 
on touching the victim’s vagina should run con-
secutively to the sentence for burglary. See Or. 
Rev. Stat. § 137.123(4) and (5). The state recom-
mended that the sentences for sexual abuse 
based on touching the victim’s breasts should run 
concurrently with the sentences for sexual abuse 
based on touching the victim’s vagina. App. 3-4. 
Respondent initially presented only a state con-
stitutional argument concerning the necessity for 
a jury finding instead of a judicial finding on the 
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issue of the merger of the sexual abuse convic-
tions within each episode. App. 4-5.  

 Between the time respondent presented his 
sentencing memorandum and the sentencing pro-
ceeding, this Court decided Apprendi. Respon-
dent filed a supplemental memorandum bringing 
Apprendi to the sentencing court’s attention and 
asserting broadly, “‘[I]t is the province of the jury 
to determine which facts constitute a crime, and 
the jury must also consider any factors which 
may result in a sentence more severe than con-
templated by statute.’” App. 5. 

 At the sentencing hearing, the sentencing 
court rejected respondent’s arguments and fol-
lowed the state’s sentencing recommendations. 
App. 5-6. Or. Rev. Stat. § 137.123 directs that 
multiple sentences be served concurrently unless 
the judge finds (1) that the offenses did not occur 
as part of the same course of conduct or (2) that, 
even if the offenses occurred as part of the same 
course of conduct, one offense was not incidental 
to the other or the two offenses resulted in sepa-
rate harms. The sentencing court “found that the 
convictions for the two burglaries (and the atten-
dant sexual abuse convictions) arose out of ‘sepa-
rate incident[s]’ and, thus, did not ‘arise from the 
same continuous and uninterrupted course of 
conduct.’” App. 12. (quoting Or. Rev. Stat. § 
137.123(2)). That finding permitted the sentenc-
ing court “to order that the sentences arising out 
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of the second burglary run consecutively to the 
sentences arising out of the first burglary.” Id.  

 The sentencing court also implicitly found 
“that the three offenses (the burglary and the two 
instances of sexual abuse) that occurred during 
each burglary arose out of a ‘continuous and un-
interrupted course of conduct.’” App. 12 (quoting 
Or. Rev. Stat. § 137.123(4); footnote omitted). In 
order to impose consecutive sentences on the 
burglary and sexual abuse convictions, the sen-
tencing court found that the convictions for bur-
glary and sexual abuse reflected a “‘willingness to 
commit more than one criminal offense’” and, al-
ternatively, that the two offenses “‘caused * * * 
greater or qualitatively different loss, injury or 
harm to the victim.’” App. 13 (quoting Or. Rev. 
Stat. § 137.123(5)(a) and (b)). Based on these fac-
tual findings, the sentencing court imposed con-
secutive sentences on the two burglary convic-
tions, consecutive sentences on each conviction 
for sexual abuse based on touching the victim’s 
vagina, and concurrent sentences for the remain-
ing two sexual abuse convictions based on touch-
ing the victim’s breasts. App. 7-8. 
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3. The Oregon Court of Appeals affirmed 
without opinion. 

 Respondent appealed and the Oregon Court of 
Appeals affirmed without a written opinion.2 
State v. Ice, 178 Or. App. 415, 39 P.3d 291 (2001). 

4. The Oregon Supreme Court reversed, 
holding that the imposition of consecu-
tive sentences violated respondent’s 
Sixth Amendment rights. 

 Respondent petitioned for review in the Ore-
gon Supreme Court. In a 5-2 decision, that court 
reversed and remanded for resentencing. On the 
consecutive-sentencing issue, the majority first 
addressed respondent’s arguments under the 
state constitution. The court conducted a thor-
ough review of its precedent and reaffirmed that 
the state constitutional jury-trial right applies 
only to “elements” of the crime. App. 13-21. Re-
gardless of legislative labels, all “facts which con-
                                                 

2 The significant delay between the Oregon 
Court of Appeals opinion in 2001 and the Oregon 
Supreme Court opinion in 2007 was caused by 
the large number of cases in the state appellate 
courts presenting various issues related to Ap-
prendi and Blakely. As lead cases were identified 
with issues to be resolved by those courts, other 
cases raising similar issues were held in abey-
ance.  
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stitute the crime”—that is, facts that pertain to 
the act to be punished—are “elements” for state 
constitutional jury-trial purposes and must be 
proved to the jury. Id. Other types of facts that 
lead to enhanced punishment, including “those 
that ‘characterize the defendant,’” may be re-
served for the sentencing judge. Id. Applying 
those principles to the question at hand, the Ore-
gon Supreme Court held that consecutive-
sentencing findings could not be deemed to be 
elements of the individual crimes. App. 21-23. 
Because those findings “involve a comparison be-
tween two crimes for which defendant is to be 
punished, none of the [findings] can reasonably 
be deemed to constitute an element of either 
crime.” App. 22 (emphasis in original). Therefore, 
the sentencing court findings did not violate re-
spondent’s right to a jury trial under the Oregon 
Constitution. On this point, the majority and dis-
sent agreed. 

 Turning to the federal constitution, however, 
the majority rejected the state’s argument that 
the rule from Apprendi and Blakely is offense 
specific and is not intended to apply to the se-
quence in which discrete sentences for multiple 
crimes are to be served. In Apprendi, this Court 
held that “[o]ther than the fact of a prior convic-
tion, any fact that increases the penalty for a 
crime beyond the prescribed statutory maximum 
must be submitted to a jury, and proved beyond a 
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reasonable doubt.” 530 U.S. at 490. In determin-
ing the scope of Apprendi, the Oregon Supreme 
Court focused on this Court’s statement that “‘the 
relevant inquiry is one not of form, but of effect—
does the required finding expose the defendant to 
a greater punishment than that authorized by the 
jury’s guilty verdict.’” App. 28 (quoting Apprendi, 
530 U.S. at 494) (emphasis added by Oregon Su-
preme Court). The Oregon Supreme Court con-
cluded that that was the overarching principle to 
be gleaned from Apprendi and Blakely. The court 
then extended the application of those cases to 
any sentencing determination that results in a 
longer total sentence based on judicial factfind-
ing, even aggregate sentencing determinations 
about how independent sentences are to be 
served. App. 28-30. 

 The Oregon Supreme Court held that the im-
position of consecutive sentences based on judi-
cial factfinding violates the Sixth Amendment as 
construed in Apprendi and Blakely. According to 
the majority, judicial factfinding as a prerequisite 
to a defendant serving multiple sentences con-
secutively “necessarily ‘expose[s] the defendant to 
a greater punishment than that authorized by 
the jury’s guilty verdict,’ Apprendi, 530 US at 
494, based on judicial factfinding – and thereby 
violates the principles discussed in Apprendi and 
Blakely.” App. 30 (footnote omitted). 
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 The majority acknowledged that most other 
courts have construed Apprendi and Blakely as 
applying more narrowly to the sentence imposed 
on each separate conviction and not to sentencing 
in the aggregate. App. 30-31. But the majority 
disagreed with those decisions and, in doing so, 
clearly adopted a broad reading of this Court’s 
precedent. “The Apprendi, Blakely, and [United 
States v.] Booker[, 543 U.S. 220 (2005),] decisions 
all go to great lengths to discuss the broad prin-
ciples underpinning their particular holdings. It 
would be wrong for us to engage in an adaman-
tine refusal to get the message.” App. 31 (footnote 
omitted). 

 Where the majority discerned a broad underly-
ing principle from this Court’s cases, the dissent 
examined the specific problem this Court was ad-
dressing and concluded that this Court intended 
a more narrow focus. Writing for the dissent, Jus-
tice Kistler noted that in Apprendi and Blakely, 
“a trial court had enhanced a defendant’s sen-
tence for a single offense beyond the statutory 
maximum authorized for that offense based on a 
fact that the court had found during sentencing 
by a preponderance of the evidence.” App. 35 (Ki-
stler, J., dissenting). Justice Kistler determined 
that nothing in this Court’s cases “answer[s] the 
separate question of how a trial court should ag-
gregate multiple sentences when a jury has found 
a defendant guilty of multiple offenses.” App. 37. 
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Justice Kistler stressed that this Court’s broad 
references to punishment had to be read in con-
text, while considering both the issues before the 
Court and the precise terms of this Court’s hold-
ing. Id.  

 Justice Kistler identified the narrow issue be-
fore the Apprendi Court as the extent to which a 
legislature could avoid due-process requirements 
by redefining elements of crimes as sentencing 
factors that need not be determined by a jury be-
yond a reasonable doubt. App. 37-42. He traced 
this Court’s response to that type of problem be-
ginning with this Court’s caselaw addressing af-
firmative defenses to crimes. App. 37-38 (discuss-
ing Mullaney v. Wilbur, 421 U.S. 684 (1975), and 
Patterson v. New York, 432 U.S. 197 (1977)). 
From there, he traced this Court’s consideration 
of the issue into the realm of sentencing factors. 
App. 39-40 (discussing McMillan v. Pennsylvania, 
477 U.S. 79 (1986), and Almendarez-Torres v. 
United States, 523 U.S. 224 (1998)). Those deci-
sions resulted in adoption of an open-ended 
multi-factor test to distinguish true “elements” 
from “sentencing factors.” As Justice Kistler 
noted, this Court changed course in Apprendi and 
adopted a bright-line rule to avoid the problems 
inherent in that multi-factor test. App. 40-42 and 
n. 3. 

 Based on its understanding of the problem 
that this Court addressed in Apprendi and 
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Blakely, the dissent adopted a much narrower 
reading of that precedent. “Far from seeking to 
require juries to decide beyond a reasonable 
doubt every fact that affects sentencing, the rule 
in Apprendi serves only to provide a nonsubjec-
tive means of determining when the legislature’s 
efforts to redefine the elements of a single offense 
will stay within constitutional bounds.” App. 41-
42. That rule would apply only to individual sen-
tences, not to aggregate sentencing determina-
tions such as whether those sentences should be 
served consecutively. Thus, the dissent would 
have resolved the question in this case in favor of 
the state. 

REASONS FOR GRANTING THE PETITION 

 This Court should grant the petition for writ of 
certiorari and review this case for two reasons. 
First, the Oregon Supreme Court opinion deepens 
the significant split among the state courts that 
have considered this recurring issue of federal 
constitutional law. Unlike many decisions in this 
area, the Oregon Supreme Court opinion is thor-
oughly analyzed and clearly presents the conflict 
over the scope of this Court’s precedent that un-
derlies the split among state courts. This Court 
should grant review to resolve this split and es-
tablish a uniform application of the federal con-
stitutional jury-trial right for all states. 
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 Second, the Oregon Supreme Court’s holding 
is an unwarranted extension of Apprendi and 
Blakely beyond what this Court’s reasoning sup-
ports. This Court has explained the Apprendi 
rule as a non-subjective means for determining 
the elements of an offense. By extending the jury-
trial requirement to establishing how otherwise-
lawful sentences are served, the Oregon Supreme 
Court has gone well beyond the due-process con-
cerns that require states to prove each element of 
an offense to a jury beyond a reasonable doubt. 
The Oregon Supreme Court untethered the Ap-
prendi rule—a rule grounded in the jury-trial 
guarantee—from the focus on an individual “of-
fense” and, instead, linked it broadly to a defen-
dant’s total punishment. This Court should grant 
review to clarify the scope of the Apprendi rule 
and whether it applies to aggregate punishment. 

I. State courts are deeply divided over the 
scope of Apprendi and Blakely and their 
application to consecutive sentencing. 

 The parting of ways between the majority and 
dissent in the Oregon Supreme Court opinion 
mirrors the split in other state courts that have 
addressed whether Apprendi and Blakely extend 
to findings that are necessary to impose consecu-
tive sentences. The Oregon court’s holding “deep-
ens and confirms” the split on this recurring and 
significant issue of federal law. App. 44 (Kistler, 
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J., dissenting). There is at least a 7-3 split with 
state courts falling into two categories on 
whether Apprendi and Blakely apply to sentences 
in the aggregate.3 

A. The majority of state courts in which a 
factual finding is required for imposi-
tion of a consecutive sentence have 
construed Apprendi and Blakely nar-
rowly to not apply to aggregate sen-
tencing determinations. 

 The majority of state courts that have ad-
dressed the issue have concluded that the princi-
ples of Apprendi and Blakely do not apply to find-
ings required for imposition of consecutive sen-
tences. Illinois, Maine, Indiana, Tennessee, Min-
nesota, Alaska and Colorado provide the clearest 

                                                 
3 For many other states, as well as the federal 

courts, the imposition of consecutive sentences 
does not require factfinding, so the question of 
the applicability of Apprendi and Blakely does not 
arise in the same manner. See State v. Jacobs, 
644 N.W. 2d 695, 698-99 (Iowa 2001); State v. 
Bramlett, 273 Kan. 67, 41 P.3d 796, 797-98 
(2002); Gould v. State, 2006 Wy 157, 151 P.3d 
261, 267-68 (2006); see also United States v. 
Booker, 543 U.S. 220 (2005).  
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examples.4 Each of those states, like Oregon, re-
quires certain findings to impose consecutive sen-
tences. Yet, each state’s highest appellate court to 
have addressed the question concluded, unlike 
the Oregon Supreme Court, that this Court’s 
cases were not intended to apply to aggregate 
sentences, but only to the individual sentence 
imposed for each separate conviction.  

 Illinois law, with some exceptions, requires 
concurrent sentences “unless, having regard to 
                                                 

4 In addition to the seven states discussed in 
this section, several other states have grappled 
with the application of Apprendi and Blakely to 
consecutive sentences. Hawaii, New Jersey, New 
York and Texas have rejected consecutive-
sentencing challenges under Apprendi and 
Blakely, although the precise reasoning is more 
difficult to discern and may be influenced, espe-
cially in Texas, by peculiarities of state sentenc-
ing law. State v. Kahapea, 111 Haw. 267, 141 
P.3d 440, 447 n. 8, 451-53, recons. den., 111 Haw. 
316, 141 P.3d 489 (2006); State v. Abdullah, 184 
N.J. 497, 878 A.2d 746, 755-57 (2005); People v. 
Lloyd, 23 A.D.3d 296, 297-98, 805 N.W.S.2d 20, 
appeal den., 6 N.Y.3d 755, 843 N.E.2d 1163, 810 
N.Y.S. 2d 423 (2005); Barrow v. State, 207 S.W.3d 
377, 378-80 (Tex. Crim. App. 2006); Alameda v. 
State, 235 S.W.3d 218, 223-24 (Tex. Crim. App.), 
cert. den., 169 L. Ed. 2d 406 (2007). 
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the nature and circumstances of the offense and 
the history and character of the defendant, [the 
court] is of the opinion that consecutive sentences 
are required to protect the public from further 
criminal conduct by the defendant[.]” 730 I.L.C.S. 
515-8-4(b). Notwithstanding that that finding is 
required, the Illinois Supreme Court determined 
“that Apprendi concerns are not implicated by 
consecutive sentencing. It is a settled rule in this 
state that sentences which run consecutively to 
each other are not transmuted thereby into a sin-
gle sentence. Because consecutive sentences re-
main discrete, a determination that sentences are 
to be served consecutively cannot run afoul of 
Apprendi, which only addresses sentences for in-
dividual crimes.” People v. Wagener, 196 Ill. 2d 
269, 752 N.E.2d 430, 441-42, cert. den. sub nom. 
Wagener v. Illinois, 534 U.S. 1011 (2001) (cita-
tions and footnote omitted). The court “recog-
nize[d] that Apprendi contains isolated state-
ments which on their face might appear to sup-
port the conclusion that the jury must find be-
yond a reasonable doubt each and every fact 
which might have any real-world impact on the 
length of time the defendant might spend in 
prison.” 752 N.E.2d at 442. Nevertheless, the 
court determined that “these statements cannot 
be taken out of context” and declined “to extend 
the decisions of [this] Court to arenas which it did 
not purport to address, which indeed it specifi-



19 

 

cally disavowed addressing[.]” Id. See also People 
v. Carney, 196 Ill. 2d 518, 752 N.E.2d 1137, 1147 
(2001) (“McMillan, as well as Apprendi, spoke in 
terms of exposing a defendant to a greater pun-
ishment than that authorized for the particular 
offense. Consecutive sentences do not expose a 
defendant to punishment exceeding the statutory 
maximum for each conviction.”).5 

 Similarly, Maine requires sentencing judges to 
make certain findings to impose consecutive sen-
tences. See 17-A M.R.S.A. § 1256(2) (delineating 
findings) and State v. Commeau, 2004 Me. 78, 
852 A.2d 70, 75 (2004) (“in the absence of the re-
quired findings, supported by the record, sen-
tences must run concurrently”). The Maine Su-
preme Court recently denied a defendant’s Ap-
prendi challenge to the imposition of consecutive 
sentences. State v. Keene, 2007 Me 84, 927 A.2d 
398, cert. den. sub nom. Keene v. Maine, 128 S. 
Ct. 490 (2007). The court concluded that “the 
principles underlying Apprendi do not apply to 
                                                 

5 Although Wagener and Carney predate 
Blakely, an Illinois intermediate appellate court 
has subsequently held that Blakely does not 
change the analysis from the Illinois Supreme 
Court and has declined to require jury factfinding 
for consecutive sentences. See People v. Tabb, 374 
Ill. App. 3d 680, 870 N.E.2d 914, 929, appeal de-
nied 2007 Ill. LEXIS 1522 (2007). 
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consecutive sentences because a judge’s decision 
on how two separate sentences for two distinct 
crimes shall be served is entirely different from 
the jury’s determination of whether the elements 
of a crime, necessary for a particular sentence for 
that crime, have been committed.” 927 A.2d at 
408. “The [sentencing] court’s decision to require 
that separate sentences be served consecutively 
in no way increases the penalties for the individ-
ual crimes.” Id. at 407. 

 Indiana requires judicial factfinding not as a 
matter of statutory requirement, but as a judi-
cially created requirement. The Indiana Supreme 
Court noted in Smylie v. State, 823 N.E.2d 679, 
686 (Ind.), cert. den. sub nom. Smylie v. Indiana, 
546 U.S. 976 (2005), that the state statutes “do 
not erect any target or presumption concerning 
concurrent or consecutive sentences.” But the 
court also confirmed that a finding is required for 
imposition of consecutive sentences. Smylie, 823 
N.E.2d at 686 (“an Indiana trial judge may im-
pose a consecutive sentence if he or she finds at 
least one aggravator”; citations and footnote 
omitted); id. at 686 n. 8 (“Indiana’s caselaw has 
developed to make an aggravating circumstance a 
requirement before a consecutive sentence may 
be imposed.”). On the question of who must make 
the factual finding, the Indiana Supreme Court 
distinguished Apprendi and Blakely and con-
cluded that “[t]here is no constitutional problem 



21 

 

with consecutive sentencing so long as the trial 
court does not exceed the combined statutory 
maximums.” Id. at 686. 

 Tennessee law requires the sentencing court 
to make factual findings by a preponderance of 
the evidence in order to impose consecutive sen-
tences. T.C.A. § 40-35-115. Tennessee’s interme-
diate appellate court consistently has held that 
the rule from Apprendi and Blakely does not ap-
ply to those findings. See State v. Allen, 2007 
Tenn. Crim. App. LEXIS 506, *4-*9 (2007); State 
v. Davis, 2007 Tenn. Crim. App. LEXIS 580, *68-
*69 (2007); State v. Roberts, 2004 Tenn. Crim. 
App. LEXIS 1049, *32-*36, appeal den., 2005 
Tenn. LEXIS 281 (2005). In doing so, the Tennes-
see appellate court has explained that “[t]he 
manner of service of the sentence imposed when 
a trial court decides whether to impose consecu-
tive sentences—a decision it may make only after 
the jury has found the defendant guilty of multi-
ple offenses beyond a reasonable doubt—does not 
usurp the jury’s factfinding powers or offend the 
defendant’s due process rights.” State v. Higgins, 
2007 Tenn. Crim. App. LEXIS 763, *42 (2007). 
“Apprendi and Blakely establish that the right to 
jury trial as embodied in the Sixth Amendment 
applies merely to the findings necessary to estab-
lish a defendant’s guilt of a specific offense.” State 
v. Davis, 2004 Tenn. Crim. App. LEXIS 1106, *31 
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(2004), appeal den., 2005 Tenn. LEXIS 526 
(2005). 

 In Minnesota, “[i]f a defendant is convicted of 
multiple current offenses, it is presumed that 
sentences for these offenses will be served con-
currently.” State v. Rannow, 703 N.W.2d 575, 577 
(Minn. App. 2005). Consecutive sentences may be 
imposed based on a finding that the multiple of-
fenses were for crimes against persons. State v. 
Senske, 692 N.W.2d 743, 746 (Minn. App.), review 
denied 2005 Minn. LEXIS 302 (2005). The Min-
nesota Court of Appeals has rejected Apprendi 
challenges to the imposition of consecutive sen-
tences. The court has explained that “the hold-
ings of Blakely and Apprendi are limited to the 
enhancement of a sentence for a single crime and 
do not extend to consecutive sentencing, which 
determines the relationship between two or more 
sentences separately imposed for different of-
fenses.” Rannow, 703 N.W. at 581. Because con-
secutive sentencing “involves separate punish-
ments for discrete crimes[,]” there is no basis to 
apply Apprendi and Blakely to those determina-
tions “any more than [they] would require a jury 
determination whether multiple sentences are 
permissible.” Senske, 692 N.W.2d at 749. 

 In Alaska, “before a sentencing judge imposes 
consecutive sentences that total more than the 
maximum sentence for a defendant’s most serious 
offense, the judge must expressly find that the 
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total sentence is necessary to protect the public.” 
Vandergriff v. State, 125 P.3d 360, 362 (Alaska 
Ct. App. 2005) (footnote omitted). The Alaska 
Court of Appeals rejected the argument that Ap-
prendi and Blakely principles require a jury to 
make that finding. Id. at 361-63. The court ex-
plained that “[t]he facts that a jury finds are not 
essential to the lawful imposition of consecutive 
sentencing” and that “[w]hen a judge is sentenc-
ing a defendant on more than one conviction in a 
single judgment * * * the jury retains its power to 
find the facts underlying each count and underly-
ing the ‘statutory maximum’ that a judge has au-
thority to impose on any single count.” Id. at 363.  

 Finally, in Colorado, a trial court has author-
ity to impose consecutive sentences in some but 
not all cases, depending on the facts. People v. 
Clifton, 69 P.3d 81, 84 (Colo. App. 2001), reaff’d 
in part, 74 P.3d 519 (Colo. App. 2003). But a 
court is required to impose consecutive sentences 
when “[a] person [is] convicted of two or more 
separate crimes of violence arising out of the 
same incident.” C.R.S. § 18-1.3-406(1)(a), for-
merly numbered C.R.S. § 16-11-309(1)(a). The 
Colorado Court of Appeals held that the rule from 
Apprendi did not extend to that determination. 
Clifton, 69 P.3d at 83-86. The court concluded 
that “the Supreme Court’s concern in Apprendi 
was whether the sentencing court had, on the ba-
sis of facts found by the court and not the jury, 
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exceeded the sentence for a particular count.” Id. 
at 85. The court held that the imposition of con-
secutive sentences did not violate Apprendi be-
cause “[w]hen defendant’s sentence on each count 
is viewed separately, each sentence he received 
was less than the statutory maximum prescribed 
for the offense.” Id. at 86; see also People v. 
Lehmkuhl, 117 P.3d 98, 106-08 (Colo. App. 2004), 
cert. den. sub nom. Lehmkuhl v. People, 2005 
Colo. LEXIS 719 (2005), cert. den. 546 U.S. 1109 
(2006) (following Clifton and reaching same re-
sult in post-Blakely case). 

B. Oregon now joins the minority of state 
courts which have broadly construed 
Apprendi and Blakely to apply to the 
factual determinations necessary for 
imposition of consecutive sentences. 

 Only two other state courts—the Ohio and 
Washington Supreme Courts—have reached the 
same conclusion as the Oregon Supreme Court on 
this issue. Under Ohio’s statutes, consecutive 
sentences “may not be imposed except after addi-
tional factfinding by the judge.” Ohio v. Foster, 
109 Ohio St. 3d 1, 2006 Ohio 856, 845 N.E.2d 
470, cert. den. sub nom. Foster v. Ohio, 127 S. Ct. 
442 (2006). The Foster court summarily an-
nounced, without any analysis, that “because the 
total punishment increases through consecutive 
sentences only after judicial findings beyond 
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those determined by a jury or stipulated to by a 
defendant, [the Ohio statute] violates principles 
announced in Blakely.” 845 N.E.2d at 491.  

 In addition to the scarce analysis from the 
court, its holding appears to be based, in part, on 
the misapprehension that its statute and re-
quirement for findings was unique. See id. 
(“[w]hile other state courts have held that their 
statutes on consecutive sentences do not violate 
Blakely, Ohio appears to be unique in having a 
rule that sentences of imprisonment shall be 
served concurrently”; citations and footnote omit-
ted). Yet Ohio’s sentencing structure is not 
unique when compared with the other states in 
which appellate courts have considered and re-
jected the broad application of Apprendi and 
Blakely to consecutive sentences. Whether dic-
tated by statute or judicial construction, each of 
the seven states discussed above—like Ohio—
requires factfinding to impose a consecutive sen-
tence. The different results in Ohio (and now 
Oregon) and other states cannot be explained 
away by any differences in state-law require-
ments for imposition of consecutive sentences. In-
stead, any differences are predicated on distinctly 
different readings of the scope of Apprendi and 
Blakely.6 

                                                 
6 In Foster, the Ohio Supreme Court excised 

the requirement of a finding as a basis for impo-



26 

 

 Washington also has applied Apprendi and 
Blakely to sentences in the aggregate rather than 
limiting their application to each individual sen-
tence. But the picture that emerges from that 
state is clouded. Indeed, the two lead Washington 
cases on the issue appear to be directly at odds 
with each other.  

 In State v. Cubias, 155 Wn. 2d 549, 120 P.3d 
929 (2005), the Washington Supreme Court held 
that the imposition of consecutive sentences un-
der Washington’s consecutive-sentencing statute 
did not violate the principle set forth in Apprendi 
and Blakely. The consecutive sentences were 
based on a judicial finding that convictions for 
three counts involving three different victims 
arose out of “separate and distinct criminal con-
duct[.]” 120 P.3d at 930-31. The court determined 
that Apprendi and Blakely were not concerned 
with consecutive sentences, but only whether the 
sentence for a single count exceeded the statutory 
                                                                                                     
sition of consecutive sentences. 845 N.E.2d at 
497-98. Although sentencing courts in Ohio now 
have inherent authority to impose consecutive 
sentences, the Ohio Supreme Court felt com-
pelled to rewrite a legislatively enacted policy 
based solely on its interpretation of federal con-
stitutional law. Thus, the holding is significant 
even if it has minimal impact on defendants cur-
rently being sentenced in Ohio. 



27 

 

maximum, and the court rejected the challenge to 
the consecutive sentences. Id. at 931-33; see also 
State v. Louis, 155 Wn. 2d 563, 120 P.3d 936, 940 
(2005) (“the principle set forth in Apprendi and 
Blakely has no application to consecutive sentenc-
ing decisions so long as each individual sentence 
remains within the statutory maximum for that 
particular offense”). 

 Yet the Washington Supreme Court made the 
opposite determination for consecutive sentences 
imposed under a different portion of the statute, 
which requires courts to first find an aggravating 
factor. In In re VanDelft, 158 Wn. 2d 731, 147 
P.3d 573, 578-79 (2006), cert. den. sub nom. 
Washington v. VanDelft, 127 S. Ct. 2876 (2007), 
the court held that Apprendi applied simply be-
cause a finding was required. The court distin-
guished Cubias as based on a portion of the sen-
tencing statute that did not establish a presump-
tion of concurrent sentences. Id. 

 The lead Washington cases are difficult to rec-
oncile. Both statutory provisions require judicial 
fact-finding to impose consecutive sentences. As 
Justice Kistler noted in his dissent in this case, 
the statutes are “analytically identical” for Ap-
prendi purposes with “[t]he only difference” being 
that the statute at issue in VanDelft posed the 
Apprendi issue “in a more obvious way.” App. 45 
n. 5. In any event, for purposes of this petition it 
is clear that at least some consecutive sentences 
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in Washington are subject to Apprendi and 
Blakely. 

 Oregon now joins Ohio and Washington as the 
only states to have determined that the principles 
announced in Apprendi and Blakely apply not 
only to the sentences imposed for individual of-
fenses, but also to the aggregate sentence im-
posed through consecutive sentencing. This Court 
should grant the petition to resolve the uncer-
tainty about the application of Apprendi and 
Blakely to consecutive sentencing and to estab-
lish a uniform application of the federal constitu-
tional jury-trial right for all states. 

II. The Oregon Supreme Court’s decision 
improperly expands Apprendi and 
Blakely to apply to all aspects of a de-
fendant’s total sentencing rather than 
limiting those cases to ensuring that a 
jury properly considers each element of 
a single offense.  

  The Oregon Supreme Court majority con-
strued Apprendi and Blakely to stand broadly for 
the proposition that any fact that extends a de-
fendant’s sentence—even when viewed in the ag-
gregate—must be determined by a jury. The dis-
sent read those decisions as addressing only the 
more narrow concern that the state may not 
avoid proving elements of a crime by recharacter-
izing them as factors related solely to punish-
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ment. As the dissent explains, the majority’s con-
clusion “marks an abrupt departure from years of 
tradition[,]” and is “at odds with the holdings and 
reasoning of” this Court’s cases by extending be-
yond the reach of the narrow question this Court 
addressed in Apprendi and Blakely. App. 33, 43. 

 As an initial matter, nothing in this Court’s 
cases purports to address consecutive sentences 
or the aggregate punishment for multiple crimes. 
In both Apprendi and Blakely, this Court ad-
dressed a narrow question—the validity of an in-
dividual sentence that exceeded the statutory 
maximum for a single offense. In neither case, or 
any subsequent case, did this Court address 
whether Apprendi and Blakely apply only to the 
sentence imposed for a single offense or more 
broadly to aggregate sentences imposed for mul-
tiple offenses.  

 Indeed, the only discussion about consecutive 
sentences in Apprendi suggests that the Apprendi 
rule does not extend to that determination. The 
Court began by explaining that the narrow issue 
involved a particular sentence for a particular of-
fense on a particular count and that the fact that 
the defendant’s sentence fell within the author-
ized aggregate maximum was irrelevant. Ap-
prendi, 530 U.S. at 474. The Court specifically set 
aside, as irrelevant to this narrow issue, the ar-
gument that a judge could have imposed a con-
secutive sentence on two other counts to reach 
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the same sentence imposed on the single count. 
Id. “The constitutional question, however, is 
whether the 12-year sentence imposed on count 
18 was permissible, given that it was above the 
10-year maximum for the offense charged in that 
count.” Id. The sentences on the other counts 
were not relevant to the issue before the Court. 
Id. Thus, in Apprendi, this Court did not even 
consider, let alone hold, that judicial factfinding 
for imposition of consecutive sentences violates 
the constitution. Similarly, in Blakely, the Court 
considered only the validity of an individual sen-
tence imposed for a single offense. 542 U.S. at 
298-99. Again, the Court noted that a sentence on 
a separate offense was not relevant to the issue 
before the Court. Id. at 299 n. 2. 

 While it remains possible that the Court’s nar-
row focus on the individual sentences rather than 
the aggregate sentences reflected merely the spe-
cific facts of the cases before it, as the Oregon 
Supreme Court majority presumed, other aspects 
of the cases strongly suggest otherwise. Apprendi 
is predicated on a defendant’s right to have a jury 
find, beyond a reasonable doubt, the elements of 
an offense (i.e., the facts that are “necessary to 
constitute a statutory offense”). See Apprendi, 
530 U.S. at 476-78, 483-84 (identifying those as 
underlying constitutional principles); see also 
United States v. Gaudin, 515 U.S. 506, 511 (1995) 
(“[t]he Constitution gives a criminal defendant 
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the right to demand that a jury find him guilty of 
all the elements of the crime with which he is 
charged”); In re Winship, 397 U.S. 358, 364 
(1970) (“the Due Process Clause protects the ac-
cused against conviction except upon proof be-
yond a reasonable doubt of every fact necessary 
to constitute the crime with which he is 
charged”). And, as this Court explained in 
Booker, the Apprendi rule was a response to “a 
new trend in the legislative regulation of sentenc-
ing” that shifted from indeterminate sentencing 
to defined sentences with enhancements based on 
the finding of additional “sentencing factors.” 
Booker, 543 U.S. at 236-37. 

 Apprendi protected the jury-trial right by pro-
viding a legal framework to determine whether a 
fact that state law ostensibly describes as a “sen-
tencing factor” is more accurately characterized 
as an element of the underlying offense. Under 
Apprendi, the legislature is deemed to have cre-
ated the functional equivalent of a “greater” of-
fense, with an additional element, when it pro-
vides that a factual finding made at sentencing 
authorizes a punishment in excess of the statu-
tory maximum that would otherwise be available 
for the offense. Apprendi, 530 U.S. at 494, n. 19. 
Short of that, the legislature is free to create 
“sentencing factors” that affect a defendant’s sen-
tence within the statutory maximum, and those 
factors need not be submitted to the jury or 
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proven beyond a reasonable doubt. Harris v. 
United States, 536 U.S. 545, 549-50 (2002).  

 The Oregon Supreme Court wrongly extrapo-
lated broad principles from Apprendi and Blakely 
that go beyond this Court’s concern with the re-
quired proof for each element of a particular of-
fense. As Justice Kistler explained in dissent, 
“the rule in Apprendi serves only to provide a 
nonsubjective means of determining when the 
legislature’s effort to redefine the elements of a 
single offense will stay within constitutional 
bounds.” App. 41-42. That narrower focus is dis-
cernible from the very rule itself: “[o]ther than 
the fact of a prior conviction, any fact that in-
creases the penalty for a crime beyond the pre-
scribed statutory maximum must be submitted to 
a jury, and proved beyond a reasonable doubt.” 
Apprendi, 530 U.S. at 490 (emphasis added). 
That is, the proper focus is on the elements of 
(and punishment for) the individual crime. 

 Consecutive sentences do not increase penal-
ties for the individual offenses and do not in-
crease the stigma associated with the individual 
convictions. See Apprendi, 530 U.S. at 484, 495 
(noting both “the loss of liberty and the stigma 
attaching to the offense” as concerns underlying 
procedural protections in criminal prosecutions). 
Nor do consecutive sentences transform the indi-
vidual offenses into greater offenses or create ad-
ditional elements that implicate a defendant’s 
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right to have a jury find, beyond a reasonable 
doubt, all of the elements of the offense. The judi-
cial determination that there should be no “free 
crime” and that an offender should be punished 
for each crime of conviction neither alters the 
maximum penalty for any of the crimes commit-
ted nor creates a separate offense calling for an 
additional penalty. Nothing in the history of the 
common law or the Sixth Amendment prohibits a 
judge from deciding that multiple sentences 
should be served in a way that imposes meaning-
ful punishment for each crime of conviction and 
nothing suggests that those decisions intrude on 
the jury’s role. 

 The Oregon Supreme Court majority’s expan-
sive reading of the Apprendi rule also creates 
considerable tension with this Court’s non-
Apprendi Sixth Amendment precedent. On a dif-
ferent Sixth Amendment issue, this Court held 
that “[t]he Sixth Amendment’s guarantee of the 
right to a jury trial does not extend to petty of-
fenses, and its scope does not change where a de-
fendant faces a potential aggregate prison term in 
excess of six months for petty offenses charged.” 
Lewis v. United States, 518 U.S. 322, 323-24 
(1996) (emphasis added). In Lewis, this Court ad-
dressed the distinction for Sixth Amendment 
purposes between “serious” offenses, to which the 
Sixth Amendment right to a jury trial attaches, 
and “petty” offenses, to which it does not. Id. at 



34 

 

325. A maximum prison term greater than six 
months indicates that the legislature considered 
the offense serious and, therefore, the Sixth 
Amendment right to a jury trial attaches. Id. at 
326. The Court held that, to determine whether 
the right to a jury trial attaches when a defen-
dant is charged with multiple offenses, a court 
must look to the maximum penalty for each of the 
individual offenses, rather than the aggregate 
maximum. Id. at 323-30. The Court specifically 
rejected the notion that the aggregate penalties 
could transform petty offenses into serious of-
fenses: “The fact that petitioner was charged with 
two counts of a petty offense * * * [does not] 
transform the petty offense into a serious one.” 
Id. at 327. 

 If the Sixth Amendment right to a jury trial at 
the front end of the criminal justice proceeding is 
limited to individual offenses and not to the ag-
gregate, the scope should be limited in the same 
manner at the back end of the process. If the ag-
gregate maximum punishment is immaterial for 
determining whether the Sixth Amendment right 
attaches at the front end, it should also be imma-
terial at sentencing under the principles an-
nounced in Apprendi and Blakely. The Oregon 
Supreme Court majority’s opinion appears at 
odds with this Court’s holding in Lewis and offers 
no basis for distinguishing the scope of the Sixth 
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Amendment’s jury-trial guarantee in the two 
substantially similar legal contexts. 

 This Court should grant the petition to ad-
dress the scope of Apprendi and Blakely and the 
apparent inconsistencies between the Oregon Su-
preme Court’s decision and this Court’s Sixth 
Amendment precedent.  

III. This case provides an excellent vehicle 
to resolve this unsettled question about 
whether the Sixth Amendment jury-trial 
right applies to aggregate sentencing 
determinations.  

 This Court’s landmark decisions in Apprendi 
and Blakely have had a profound impact on sen-
tencing practices throughout this country and 
have resulted in waves of litigation and new leg-
islation. The meaning and scope of Apprendi have 
been among the most pressing issues in criminal 
law in recent years. Many of the questions have 
been resolved, but it is clear that the issue pre-
sented in this petition—one that has created at 
least a 7-3 split among state courts—can be set-
tled only by this Court.  

 The importance of this issue can be seen in 
courtrooms daily. Consecutive sentencing is one 
of the crucial tools used to impose meaningful 
punishment for each separate conviction where 
warranted. Traditionally, that determination has 
been made by the sentencing court. In the major-
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ity of states that have considered the issue, the 
sentencing court retains that traditional author-
ity. But Oregon judges have now lost their tradi-
tional role in this critical area because of uncer-
tainty about the scope of the Sixth Amendment 
jury-trial guarantee addressed by this Court in 
Apprendi and Blakely. And the policy choice im-
plemented through the Oregon legislative proc-
ess—like the choice made in Ohio and Washing-
ton—has been struck down based on an uncertain 
reading of this Court’s precedent. 

 This case provides an excellent vehicle for re-
solving this important and recurring question of 
the scope of the Sixth Amendment jury-trial 
guarantee and its application to consecutive sen-
tencing. The question was squarely raised in the 
Oregon Supreme Court and the issues were well-
briefed on both sides. As the Oregon court made 
clear, there are no procedural impediments to 
this Court’s review of the issue. The claim was 
adequately preserved in the trial court and prop-
erly presented in the state appellate courts. The 
Oregon Supreme Court considered—and re-
jected—the possibility that the question could be 
resolved on state statutory or state constitutional 
grounds. The majority and dissenting opinions 
are well-analyzed and mirror the fundamental 
split that has divided state appellate courts on 
this issue.  
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 This Court has rejected petitions raising this 
issue in other cases. But in some of those cases, 
the issue had not been presented to the state sen-
tencing court or other procedural impediments 
may have limited the Court’s ability to resolve 
the question. Until the Oregon Supreme Court 
decision, the split among the state courts was not 
well-defined because the Ohio Supreme Court 
had “fixed” the problem by excising some of the 
statutory requirements for factfinding and be-
cause the Washington caselaw was confusing. 
Now, the split is sufficiently developed and war-
rants this Court’s review at this time. 

 The issue presented in this petition is pending 
before this Court in Black v. California, 07-6140 
(petition filed August 24, 2007; brief in opposition 
filed December 10, 2007; scheduled for considera-
tion at this Court’s conference on January 11, 
2008). As California has argued in its brief in op-
position, that state does not require judicial fact-
finding as a prerequisite to the imposition of con-
secutive sentences. If California’s contention is 
correct, the issue that has divided the state 
courts is not squarely presented in Black.7 In ad-

                                                 
7 If California’s contention is not correct, then 

the split on this issue is at least 8-3, with one of 
the largest states taking the opposite view of Ap-
prendi and Blakely than did the Oregon Supreme 
Court. See People v. Black, 41 Cal. 4th 799, 62 Cal. 
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dition, there are other potential barriers to the 
Court’s reaching this issue in that case. If, how-
ever, this Court grants Black’s petition for a writ 
of certiorari, it should grant review in this case 
and consolidate the two.8 This case presents the 
better vehicle for deciding this important ques-
tion under the Sixth and Fourteenth Amend-
ments as construed in Apprendi and Blakely, and 
granting the petition in this case will ensure that 
no “vehicle” problems prevent this Court from 
reaching this significant issue.  

CONCLUSION 

 This Court should grant the petition for a writ 
of certiorari in order to clarify the scope of Ap-
prendi and Blakely, and to clarify whether the 
Sixth Amendment jury-trial guarantee applies to 

                                                                                                     
Rptr. 3d 569, 161 P.3d 1130, 1144-45 (2007). In 
Black, the California Supreme Court rejected the 
defendant’s argument that Apprendi and Blakely 
require a jury determination of facts to support 
imposition of consecutive sentences. Even if the 
California court’s holding is based, in part, on the 
discretionary nature of the state’s sentencing law, 
it is clear that the court takes a narrower view of 
the scope of Apprendi and Blakely than the Ore-
gon Supreme Court took in this case. 

8 Alternatively, this Court could hold this case 
until it decides Black. 
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sentencing in the aggregate or is limited to ensur-
ing jury consideration of the elements of a single 
offense. 
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Before De Muniz, Chief Justice, and Carson, 
Gillette, Durham, Balmer, Kistler, and Walters, 
Justices.∗∗ 

GILLETTE, J. 

 The question in this criminal case is whether 
the state or federal constitution requires that a 
jury, rather than a judge, find the facts that Ore-
gon law requires be present before a judge can 
impose consecutive sentences. Over defendant’s 
objection, the trial court in the present case im-
posed consecutive sentences based on its own fac-
tual findings. The Court of Appeals affirmed the 
trial court’s judgment without opinion. State v. 
Ice, 178 Or App 415, 39 P3d 291 (2001). We al-
lowed defendant’s petition for review and now re-
verse the decision of the Court of Appeals and the 
judgment of the trial court. 

 Defendant managed an apartment complex 
where the 11-year-old victim, her mother, and 
younger brother lived. On two occasions, defen-
dant entered into the family’s apartment at 
night. On each occasion, defendant went into the 
victim’s bedroom and touched her breasts and 
then her vagina.  

                                                 
∗∗ Carson, J., retired December 31, 2006, and did par-

ticipate in the decision of this case. Linder, J., did not 
participate in the consideration or decision of this case. 
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 Based on those acts, a grand jury indicted de-
fendant for committing six crimes. The indict-
ment alleged that defendant twice committed 
first-degree burglary by entering the victim’s 
apartment with the intent to commit sexual 
abuse. The indictment also alleged that, during 
each burglary, defendant committed two acts of 
first-degree sexual abuse; specifically, the in-
dictment alleged that, on each occasion, defen-
dant touched the victim’s breasts and then her 
vagina. Defendant pleaded not guilty. The case 
was tried to a jury. After considering the evi-
dence, the jury convicted defendant of all six 
charges. 

 Before the sentencing hearing, the parties 
submitted sentencing memoranda. Regarding the 
length of the sentences, the state recommended 
that the trial court impose enhanced or upward 
departure sentences on the two burglary convic-
tions and also on the two sexual abuse convic-
tions based on touching the victim’s vagina. It did 
not argue that the court should impose departure 
sentences on the two sexual abuse convictions 
based on touching the victim’s breasts. With re-
spect to the separate question of whether the sen-
tences should run concurrently or consecutively, 
the state contended that there were two separate 
criminal episodes based on the two burglaries 
and that the sentences arising out of each of 
those criminal episodes should run consecutively 
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to each other. The state also argued that, within 
each of the two criminal episodes, the sentence 
for sexual abuse based on touching the victim’s 
vagina should run consecutively to the sentence 
for burglary. It recommended, however, that the 
sentences for sexual abuse based on touching the 
victim’s breasts should run concurrently with the 
sentences for sexual abuse based on touching the 
victim’s vagina. 

 In his sentencing memorandum, defendant did 
not address whether the court should impose de-
parture sentences. Regarding consecutive sen-
tences, defendant agreed that there were two 
criminal episodes and that ORS 137.123(2) would 
permit the trial court to impose the sentences 
arising out of the second episode consecutively to 
the sentences arising out of the first episode. De-
fendant noted, however (and the state agreed), 
that the trial court could impose consecutive sen-
tences within each episode only if it made certain 
factual findings set out in ORS 137.123(5). De-
fendant did not argue, in his sentencing memo-
randum, that either the state or federal constitu-
tion required a jury to make those findings. De-
fendant did argue, however, that the two sexual 
abuse convictions that occurred within each 
criminal episode should merge and that, to the 
extent that there might be a factual basis for 
finding that merger was not appropriate, the 
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state constitution required a jury to make that 
factual finding. 

 After defendant filed his sentencing memo-
randum but before the sentencing hearing, the 
United States Supreme Court issued its decision 
in Apprendi v. New Jersey, 530 US 466, 120 S Ct 
2348, 147 L Ed 2d 435 (2000). Defendant then 
filed a supplemental memorandum bringing that 
decision to the trial court’s attention. The memo-
randum recited the holding in that case and then 
stated, “Accordingly, it is the province of the jury 
to determine which facts constitute a crime, and 
the jury must also consider any factors which 
may result in a sentence more severe than con-
templated by statute.” Defendant’s memorandum 
did not purport to explain precisely how Apprendi 
applied to the various sentencing decisions before 
the trial court. More specifically, defendant did 
not argue that Apprendi applied to departure 
sentences; that is, he did not argue that, as the 
United States Supreme Court held four years 
later in Blakely v. Washington, 542 US 296, 124 S 
Ct 2531, 159 L Ed 2d 403 (2004), the rule in Ap-
prendi applied not only to sentences that ex-
ceeded the statutory maximum, but also to de-
parture sentences that exceeded guidelines sen-
tences but stayed within the statutory maximum. 

 At the sentencing hearing, the trial court 
noted that it had received extensive sentencing 
memoranda from the parties and asked whether 
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either had anything to add. Defendant clarified 
one point. He argued that, contrary to his state-
ment in the sentencing memorandum, the ques-
tion whether the two convictions for burglary 
(and the attendant sexual abuse convictions) 
arose out of separate criminal episodes turned on 
a factual finding that, under the state constitu-
tion, the jury had to make. 

 Having considered the parties’ arguments, the 
trial court rejected defendant’s arguments. The 
court then followed the state’s recommendations. 
It imposed upward departure sentences on the 
two burglary convictions and the two sexual 
abuse convictions based on touching the victim’s 
vagina. It did not impose upward departure sen-
tences on the remaining two sexual abuse convic-
tions. It found that the first burglary charge and 
the two related sexual abuse charges occurred 
within a single criminal episode, which ordinarily 
would require that the sentences on those convic-
tions be concurrent unless the court made certain 
factual findings. See ORS 137.123(5) (stating 
findings necessary to impose consecutive sen-
tences for convictions arising out of a continuous 
and uninterrupted course of conduct). On that 
point, the court reasoned: 

“[The c]ourt can impose consecutive 
sentences [for offenses that occur 
within a continuous and uninter-
rupted course of conduct] if the court 
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finds [under ORS 137.123(5)] that the 
criminal offense for which consecu-
tive sentence was contemplated was 
not merely an incidental violation of 
a separate statutory provision. I do 
make that finding in this case, that it 
was an indication of your willingness 
to commit more than one criminal of-
fense. 

“In addition, I find that in commit-
ting a sexual abuse in the first degree 
that you caused or created a risk of 
causing greater, qualitatively differ-
ent loss, injury or harm to the victim 
than you did in count 1. So, as I said, 
your sentence on count 2 [sexual 
abuse for touching the victim’s va-
gina] will be consecutive to the sen-
tence [o]n count 1 [burglary].” 

The court ordered that the sentence on the re-
maining sexual abuse conviction run concurrently 
with the sentence on the sexual abuse conviction 
for touching the victim’s vagina. 

 The court then found that the second burglary 
was a “second separate incident” and ordered 
that the sentence on that conviction run consecu-
tively to the other sentences. Regarding the sex-
ual abuse convictions for touching the victim’s 
vagina and breasts during that second burglary, 
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the court, applying the same reasoning that it 
had used in connection with the first burglary, 
ordered that the sentence on the conviction for 
sexual abuse based on touching the victim’s va-
gina run consecutively to the sentence for the 
second burglary, but that the conviction for sex-
ual abuse based on touching the victim’s breasts 
run concurrently with the other sentences. 

 Defendant appealed. Among other things, he 
argued that the trial court violated his state and 
federal constitutional rights both when it im-
posed departure sentences and when it ordered 
that the sentences for four of his six convictions 
run consecutively rather than concurrently. He 
further contended that, even if he had failed to 
preserve those issues, the Court of Appeals 
should reach them under the plain error doctrine. 
As noted, the Court of Appeals affirmed the trial 
court’s judgment without opinion, and we allowed 
defendant’s petition for review to consider 
whether either the state or federal constitution 
requires that a jury rather than a judge find the 
facts necessary to impose consecutive sentences. 

 On review, defendant begins by challenging 
the upward departure sentences that the trial 
court imposed. Relying on Apprendi and Blakely, 
he argues that a jury rather than a judge should 
have found the facts necessary to impose those 
sentences. Defendant failed to preserve that ob-
jection. He never objected on any ground, either 
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in his sentencing memorandum or at the sentenc-
ing hearing, to imposing an upward departure 
sentence on any of his convictions. 

 To be sure, defendant did argue in his sentenc-
ing memorandum that the state constitution pre-
cluded the trial court from refusing to merge the 
two sexual abuse convictions unless it did so on 
facts that a jury rather than a judge found, and 
he extended that state constitutional argument 
at the sentencing hearing to consecutive sen-
tences. But defendant never suggested that the 
same constitutional objection also applied to de-
parture sentences. Rather, in selectively arguing 
that only certain of the sentencing decisions be-
fore the trial court ran afoul of constitutional 
principles, defendant failed to preserve any claim 
that the state’s request to impose other forms of 
sentencing—in this case, departure sentences—
also presented the same constitutional issue.1 It 
                                                 

1 Defendant did notify the trial court of the United 
States Supreme Court’s opinion in Apprendi; however, 
he did not argue that the holding in Apprendi applied to 
departure sentences—a proposition that was not evident 
from the decision in Apprendi itself, and, indeed, was not 
fully clarified until the Supreme Court explained it four 
years later in Blakely. Compare State v. Dilts, 336 Or 
158, 82 P3d 593 (2003), vac’d and rem’d, 542 US 934, 
124 S Ct 2906, 159 L Ed 2d 809 (2004) (holding that 
Apprendi did not apply to departure sentences), with 
State v. Dilts, 337 Or 645, 103 P3d 95 (2004) (holding, 
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thus fell to the Court of Appeals to consider this 
part of defendant’s argument—if it considered it 
at all—under the doctrine of “error apparent on 
the face of the record.” The Court of Appeals did 
not choose to do that, and we cannot say that the 
Court of Appeals’ choice was legally impermissi-
ble. We find no error respecting the imposition of 
departure sentences. 

 Defendant also argues that, under both the 
state and federal constitutions, he had a right to 
have the jury decide the facts on which the court 
based its decision to impose consecutive sen-
tences. Before turning to those arguments, we 
first describe ORS 137.123, which defines when 
courts may impose consecutive sentences. See 
ORS 137.123(1) (providing that courts may im-
pose consecutive sentences “only in accordance 
with the provisions of this section”). ORS 137.123 
permits consecutive sentences in two different 
situations. First, ORS 137.123(2) provides that, 
when a court sentences a defendant for offenses 

                                                                                                     
on remand in light of Blakely, that Apprendi applies to 
departure sentences). Defendant’s citation to Apprendi 
was not enough, at that time, to put the trial court on no-
tice that, in defendant’s view, the rule in Apprendi ap-
plied to departure sentences. That is especially true when 
defendant had raised no objection to imposing departure 
sentences either in his sentencing memorandum or at the 
sentencing hearing. 
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that “do not arise from the same continuous and 
uninterrupted course of conduct” or when a court 
sentences a defendant who already is serving a 
previously imposed sentence, “the court may im-
pose a sentence concurrent with or consecutive to 
the other sentence or sentences.” Second, ORS 
137.123(4) provides that, when “a defendant has 
been found guilty of more than one criminal of-
fense arising out of a continuous and uninter-
rupted course of conduct, the sentences imposed 
for each resulting conviction shall be concurrent 
unless the court” finds one of two facts. If the 
court finds either: 

“(a) That the criminal offense for 
which a consecutive sentence is con-
templated was not merely an inciden-
tal violation of a separate statutory 
provision in the course of the com-
mission of a more serious crime but 
rather was an indication of defen-
dant’s willingness to commit more 
than one criminal offense; or 

“(b) [that t]he criminal offense for 
which a consecutive sentence is con-
templated caused or created a risk of 
causing greater or qualitatively dif-
ferent loss, injury or harm to the vic-
tim or caused or created a risk of 
causing loss, injury or harm to a dif-
ferent victim than was caused or 
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threatened by the other offense or of-
fenses committed during a continu-
ous and uninterrupted course of con-
duct,” 

then the trial court “has discretion to impose con-
secutive terms of imprisonment.” ORS 
137.123(5). 

 The trial court viewed this as a case involving 
both statutory bases for imposing consecutive 
sentences: First, the trial court found that the 
convictions for the two burglaries (and the atten-
dant sexual abuse convictions) arose out of “sepa-
rate incident[s]” and, thus, did not “arise from the 
same continuous and uninterrupted course of 
conduct.” See ORS 137.123(2) (stating that crite-
rion). Accordingly, the trial court concluded that 
it had discretion under ORS 137.123(2) to order 
that the sentences arising out of the second bur-
glary run consecutively to the sentences arising 
out of the first burglary. Second, the trial court 
implicitly found that the three offenses (the bur-
glary and the two instances of sexual abuse) that 
occurred during each burglary arose out of a “con-
tinuous and uninterrupted course of conduct.”2 
                                                 

2 The trial court did not make that finding explicitly. 
It did find, however, that the two sets of three offenses 
occurred during two separate criminal episodes, and it 
relied on ORS 137.123(5) to impose consecutive sen-
tences. 
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See ORS 137.123(4) (stating that limitation). As 
to the latter criterion, and before the trial court 
could impose consecutive sentences on the bur-
glary and sexual abuse convictions, it had to find 
either that the convictions for burglary and sex-
ual abuse reflected a “willingness to commit more 
than one criminal offense” or that the two of-
fenses “caused * * * greater or qualitatively dif-
ferent loss, injury or harm to the victim.” See 
ORS 137.123(5)(a) and (b) (stating those criteria 
for imposing consecutive sentences when multiple 
convictions arise out of a course of continuous 
and uninterrupted conduct). As noted, the trial 
court made both findings consistent with the cri-
teria in both ORS 137.123(5)(a) and (b) before de-
ciding that, within each criminal episode, the 
sentence for one count of sexual abuse would run 
consecutively to the sentence for burglary. 

 With that background in mind, we turn first to 
defendant’s arguments under Article I, section 
11, of the Oregon Constitution. That section pro-
vides, in part, that “[i]n all criminal prosecutions, 
the accused shall have the right to public trial by 
an impartial jury[.]” Defendant urges us to adopt 
an interpretation of Article I, section 11, that 
parallels the United States Supreme Court’s in-
terpretation of the Sixth Amendment right to a 
jury trial in Apprendi and Blakely. Defendant 
contends that, under this court’s decisions, the 
state constitutional right to a jury trial “extends 
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to any fact in the commission of the crime that 
determines the maximum punishment to which 
the defendant is subject.” (Emphasis omitted.) 

 This court interprets the provision of Oregon’s 
constitution independently of their federal ana-
logues. See State v. Cook, 340 Or 530, 540, 135 
P3d 260 (2006) (declining to abandon this court’s 
interpretation of Oregon’s Confrontation Clause 
because federal courts had announced a new 
analysis of the United States Confrontation 
Clause). As this court explained in State v. Cara-
her, 293 Or 741, 749, 653 P2d 942 (1982), “[w]hen 
this court gives Oregon law an interpretation cor-
responding to a federal opinion, our decision re-
mains the Oregon law even when federal doctrine 
later changes.” In a series of three cases, this 
court announced an independent interpretation 
of Article I, section 11, before the United States 
Supreme Court announced its decisions in Ap-
prendi and Blakely. We begin with those deci-
sions. 

 In determining whether a criminal defendant 
has a right to a jury trial on a sentencing factor 
under Article I, section 11, this court never has 
suggested that the existence of the right turns on 
whether the factor extends the length of a defen-
dant’s sentence beyond the statutory maximum, 
as the federal courts have. Compare State v. 
Wedge, 293 Or 598, 608, 652 P2d 773 (1982) 
(holding that defendant’s state jury trial right 
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applied to a five-year mandatory minimum sen-
tence even though the trial court had imposed a 
20-year sentence on the underlying crime), with 
Harris v. United States, 536 US 545, 556-68, 122 
S Ct 2406, 153 L Ed 2d 524 (2002) (plurality opin-
ion) (reasoning that the rule in Apprendi did not 
apply to a mandatory minimum sentence that did 
not extend the defendant’s sentence beyond the 
statutory maximum). Rather, this court has sug-
gested that the right to jury trial under Article I, 
section 11, turns on whether the fact at issue is 
an “element of,” or “goes to” the criminal act for 
which the defendant is to be punished. According 
to the court’s usual analysis, other facts that 
might enhance a defendant’s sentence, including 
those that “characterize the defendant,” are prop-
erly decided by the sentencing court. 

 Thus, in State v. Quinn, 290 Or 383, 623 P2d 
630 (1981), this court considered the constitu-
tionality of a death penalty scheme that required 
trial courts to impose the death penalty on defen-
dants found guilty of murder, if the court found 
either that the defendant had acted deliberately 
or that there was a probability that the defendant 
would commit criminal acts of violence that 
would constitute a threat to society. The Quinn 
court concluded that, because the fact of deliber-
ateness was one of the facts that constituted the 
crime for which the defendant was to be pun-
ished, the scheme violated the right to jury trial 
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guaranteed by Article I, section 11. The court 
noted that it had approved of some schemes that 
used post-trial judicial findings to impose a 
greater sentence—specifically, habitual criminal 
and sexually dangerous offender statutes—but it 
explained that those schemes were different from 
the death penalty scheme because they pertained 
to a mere status and not to a “part of an act de-
clared by the legislature to be criminal” (as in the 
death penalty statute). Quinn, 290 Or at 406. The 
distinction could be explained, according to the 
Quinn court, in terms of a “simple principle”—
that “facts which constitute the crime are for the 
jury and those which characterize the defendant 
are for the sentencing court.” Id. at 405. 

 Quoting from State v. Hoffman, 236 Or 98, 385 
P2d 741 (1963), the Quinn court indicated that 
the distinction arises out of the wording of Article 
I, section 11: 

“‘In our opinion, the words “criminal 
prosecution,” as set forth in Article I, 
section 11 of our constitution, refer to 
establishing before a jury acts de-
clared to be criminal by legislative ac-
tion.’” 

Id. at 405-06 (quoting Hoffman, 236 Or at 107 
(emphasis added). In other words, according to 
Quinn, Article I, section 11, has no effect on fac-
tual determinations that the legislature has de-
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nominated as sentencing enhancement, but that 
are not part of the jury’s determination of guilt or 
innocence, no matter how the legislature has cho-
sen to define the crime at issue.3  

 Later, in Wedge, this court appeared to ac-
knowledge that the legislative label does not al-
ways resolve the issue. The statute at issue in 
Wedge provided a five-year mandatory minimum 
sentence when, prior to sentencing on any felony 
conviction, a trial court found that the defendant 
had used or threatened to use a firearm during 
the crime. The court reiterated the general dis-

                                                 
3 It may be less than obvious to present day courts 

and practitioners that a “criminal prosecution” embraces 
guilt determinations but not sentencing matters, or that 
that phrase applies only to proceedings designated as 
criminal by the legislature. Arguably, the Quinn court’s 
interpretation of the words of Article I, section 11, to that 
effect is incorrect. However, defendant here has made no 
such argument, but instead has framed his argument en-
tirely in terms of the interpretation currently set out in 
our cases. As such, we have no occasion to consider the 
possibility. See Stranahan v. Fred Meyer, Inc., 331 Or 
38, 53-54, 11 P3d 228 (2000) (parties wishing to have 
this court alter existing state constitutional interpretation 
should do so by presenting principled argument showing 
how present interpretation was wrong when made or 
should be altered now); see also State v. Ciancanelli, 339 
Or 282, 287-319, 121 P3d 613 (2005) (illustrating proc-
ess). 
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tinction made in Quinn between facts that per-
tain to the defendant’s character and those that 
are elements of the crime for which the defendant 
is to be punished and opined that a defendant’s 
sue of a firearm in the course of a crime is “closer 
to an element of the crime than to a characteriza-
tion of the defendant.” 293 Or at 607. The court 
went on to explain that, although the statute 
treated firearm use as a mere sentencing factor, 
when applied in the context of a robbery convic-
tion, it “in effect * * * create[d] a new crime” of 
first-degree robbery using a firearm. Id. at 608. 
In other words, the court indicated that it would 
look beyond the legislative label attached to an 
enhancement factor to determine whether, in re-
ality, it was an element of the crime for which the 
defendant was to be punished (and, thus, a fact 
hat must be determined by the jury). 

 In the last of this court’s Article I, section 11, 
cases, State v. Hart, 299 Or 128, 699 P2d 1113 
(1985), the question was whether, when a defen-
dant convicted of second-degree assault was or-
dered to pay restitution, the amount of the resti-
tution award was a fact that the state had to 
prove to the jury. Although that fact—the amount 
of the victim’s loss—clearly was not a fact that 
“characterize[d] the defendant,” see Quinn, 290 
Or at 405 (stating that test), the court did not 
hold that it automatically followed that it was a 
fact that Article I, section 11, required a jury to 
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find. Rather, the court focused on whether the 
amount of damages was an “element” of the 
charged crime. Hart, 299 Or at 136-37. In analyz-
ing that issue, the court noted that the defendant 
had been convicted of assault in the second de-
gree, “which is defined as ‘[i]ntentionally or 
knowingly caus[ing] serious physical injury to 
another.’” Id. at 137 (quoting ORS 163.175(1)(a)). 
The court reasoned: 

“The seriousness of the injury in-
flicted by the defendant is an element 
of the crime of assault, but the mone-
tary amount of the medical and other 
out-of-pocket expenses associated 
with the injury is not. The monetary 
cost of the injury is neither an ele-
ment of the crime nor ‘an act in the 
commission of the crime.’ * * * There-
fore, while the amount of the restitu-
tion order might be termed an element 
of sentencing, it is not an element of 
the crime of assault.” 

Id. (emphasis supplied). The court accordingly 
held that Article I, section 11, did not require 
that the jury find the amount of the victim’s loss. 
Id. 

 Notably, the Hart court did not concern itself 
with whether the restitution order increased the 
defendant’s punishment. And, although the order 
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clearly did not pertain to the defendant’s charac-
ter or status, the court seemed to have little trou-
ble in concluding that it was an “element of sen-
tencing” and not an element of the defendant’s 
crime. Presumably it did so based on traditional 
notions of the proper role of judges in determin-
ing a defendant’s sentence. 

 Hart, Wedge, and Quinn generally may be said 
to stand for the proposition that questions that 
arise under Article I, section 11, are to be re-
solved primarily in terms of whether the fact that 
authorizes an enhanced punishment is an “ele-
ment” of the crime for which the defendant is to 
be punished, regardless of how it has been de-
nominated by the legislature. Inherent in that 
approach is the idea that some facts that may 
lead to enhanced punishment—for example, 
those that pertain to the defendant’s character or 
status—are traditionally and properly for the 
sentencing court. Unfortunately, beyond these 
two categories of facts that Quinn and Wedge 
specifically exclude, the cases do not offer a clear 
rule for determining whether a fact, the existence 
of which has been identified by the legislature as 
a sentencing factor, is an element of the crime. 
Although the answer to that question may be ob-
vious in most cases, there will be some cases in 
which courts will simply be making their best 
call, based on perceptions of the traditional roles 
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of judge and jury in determining a criminal de-
fendant’s punishment. 

 We turn from the foregoing general descrip-
tion of our precedents to an attempt to apply 
their collective analysis to the findings that the 
trial court made in the present case in support of 
its various decisions to impose consecutive sen-
tences. As noted, the court found three facts in 
imposing consecutive sentences. First, it imposed 
consecutive sentences on the two burglary convic-
tions based on a finding that the two burglaries 
were “separate incidents” and, thus, did not 
“arise from the same continuous and uninter-
rupted course of conduct.” Second, it announced, 
as one reason for imposing consecutive sentences 
for the burglary and sexual assault convictions, 
that each sexual assault was “not merely inciden-
tal” to the commission of the burglaries but in-
stead “was an indication of [defendant’s] willing-
ness to commit more than one criminal offense.” 
Finally, the court stated an alternative finding to 
support its imposition of consecutive sentences on 
the burglary and sexual assault convictions, viz., 
that each sexual assault “caused or created a risk 
of causing [a] greater, qualitatively different loss, 
injury, or harm to the victim” than the underly-
ing burglary did. 

 None of those three findings appears to repre-
sent an “element” of any offense for which defen-
dant is to be punished. Our reasoning with re-
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spect to the second finding—that each sexual as-
sault was “not merely incidental” to the commis-
sion of the burglaries but indicated defendant’s 
“willingness to commit more than one criminal 
offense”—is, perhaps, easiest to explain: At least 
the latter part of that finding seems to be quin-
tessentially about defendant’s character, and 
both Quinn and Wedge state that such findings 
are properly made by the sentencing court. 

 But our reasoning with respect to the first and 
third findings also applies to the second one. All 
three findings involve an assessment of the rela-
tionship between two crimes of which defendant 
is guilty—whether to determine that each crime 
is a separate incident, was not incidental to the 
other crime, or caused a different loss than did 
the other crime. Because all three findings in-
volve a comparison between two crimes for which 
defendant is to be punished, none of the three can 
reasonably be deemed to constitute an element of 
either crime. Moreover, that sort of comparison 
between a defendant’s crimes is precisely the sort 
of determination that sentencing courts tradi-
tionally have made and used to support their de-
cisions to impose consecutive sentences. Nothing 
in Quinn, Wedge, or Hart suggests that sentenc-
ing courts are precluded from continuing in that 
tradition (and, in fact, they appear to be striving 
to maintain it). 
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 We conclude that none of the three findings at 
issue went to an “element” of any crime for which 
defendant was to be punished. As such, the fact 
that the trial court made the findings did not vio-
late defendant’s right to a jury trial under Article 
I, section 11, of the Oregon Constitution. 

 We turn to defendant’s arguments under the 
Sixth Amendment to the United States Constitu-
tion. Notably, the Supreme Court of the United 
States has rejected, for purposes of the Sixth 
Amendment, the analytical line that this court 
has taken in the past (and that we have described 
above) with respect to Article I, section 11. That 
is, the Court has indicated that it is wrong to al-
low the scope of the right to a jury trial to depend 
on the label “element” or “sentencing factor”—
that the legislature chooses to assign to a factual 
issue. Blakely, 542 US at 306. It also has criti-
cized judicial attempts to look beneath the legis-
lative labels in this area, as this court did in 
Wedge, on the ground that such analytical efforts 
are inevitably subjective and manipulable. Id. at 
307-08. Ultimately, the court rejected the idea 
that the Framers of the Sixth Amendment would 
have thus 

“left definition of the scope of jury 
power up to a judges’ intuitive sense 
of how far is too far. We think that 
claim [that the Sixth Amendment 
should be deemed to permit courts, 
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rather than juries, to decide facts 
that courts deem to be mere ‘sentenc-
ing factors’] not plausible at all, be-
cause the very reason the Framers 
put a jury-trial guarantee in the Con-
stitution is that they were unwilling 
to trust government to mark out the 
role of the jury.” 

Id. at 308 (emphasis in original). 

 Thus, in a series of cases, beginning with 
Jones v. United States, 526 US 227, 119 S Ct 
1215, 143 L Ed 2d 311 (1999) and ending, for the 
moment, with Cunningham v. California, ___ US 
___, 127 S Ct 856, 166 L Ed 2d 856 (2007), the 
United States Supreme Court has opted for a 
“bright line” rule when confronted with the sort 
of claims that we now are considering under the 
Sixth Amendment in this case. That rule is most 
succinctly stated in Apprendi: “Other than the 
fact of a prior conviction, any fact that increases 
the penalty for a crime beyond the prescribed 
statutory maximum must be submitted to a jury, 
and proved beyond a reasonable doubt.” Ap-
prendi, 530 US at 490 (emphasis supplied). In 
Apprendi, the court applied that rule in conclud-
ing that a defendant’s Sixth Amendment rights 
had been violated when a trial court imposed a 
prison term that exceeded the statutory maxi-
mum for the crime for which the jury had con-
victed the defendant, based on the trial court’s 
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own determination that defendant had commit-
ted the crime for racially motivated reasons. Id. 
at 491. Similarly, in Blakely, the court employed 
that rule when it held that the Sixth Amendment 
was violated when a trial court imposed a sen-
tence that exceeded the statutory maximum for 
the crime—second-degree kidnapping—that the 
jury had convicted him of, based on the trial 
court’s own determination that the defendant had 
acted with “deliberate cruelty.” Blakely, 542 US 
at 301-14. 

 In United States v. Booker, 543 US 220, 236, 
125 S Ct 738, 160 L Ed 2d 621 (2005), the Court 
explained its rationale for adopting the foregoing 
rule. First, it noted that, with the advent of de-
terminate sentencing schemes, it had been forced 
to consider “the significance of facts selected by 
legislatures that * * * increased the range of sen-
tences possible for the underlying crimes.” Under 
sentencing schemes that permitted trial judges to 
impose a sentence that exceeded the statutory 
maximum for an offense, based on finding certain 
sentencing factors, “[i]t became the judge, not the 
jury, who determined the upper limits of sentenc-
ing, and the facts determined were not required 
to be raised before trial or proved by more than a 
preponderance” of the evidence. Id. The Court 
then explained that it had issued its holdings in 
Apprendi and Blakely in response to this “new 
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sentencing practice.” Id. at 237. The Court rea-
soned: 

“As it thus became clear that sentenc-
ing was no longer taking place in the 
tradition [of judicial discretion in sen-
tencing] that Justice Breyer invokes 
[in his dissenting opinion], the Court 
was faced with the issue of preserv-
ing an ancient guarantee [to trial by 
jury] under a new set of circum-
stances. The new sentencing practice 
forced the Court to address the ques-
tion how the right of jury trial could 
be preserved in a meaningful way 
guaranteeing that the jury would still 
stand between the individual and the 
power of the government under the 
new sentencing regime. And it is the 
new circumstances, not a tradition or 
practice that the new circumstances 
have superseded, that have led [the 
Court] to the answer first considered 
in Jones and developed in Apprendi 
and subsequent cases culminating 
with this one.” 

Id. (emphasis added). We believe that the forego-
ing statement from Booker makes it inescapably 
clear that the rule in Apprendi and Blakely is not 
directed at the traditional discretion of judges to 
select a sentence within a range that the legisla-
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ture has selected and the jury’s verdict deter-
mines, but at sentencing schemes that permit or 
require judges to impose sentences that are 
longer than sentences that a jury’s verdict alone 
would authorize. 

 Obviously, in the context of that concern, it 
does not matter that a factual determination is of 
a type that traditionally has been made by judges 
in the exercise of their sentencing discretion. The 
concern is with facts that increase a defendant’s 
sentence beyond the prescribed maximum for the 
crime that the jury determined that the defen-
dant committed. Under Apprendi, Blakely, and 
their progeny, those facts must themselves be de-
cided by a jury. 

 Does the Apprendi rule apply to the present 
circumstance, i.e., to factual findings that do not 
increase the sentence for any individual count 
but that authorize imposition of consecutive sen-
tences? The state contends that it does not. The 
state notes that, as it is stated and applied in Ap-
prendi, Blakely, and Booker, the rule is predi-
cated on an increase beyond the prescribed statu-
tory minimum “for a crime.” It then argues: 

“The relevant statutory maximum for 
Apprendi purposes is the maximum 
sentence for each separate, individual 
offense. The consecutive-sentencing 
determination is a quintessential 
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sentencing determination that tran-
scends each offense and only becomes 
relevant when a jury has already 
convicted a defendant beyond a rea-
sonable doubt of two or more of-
fenses. When a trial court imposes 
consecutive sentences, it imposes a 
sentence that is within the statutory 
maximum for each of the offenses and 
then orders them to be served con-
secutively. Accordingly, consecutive 
sentences do not implicate the rule 
from Apprendi.”  

 We think, however, that in so arguing, the 
state ignores many statements in the cases that 
describe the problem in terms that are not offense 
specific but that focus, instead, on the quantum 
of punishment. For example, in Apprendi, the 
court insisted that 

“the relevant inquiry is one not of 
form, but of effect—does the required 
finding expose the defendant to a 
greater punishment than that author-
ized by the jury’s guilty verdict.” 

530 US at 494 (emphasis added). 

 More importantly, consecutive sentencing as it 
occurred in the present case clearly implicates 
the principles expressed in Apprendi, Blakely, 
and Booker, even if it does not mirror the specific 
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circumstances in those cases. It is important to 
recognize, in that regard, that, under ORS 
137.123, consecutive sentencing in this state is 
not simply a matter of judicial discretion, but can 
be imposed only after the sentencing judge has 
made certain legislatively required findings.4 At 
least with respect to offenses that arise out of the 
same continuous and uninterrupted course of 
conduct, the jury’s issuance of multiple guilty 
verdicts will only support concurrent sentences, 
unless the judge makes those required findings. 

 As we have suggested, that arrangement con-
flicts with the principles underpinning Apprendi, 
Blakely, and Booker, if not with the Apprendi rule 
itself. Under the statutes that we just have de-
scribed, the maximum aggregate sentence that 
                                                 

4 Under ORS 137.123(2), a court may impose either 
concurrent or consecutive sentences if the underlying of-
fenses “do not arise from the same continuous and unin-
terrupted course of conduct.” Under ORS 137.123(4) and 
(5), for criminal offenses arising out of a continuous and 
uninterrupted course of conduct, the sentences “shall” be 
concurrent unless the court finds one of two facts: (1) 
that the second crime is not merely incidental to the first 
but indicates a willingness to commit more than one 
criminal act; or (2) that the second crime caused or cre-
ated a risk of greater or qualitatively different injury than 
the first crime or caused or created a risk of injury to a 
different victim than the victim involved in the first 
crime. 
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may be imposed, based solely on the jury’s ver-
dicts and without judicial factfinding, when a de-
fendant is convicted of multiple offenses, assumes 
that all the sentences run concurrently. But, un-
der the same statutes, additional factfinding—
judicial factfinding—is required to justify con-
secutive sentencing. Under that arrangement, a 
consecutive sentence necessarily “expose[s] the 
defendant to a greater punishment than that au-
thorized by the jury’s guilty verdict,” Apprendi, 
530 US at 494, based on judicial factfinding5—
and thereby violates the principles discussed in 
Apprendi and Blakely. 

 We acknowledge that most other courts that 
have considered this question have reached a dif-
ferent conclusion, usually on the ground that Ap-
prendi and its progeny announce a narrow rule 
that should only be applied in the circumstances 
in which the United States Supreme Court here-
tofore has demanded its application. See, e.g., 
State v. Cubias, 155 Wash 2d 549, 120 P3d 929 
(2005); People v. Black, 41 Cal 4th 799, 161 P3d 
1130 (2007); People v. Wagener, 196 Ill 2d 269, 
752 NE2d 430, cert den sub nom Wagener v. Illi-
nois, 534 US 1011 (2001) (all to that effect). The 

                                                 
5 It is self-evidence, we trust, that a defendant is ex-

posed to greater punishment if he is required to serve 
multiple sentences consecutively, rather than concur-
rently. 
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dissent takes the same view. However, we dis-
agree fundamentally with the proposition that 
the Apprendi rule is a narrow one. In fact, we 
think that the opposite is true—i.e., we think 
that the rule of Apprendi and its progeny estab-
lishes the right to a jury trial respecting what-
ever factors a legislature has identified as per-
mitting the enhancement of an otherwise statuto-
rily limited sentence. The fact that the Court has 
yet to speak specifically to consecutive sentencing 
in this respect seems to us to prove only that it 
has not yet had a case on the subject. The Ap-
prendi, Blakely, and Booker decisions all go to 
great lengths to discuss the broad principles un-
derpinning their particular holdings.6 It would be 
wrong for us to engage in an adamantine refusal 
to get the message. 

 We think that the application of the Apprendi 
cases to the present problem is obvious. In the 
present case, the trial court, over defendant’s ob-
jection, made a number of findings, already iden-

                                                 
6 For example, in Booker, the Court was unimpressed 

with arguments that the Apprendi rule applies narrowly 
to “any fact that increases the penalty for a crime beyond 
the prescribed statutory minimum” and does not pertain 
where the prescribed minimum is set by a Commission. 
The Court emphasized that “[m]ore important than the 
language used in our holding in Apprendi are the princi-
ples we sought to vindicate.” Booker, 543 US at 238. 
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tified, to support its decision to order defendant 
to serve his sentence on Count 4 (the second bur-
glary count) consecutively to Count 1 (the first 
burglary count) and Count 2 and Count 5 (the 
two sexual abuse counts) consecutive to their re-
spective burglaries. Those findings satisfied the 
requirements of ORS 137.123(2), (4), and (5) for 
imposition of consecutive sentences. However, the 
findings were not made by a jury, but were used 
to increase defendant’s punishment beyond the 
aggregate statutory maximum that the jury’s 
verdict alone would support.7 The trial court thus 
imposed the consecutive sentences based on its 
own fact-finding and in violation of defendant’s 
Sixth Amendment rights. That was error under 
the rule of Apprendi and Blakely, as we under-
stand it. The trial court’s error was then sus-
tained by the Court of Appeals. That, too, was er-
ror. The case must be remanded to the trial court 
for resentencing. 

                                                 
7 One might argue that the trial court’s finding that 

the two burglary counts did not arise from the same con-
tinuous and uninterrupted course of conduct inheres in 
the very fact that the jury found defendant guilty of two 
separate counts of the same crime. However, given that 
the indictment did not specify particular dates or other-
wise distinguish between the two counts, we do not 
choose to analyze the case that way. 
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 The decision of the Court of Appeals is re-
versed. The judgment of the circuit court is re-
versed, and the case is remanded to the circuit 
court for further proceedings. 

 KISTLER, J., dissenting. 

  The majority holds that the rule in Apprendi 
v. New Jersey, 530 US 466, 120 S Ct 2348, 147 L 
Ed 2d 435 (2000), applies to the question whether 
a trial court should impose multiple sentences 
concurrently or consecutively. The majority’s de-
cision marks an abrupt departure from years of 
tradition; it converts what historically has been 
an issue for trial judges into a federal constitu-
tional question for juries. Neither the holding in 
Apprendi nor its reasoning supports extending 
that decision to the question of consecutive sen-
tencing. Almost every court that has considered 
this question has held that Apprendi does not ap-
ply in this context. I agree with those decisions 
and respectfully dissent from the majority’s con-
trary holding. 

 When a jury finds a defendant guilty of multi-
ple offenses, a trial court must decide whether 
the defendant should serve the resulting sen-
tences concurrently or consecutively; that is, the 
trial court must decide whether the sentences 
should run simultaneously or whether the defen-
dant should not begin serving the sentence for 
one offense until the sentence for the other of-
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fense ends. As the Court has recognized, the deci-
sion whether to impose concurrent or consecutive 
sentences rests in the sound discretion of the trial 
court. See Callahan v. United States, 364 US 587, 
597, 81 S Ct 321, 5 L Ed 2d 312 (1961) (recogniz-
ing principle). As one commentator has described 
it, a trial court’s discretion to make that decision 
is “[f]irmly rooted in common law.” Arthur W. 
Campbell, Law of Sentencing, § 9.12 at 278 (2d ed 
1991). 

 Oregon, like many states, has codified the 
bases for making that discretionary decision; that 
is, the legislature has said that a court may exer-
cise its discretion to impose consecutive sentences 
if it finds (1) that the offenses did not occur as 
part of the same course of conduct or (2) even if 
the offenses occurred as part of the same course 
of conduct, one offense was not incidental to the 
other or the two offenses resulted in separate 
harms. ORS 137.123. Because Oregon’s statute 
requires those factual findings as a predicate to 
imposing consecutive sentences and because con-
secutive sentences result in a longer aggregate 
sentence than concurrent sentences, the majority 
concludes that Apprendi applies to the decision to 
impose consecutive sentences. 

 Apprendi does not sweep as broadly as the ma-
jority perceives. Rather, the Court has been care-
ful to explain that not “every fact with a bearing 
on sentencing must be found by a jury.” Jones v. 
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United States, 526 US 227, 248, 119 S Ct 1215, 
143 L Ed 2d 311 (1999). And it has not extended 
the reach of Apprendi beyond the issue that gave 
rise to it—the problem posed by determinate sen-
tencing schemes that enhance a defendant’s sen-
tence beyond the statutory maximum for a single 
offense on the basis of facts that a judge (rather 
than a jury) finds by a preponderance of the evi-
dence (rather than beyond a reasonable doubt). 
See United States v. Booker, 543 US 220, 236-37, 
125 S Ct 738, 160 L Ed 2d 621 (2005) (explaining 
that problem posed by determinate sentencing 
schemes gave rise to the rule in Apprendi). The 
majority errs in extending the rule in Apprendi 
farther than either the holding or the reasoning 
in that case warrants. 

 The issue before the Court in Apprendi was 
narrow. In that case, and the cases that have fol-
lowed it, a trial court had enhanced a defendant’s 
sentence for a single offense beyond the statutory 
maximum authorized for that offense based on a 
fact that the court had found during sentencing 
by a preponderance of the evidence. See, e.g., Ap-
prendi, 530 US at 468-69 (describing the defen-
dant’s sentence). The constitutional issue before 
the Court in each of those cases was whether the 
sentencing factor that the trial court had relied 
on to enhance the defendant’s sentence was, in 
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effect, an element of the offense that a jury had to 
find beyond a reasonable doubt.1 

 Faced with that issue, the Court held in Ap-
prendi: “Other than the fact of a prior conviction, 
any fact that increases the penalty for a crime 
beyond the prescribed statutory maximum must 
be submitted to a jury, and proved beyond a rea-
sonable doubt.” 530 US at 490. By its terms, the 
holding in Apprendi does not extend to the ques-
tion of how a trial court should aggregate multi-
ple sentences. Rather, the holding in Apprendi 
addresses the procedures that a trial court must 
follow when “the penalty for a crime [exceeds] the 
prescribed statutory maximum” for that crime. 
                                                 

1 Blakely v. Washington, 542 US 296, 303, 124 S Ct 
2531, 159 L Ed 2d 403 (2004) presented a variation on 
the issue in Apprendi: whether a guidelines sentence was 
a statutory maximum sentence within the meaning of 
Apprendi. The Court held that it was, reasoning that “the 
‘statutory maximum’ for Apprendi purposes is the 
maximum sentence that a judge may impose solely on 
the basis of the facts reflected in the jury verdict or ad-
mitted by the defendant.” 542 US at 303 (emphasis omit-
ted). In Booker, 543 US at 243-44, and Cunningham v. 
California, ___ US ___, 127 S Ct 856, 166 L Ed 2d 856 
(2007), the Court held that the rule in Apprendi applies 
respectively to the United States’ and California’s deter-
minate sentencing schemes; both prescribed mandatory 
sentencing ranges from which trial courts could impose 
upward departures only after finding certain facts. 
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That is, Apprendi answers the question what are 
the elements of a single offense that the state 
must prove beyond a reasonable doubt. It does 
not answer the separate question of how a trial 
court should aggregate multiple sentences when 
a jury has found a defendant guilty of multiple 
offenses. 

 Neither the issue before the Court in Apprendi 
nor the terms of its holding suggest that the 
Court intended to announce a one-size-fits-all 
rule that applies to every factual finding that a 
trial court makes during sentencing—even when 
the finding affects the length of a defendant’s ag-
gregate sentence. To be sure, in the course of de-
scribing its reasoning, the Court has sometimes 
referred broadly to increased or greater punish-
ment. And the majority relies on such a state-
ment to support its holding. But those statements 
should be viewed in the context of the issue be-
fore the Court and not considered in isolation. 
Doing otherwise attributes more meaning to the 
words than, in context, they fairly can bear. 

 Not only is the holding in Apprendi narrower 
than the majority perceives, but the problem that 
the Court sought to solve demonstrates that the 
holding does not extend as far as the majority 
concludes. The Court first noted the problem in 
Mullaney v. Wilbur, 421 US 684, 95 S Ct 1881, 44 
L Ed 2d 508 (1975). See Apprendi, 530 US at 484 
(identifying Mullaney as initially recognizing 



App. 38 

 

problem). The Court had explained in Mullaney 
that, without some constitutional check, a state 
could avoid the due process requirement that it 
prove every element of a crime beyond a reason-
able doubt “merely by ‘redefin[ing] the elements 
that constitute different crimes, characterizing 
them as factors that bear solely on the extent of 
punishment’” and permitting the trial court to 
find those factors by only a preponderance of the 
evidence. See Apprendi, 530 US at 485 (quoting 
Mullaney, 421 US at 698) (brackets in original). 

 Ordinarily, a legislature has broad authority 
to define (or redefine) the elements of a crime, 
and the problem that Mullaney posed and the 
Court faced over the next 25 years was how to ar-
ticulate the limits that the constitution places on 
that authority. After Mullaney, the Court ex-
plained in Patterson v. New York, 432 US 197, 97 
S Ct 2319, 53 L Ed 2d 281 (1977), that the legis-
lature’s authority to define the elements of a 
crime “is not subject to proscription under the 
Due Process Clause unless it offends some prin-
ciple of justice so rooted in the traditions and 
conscience of our people as to be ranked funda-
mental.” Id. at 201-02 (internal quotation marks 
omitted). Although the Court recognized in Pat-
terson that “there are obviously constitutional 
limits beyond which the States may not go in this 
regard,” it did not attempt to identify those limits 
beyond noting that a legislature may not “‘declare 
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an individual guilty or presumptively guilty of a 
crime.’” Id. (quoting McFarland v. American 
Sugar Rfg. Co., 241 US 79, 86, 36 S Ct 498, 60 L 
Ed 899 (1916)). 

 The broad authority that the Court recognized 
in Patterson invited statutes that permitted trial 
courts to find various “sentencing factors” by a 
preponderance of the evidence even though those 
sentencing factors could affect, often dramati-
cally, the length of the sentence that a defendant 
would have to serve. The Court first addressed 
those types of statutes in 1986 in McMillan v. 
Pennsylvania, 477 US 79, 106 S Ct 2411, 91 L Ed 
2d 67 (1986), and it returned to the issue 12 years 
later in Almendarez-Torres v. United States, 523 
US 224, 118 S Ct 1219, 140 L Ed 2d 350 (1998). 
In each of those cases, the legislature had pro-
vided that the length of a defendant’s sentence 
for an offense would turn on facts that the trial 
court found by a preponderance of the evidence 
during sentencing,2 and the issue was whether, 

                                                 
2 In McMillan, the legislature had directed the trial 

court to impose a mandatory minimum sentence if the 
defendant had “visibly possessed” a gun during the 
commission of the crime. 477 US at 81. In Almendarez-
Torres, Congress had authorized an enhanced sentence, 
beyond that authorized for the commission of the crime, 
if the defendant had a prior felony conviction. 523 US at 
226. 
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as a matter of constitutional law, those sentenc-
ing factors constituted elements of the offense. 

 In resolving that issue, the Court considered, 
among other things, whether the statute declared 
the defendant presumptively guilty of a crime, 
whether proof of the sentencing factor could in-
crease the defendant’s sentence “from a nominal 
fine to a mandatory life sentence,” whether the 
legislature had tailored the sentencing factor “to 
be a tail which wags the dog of the substantive 
offense,” whether the statute “create[d] a sepa-
rate offense calling for a separate penalty,” and 
whether the sentencing factor altered the maxi-
mum penalty for the offense. See McMillan, 477 
US at 86-88 (setting out those factors); Almen-
darez-Torres, 523 US at 242-43 (same). Applying 
those factors, the Court held that the sentencing 
factors at issue in McMillan and Almendarez-
Torres were not elements of the charged offenses, 
which the state had to prove beyond a reasonable 
doubt. 

 The Court approached the same issue differ-
ently in Apprendi and held, as Justice Scalia had 
urged in his dissenting opinion in Almendarez-
Torres, that, “[o]ther than the fact of a prior con-
viction, any fact that increases the penalty for a 
crime beyond the prescribed statutory maximum 
must be submitted to a jury and proved beyond a 
reasonable doubt.” Apprendi, 530 US at 490; see 
Almendarez-Torres, 523 US at 251 (Scalia, J., 
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dissenting) (reasoning that a similar test should 
apply). The Court did so, as it later explained in 
Blakely v. Washington, 542 US 296, 124 S Ct 
2531, 159 L Ed 2d 403 (2004), to avoid the subjec-
tivity inherent in the multi-factor test that the 
Court had applied in McMillan and Almendarez-
Torres. As the Court explained in Blakely, the 
multi-factor test that it had applied in McMillan 
and Almendarez-Torres reduced to nothing more 
than asking whether in enacting sentencing fac-
tors the legislature had gone “too far.”3 Far from 
seeking to require juries to decide beyond a rea-
sonable doubt every fact that affects sentencing, 
the rule in Apprendi serves only to provide a non-
subjective means of determining when the legis-

                                                 
3 The Court reasoned in Blakely that, under the multi-

factor test in McMillan and Almendarez-Torres, 
“legislatures may establish legally essential 
sentencing factors within limits—limits 
crossed when, perhaps, the sentencing fac-
tor is a ‘tail which wags the dog of the sub-
stantive offense.’ McMillan, 477 US at 88. 
What this means in operation is that the 
law must not go too far—it must not ex-
ceed the judicial estimation of the proper 
role of the judge. * * * The subjectivity of 
this standard is obvious.” 

542 US at 307 (emphasis in original). 
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lature’s efforts to redefine the elements of a sin-
gle offense will stay within constitutional bounds. 

 Were there any doubt about the scope of the 
rule from Apprendi, the passage that the majority 
quotes from Booker removes it. As that passage 
makes clear, the rule in Apprendi arose in re-
sponse to “a new trend in the legislative regula-
tion of sentencing” that the Court first recognized 
in 1986 in McMillan when it “considered the sig-
nificance of facts selected by legislatures that * * 
* increased the range of sentences possible for the 
underlying crime.” 543 US at 236. That is, the 
Court adopted the rule in Apprendi to address de-
terminate sentencing schemes that defined the 
maximum sentence for an offense but permitted a 
trial court to enhance the sentence for that of-
fense if the trial court found certain “sentencing 
factors” by a preponderance of the evidence. 

 The rule in Apprendi provides a means for de-
termining whether those “sentencing factors” are 
elements of the offense that the state has to prove 
beyond a reasonable doubt. It does not have a 
broader reach. Indeed, the Court was careful to 
explain in Booker that the rule it announced in 
Apprendi was not intended to displace traditional 
sentencing practices. As the Court explained, “it 
is the new circumstances [first recognized in 
1986], not a tradition or practice that the new cir-
cumstances have superseded, that have led [the 
Court] to answer first considered in Jones and 
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developed in Apprendi and subsequent cases 
culminating with this one.” Id. at 237. When the 
Court has explained, as it did in Booker, that the 
rule in Apprendi was intended to solve the prob-
lem posed by determinate sentencing schemes, 
we should be hesitant to extend Apprendi’s hold-
ing beyond the limits that the Court has identi-
fied. That is especially true when, as in this case, 
extending Apprendi displaces authority that trial 
courts traditionally have exercised—i.e., the au-
thority to decide how to aggregate multiple sen-
tences. 

 Not only is the majority’s decision today at 
odds with the holdings and reasoning of the Su-
preme Court’s cases, but it is out of line with the 
clear weight of authority. In states that require 
factual findings as a predicate to imposing con-
secutive sentences, almost every court that has 
considered the issue has held that Apprendi does 
not apply to the decision to impose consecutive 
sentences.4 Specifically, the courts in Colorado, 

                                                 
4 Procedurally, the decision to impose consecutive or 

concurrent sentences divides into three categories. First, 
some states presume, by statute or decision, that sen-
tences should be imposed consecutively but permit 
“downward departures” from that presumption. Second, 
other states leave the issue to the unfettered discretion of 
the trial court. Third, some states, either by statute or ju-
dicial decision, require trial courts to find certain facts as 
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Illinois, Indiana, Iowa, Louisiana, Maine, Minne-
sota, New Jersey, and Tennessee have held that 
Apprendi does not apply to the decision whether 
to impose consecutive sentences. See People v. 
Lehmkuhl, 117 P3d 98 (Colo Ct App 2004), cert 
den, 546 US 1109 (2006); People v. Wagener, 196 
Ill 2d 269, 752, NE2d 430 (2001); Hong v. Sims, 
221 Fed App’x 455 (7th Cir 2007) (considering 
constitutionality of Illinois sentencing law); 
Smylie v. State, 823 NE2d 679 (Ind), cert den, 546 
US 976 (2005); State v. Jacobs, 644 NW2d 695 
(Iowa 2001); State v. Hunter, 907 So 2d 200 (La 
Ct App 2005), rev den, 925 So 2d 507 (La 2006); 
State v. Keene, 927 A2d 398 (Me 2007); State v. 
Senske, 692 NW2d 743 (Minn Ct App 2005); State 
v. Abdullah, 184 NJ 497, 878 A 2d 746 (2005); 
State v. Davis, 2007 Tenn Crim App LEXIS 580 
(July 19, 2007). 

 To be sure, there is a split among the states 
that have considered this recurring issue of fed-
eral law—a split that the majority’s decision 
deepens and confirms. One other state has held, 
as the majority does, that Apprendi applies in 

                                                                                                     
a predicate to exercising their discretion to impose con-
secutive sentences. Oregon falls into the third category, 
as do many states. In referring to decisions from other 
jurisdictions, I refer only to decisions from jurisdictions 
that, like Oregon, require factual findings as a predicate 
to imposing consecutive sentences. 



App. 45 

 

this context, State v. Foster, 109 Ohio St 3d 1, 845 
NE2d 470 (2006), and another state’s decisions 
provide mixed support for the majority’s decision. 
Compare State v. Cubias, 155 Wn 2d 549, 120 
P3d 929 (2005) (holding that Apprendi does not 
apply to a factual prerequisite to imposing con-
secutive sentences), with In re VanDelft, 158 Wn 
2d 731, 147 P3d 573 (2006) (holding that Ap-
prendi does apply to a factual prerequisite to im-
posing consecutive sentences).5 Although the ma-
jority can count at least one and perhaps two 
states in its corner, the overwhelming number of 
state courts (and federal courts considering the 
constitutionality of state sentencing statutes) 
have held that Apprendi does not apply to the de-
cision to impose consecutive sentences. Because I 
would not extend the rule in Apprendi beyond ei-
ther the issue or the problem that the Court 
sought to solve in that case, I respectfully dissent. 

                                                 
5 In Cubias, a state statute required the trial court to 

find that the offenses arose out of separate and distinct 
criminal conduct as a prerequisite to imposing consecu-
tive sentences. 155 Wn 2d at 552. In VanDelft, a state 
statute presumed that the sentences would be concurrent 
but permitted the trial court to impose consecutive sen-
tences if it made certain factual findings. 158 Wn 2d at 
741-42. For the purposes of Apprendi, the two statutes 
are analytically identical. The only difference is that the 
latter statute poses the Apprendi issue in a more obvious 
way. 
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Balmer, J., joins in this dissent. 


