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		MANDATORY MINIMUM PENALTIES


	The Forbes-Wolf bill includes a number of mandatory minimum 
criminal penalties with respect to violent gang crimes and other violent 
offenses.   As explained here, mandatory minimum penalties are 
effective means for ensuring consistency in sentencing, and promote 
public safety by deterring violent criminals and incapacitating violent 
criminals who are likely to commit additional violent crimes.
A. Summary
  	The Supreme Court’s recent decision in Booker has eviscerated 
long-stranding and effective sentencing policies adopted by Congress as 
part of the Sentencing Reform Act.  The evidence is starting to come in, 
and the picture is not a good one – even while recognizing that Congress 
is watching carefully the sentencing practices of federal judges, in 1 out 
of every 8 cases since Booker, federal judges have handed out lenient 
sentences below the guideline recommended range, citing the discretion 
they now have under the Booker decision.   The Sentencing Reform Act of 1984 was designed  “to provide certainty and fairness in meeting the 
purposes of sentencing, avoiding unwarranted disparities among 
defendants with similar records who have been found guilty of similar 
criminal conduct.”  Sentencing judges have started to deviate, and some 
have announced even prospectively that they intend to do so in more 
cases.  Given the elimination of an effective determinate sentencing 
guideline system, Congress will need to act quickly in certain areas by 
imposing mandatory-minimum sentences to protect the public, 
particularly when it comes down to violent gang crimes.  
	Mandatory minimum penalties send a clear message to violent 
gang offenders – if you commit the crime – you will do the time.  Such 
an approach has proven effective in other gun violence reduction 
programs such as Project Exile in Virginia and nationwide in the 
Administration’s Project Safe Neighborhoods.  A similar approach is 
needed here now with our national effort against violent gangs.
	Moreover, mandatory minimum penalties provide the tools for 
prosecutors to secure the cooperation of gang members to dismantle violent gang organizations and solve violent crimes where the witnesses 
may only be other gang members.  Without such a penalty, gang 
members will not cooperate with law enforcement; they will simply turn 
their back on cooperation, do the time, and gang violence will continue 
to expand and to threaten our communities.
	B.  Background: Bi-Partisan Determinate Sentencing Policies 
	In the 1980's, Congress responded to a national outcry over the 
revolving door of crime and criminals who received little, if any, jail 
time for serious crimes, through a combination of lenient indeterminate 
sentences and parole.1	1 See, Kate Stith & Steve Y. Koh, The Politics of Sentencing Reform: The Legislative 
History of the Federal Sentencing Guidelines, 28 Wake Forrest L. Rev. 223, 227-228. (1993).  
	Beginning in 1984, Democrat Congresses passed important 
mandatory minimums along with other sentencing reforms, including the 
federal sentencing guidelines.  In the ensuring years, Congress added 
more mandatory minimum sentences, significantly for drug trafficking 
and firearms used in the commission of crimes.  These bipartisan measures have led to dramatically reduced crime in America. 
	Prior to the 1984 Sentencing Reform Act,2	2 The Sentencing Reform Act of 1984, Pub. L. No. 98-473, (1984).  federal judges had 
unfettered discretion to sentence a criminal defendant as they pleased.  
This unbridled discretion resulted in enormous disparity in sentences for 
similarly situated defendants.  Senator Kennedy, one of the principle 
advocates of federal sentencing guidelines, stated that the existing 
sentencing disparity was a “national scandal.”3	3 See, Edward M. Kennedy, Criminal Sentencing: A Game of Chance, 60 JUDICATURE 
208 (1976).   He noted that “the 
federal criminal code invites disparity by conferring unlimited discretion 
on the sentencing judge . . . .  The shameful disparity in criminal 
sentences imposed in the federal courts is a major flaw which 
encourages the potential criminal to ‘play the odds’ and . . . ‘beat the 
system.  Sentencing disparity is unfair.”4	4 Id. at 210-212, 215.  See also, Edward M. Kennedy, Commentary-The Federal Criminal 
Code Reform Act and New Sentencing Alternatives, 82 W. VA. L. R. 423 (1979-80).  Here, 
Senator Kennedy supports legislation to combat sentencing disparities by stating that “[S-1722]’s 
provisions are designed to curb judicial sentencing discretion . . . and make criminal sentencing 
fairer and more certain.”  Id. at 438.
	In response to both perceptions of unfairness and leniency, 
Congress passed the 1984 Sentencing Reform Act.5	5 The Sentencing Reform Act of 1984, Pub. L. No. 98-473, (1984).  It established the 
United States Sentencing Commission as an independent agency in the 
Judicial Branch and directed that it develop and promulgate guidelines 
and policy statements to govern federal criminal sentencing.  Section 
235 of the Act required the Commission to send its initial guidelines to 
Congress by April 13, 1987 and that they were to take effect 
automatically November 1, 1987.  Congress also passed many 
mandatory minimum sentences, including minimums for many serious 
drug trafficking offenses.6	6 See, 21 U.S.C. § 841(a) (“it shall be unlawful for any person to knowingly or 
intentionally [] manufacture, distribute, or dispense, or possess with intent to manufacture, 
distribute, or dispense any controlled substances.”) and (b) (examples: 10 year mandatory 
minimum for distribution of 1 kilogram or more of heroin, five kilograms or more of cocaine, 50 
grams or more of cocaine base or “crack”).   While statutory minimums control if the 
guideline range is lower than the minimum, in the drug context, the 
guidelines were crafted to correlate to the statutory provisions.7	7 21 U.S.C. § 841(b)(1)(A)(ii) provides for a ten year mandatory minimum for 5 
kilograms of cocaine, while Guideline § 2D1.1(c)(4) provides for a level 32 base offense level 
translating to a guideline range of 121-151 months (USSG Ch.5 Pt A, Sentencing Table).  121 months is ten years and one month. Along with the guidelines, Congress passed many statutory mandatory 
minimum sentences.  This too was in response to public and 
Congressional frustration with lenient sentences.  As noted, while judges 
are required to sentence within the range, departures are available in 
appropriate cases.  Unfortunately, downward departures became a 
convenient method for some judges to circumvent the guidelines in 
inappropriate cases.  As a rule, unlike guidelines, judges may not depart 
below mandatory minimum sentences.  Thus, mandatory minimums are a 
much more effective check on judicial circumvention and abuse, and 
they are generally applicable only to serious offenses based upon 
societal harm. 

	More recently, in the 107th Congress, the House Judiciary 
Committee passed HR 5422 the “Child Abduction Prevention Act of 
2002" containing 20 year mandatory minimums for child abductions.  
Only four members of the Committee expressed concern with the mandatory minimum provisions as reflected in the Dissenting Views. 
[Report 107-723]. On the Floor of the House, 178 Democrats voted FOR 
this bill with its mandatory minimum provisions, including 11 Democrat 
Members of the Judiciary Committee [See, roll call 446, Oct.8, 2002.]   
Only 23 Members voted against the bill. The 20 year  mandatory 
minimums were included in the PROTECT Act which passed the Senate 
98 - 0 and the House 400-25 (April 10, 2003).
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	As recently as June 8 of 2004, the House Judiciary Committee 
passed H.R. 1731, the “Identity Theft Penalty Enhancement Act,” 
containing mandatory minimum sentences for aggravated identity 
theft. Only 8 Democrat Members of House Judiciary Committee voiced 
objections to the bill’s provisions for mandatory minimums in the 
Dissenting Views.  [Report, 108-528, at 65].  Thereafter, the measure 
was passed by the full House on suspension.  It passed in the Senate 
under UNANIMOUS consent.   [It became law July 15, 2004 [Pub. L. 
108-275]. 	The mandatory minimum provisions of HR 10, passed the House 
with overwhelming bipartisan support to assure appropriate penalties for 
serious offenses – possession and threats of atomic, chemical and 
biological weapons and anti-aircraft missiles.  Moreover, they provide 
real incentives to cooperate and identify other violators who would 
otherwise remain at large to do harm to America with these deadly 
weapons.  
	Sections 2403 - 2406 providing for tough mandatory minimums 
(30 years and Life imprisonment) was a floor amendment to HR 10, 
(Pete Sessions) which passed by 385 - 30 (164 Democrats in favor).   
Every Democrat Member of House Judiciary voted for the amendment 
(except Watt and Scott).  Every House conferee, including every 
Democrat conferee (Harman, Menendez, Skelton) voted in favor of the 
mandatory minimums.
	C.  Creating an Incentive to Cooperate - Substantial Assistance

	Every defendant may obtain a reduced sentence below the otherwise proper guideline range and below the statutory mandatory 
minium.  This is perhaps the most important point in understanding the 
effectiveness of the appropriately strict guidelines and mandatory 
minimums.  A defendant who cooperates with the government and 
provides “substantial assistance in the investigation and prosecution of 
another person,” may receive a reduction below the guideline range 
and the statutory mandatory minimum.8	8 See, 18 U.S.C. § 3553 (e) Limited Authority to impose a sentence below the 
statutory minimum.   Upon motion of the 
government reflecting a defendant’s “substantial assistance” the judge 
has full discretion to dramatically reduce sentences as the judge deems 
appropriate. This is especially important in gang and drug cases.  In the 
old days, short, lenient sentences for those thought to be “small fry” 
were simply the cost of doing business, both for the “small fry” and the 
king pin.  The little guys simply did their time and went back to work for 
the higher-up when they got out.  Consequently, the big guy escaped any 
penalty because he was never implicated. 
	Under tough mandatory minimum sentences, the “small fry” is 
faced with a choice – spend the time in jail (an appropriate sentence for 
trafficking in large drug quantities) or cooperate, identify, and testify 
against your supplier and higher-ups.  In exchange the defendant gets a 
reduced sentence, and the higher-up goes to jail.  This process has the 
added benefit of breaking the return-to-crime cycle when the “small-fry” 
is released from prison.  Instead of the gang leader or supplier being 
there to put him back to work in the drug trade, that gang leader or 
supplier is in prison for a long time and the fact that the “small-fry” 
testified against a higher-up is not going to endear him to any other gang 
members or suppliers because he can’t be trusted to protect them. 

Upon arrest in gang and drug cases, defendants are immediately offered 
the opportunity to cooperate and continue the delivery under the 
watchful eye of arresting officers.  The process works every day in this 
country to benefit society in identifying and prosecuting higher-ups and 
in reducing sentences for those who cooperate.  Those who claim “I had 
nothing to give” are usually the ones who thumbed their noses at the opportunity, refused to cooperate and were therefore sentenced to 
appropriately severe jail time for trafficking in large quantities of drugs.  
These criminals simply made another wrong choice after committing the 
crime in the first place.  They do not deserve sympathy when they were 
given an extraordinary opportunity but refused it.
	By imposing stiff mandatory minimum sentences, Congress 
provides law enforcement with an invaluable tool for dismantling violent 
gangs and drug trafficking organizations.  Without such a structure, 
offenders have no incentive to cooperate with authorities and would 
return us to the days of revolving-door incarceration and effective 
immunity for gang members and big-time drug suppliers. 
	D.  The Public Benefits of Determinate Sentencing
	
	Sentencing reforms – mandatory minimum penalties along with 
determinate sentencing requirements – have lead to dramatic reductions 
in violent crime in the last 30 years.  There is growing research to show 
that laws such as  – truth-in-sentencing, determinate sentencing 
practices, “three-strikes and your out, ” and mandatory sentencing requirements resulted in dramatic reductions in crime since the 1970s.  
Violent crime victimization rates have dropped from 47.7 per 1,000 
population in 1973 to 22.8 in 2002 – that drop in crime has coincided 
with an increase in the number of prisoners, including substantial 
increases in the number of federal prisoners.  Some would say that is 
coincidence – statistical researchers have shown to the contrary – 
increases in prison population have incapacitated recidivists and deterred 
others from committing crime.   
	According to Justice Department statistics on criminal offenders, 4 
out of every 10 jailed offenders had a current or past sentence for a 
violent offense.  Violent offenders have significant recidivism rates – 
particularly those convicted of robbery and burglary.   
	Professor Steven Levitt conducted a study to show that a 
significant part of the decline in violent crime is attributable to increased 
incarceration.  Steven D. Levitt, Understanding Why Crime Fell in the 
1990s: Four Factors That Explain the Decline and Seven That Do Not, 
18 J.Econ. Perspectives 163 (2004).  In a more recent study, Joanna Shepherd, demonstrated that truth-in-sentencing laws  – determinate and 
certain sentences – have had a dramatic impact on reducing serious 
violent crimes.  Joanna M. Shepherd, Police, Prosecutors, Criminals and 
Determinate Sentencing: The Truth about Truth-in-Sentencing Laws, 45 
J.L. & Econ. 509 (2002).  Since 1994, Congress has provided incentive 
grants to States which can demonstrate that violent offenders serve at 
least 85 percent of their sentences.  Professor Shepherd conducted a 
sophisticated regression analysis comparing states with and without such 
truth-in-sentencing laws and her conclusions are astounding: in those 
states with determinate sentencing laws – murders fell by 16 
percent, aggravated assaults by 12 percent, robberies by 24 percent,  
rapes by 12 percent and larcenies by 3 percent.  
	Other studies confirm the obvious point — incarcerating an 
offender prevents him from repeating his crimes while he is in prison.  
Peter W. Greenwood et al., Three Strikes and You’re Out: Estimated 
Benefits and Costs of California’s New Mandatory-Sentencing Law, in Three Strikes and You’re Out: Vengeance as Public Policy (David 
Schichor & Dale K. Sechrest eds. 1996).  Again, Joanna M. Shepherd, a 
leading expert in this field, established that California’s Three Strikes 
law had significant public benefits by deterring criminals from 
committing additional violent crimes.  Her study demonstrated that in 
the first two years of California’s three strikes law – eight murders, 
3,952 aggravated assaults, 10, 672 robberies and 384,488 burglaries 
were deterred in California.  The Three Strikes law deterred crimes not 
only in counties where such sentences were imposed but in surrounding 
counties, and that criminals seek to avoid not only the third and last 
crime, but also the first and second crimes.  Joanna M. Shepherd,  Fear 
of First Strike: The Full Deterrent Effect of California’s Two- and 
Three- Strikes Legislation, 31 J. Legal Stud. 159 (2002).  More 
generally, estimates of both a deterrent and an incapacitative effect have 
suggested that each 1% increase in the prison population produces 
approximately 0.10% to 0.30% fewer crimes.  See John J. Donahue III & 
Peter Siegelman, Allocating resources Among Prisons and Social Programs in the Battle Against Crime, 27 J. Legal STUD. 1, 12-14 
(1998); James Q. Qilson, Prisons in a Free Society, 117 Pub. Interest 37, 
38 (Fall 1994); Thomas Marvell & Carlisle Moody, Prison Population 
Growth and Crime Reduction, 10 J. Quantitative Criminal. 109 (1994).
	Balanced against these reductions in crime from deterrence and 
incapacitation, there are significant cost savings to society from reducing 
the occurrence of crime.  The available data suggests that the costs are 
high.  In a 1996 study conducted by the National Institute of Justice, the 
calculated loss per criminal victimization (tangible and intangible losses) 
range from $2.9 million for various forms of murder to $87,000 for rape 
and sexual assault, to $8,000 for robbery, to $14000 for burglary and 
$370 for larceny.  They also computed the aggregate annual victim cost 
in the United States from crime – $450 billion as of 1990, or more than 
$1800 per United States resident.  U.S. Dept. of Justice, National 
Institute of Justice, Victim Costs and Consequences: A New Look 
(1996).  Another more recent analysis using a different methodology 
reported an even higher aggregate burden from crime on the United States – in the neighborhood of $1 trillion annually. David A. Anderson, 
The Aggregate Burden of Crime, 42 J.L. & Econ. 611 (1999).
	E.  Research Shows That the Death Penalty Saves Lives	
	The same public benefits of deterrence from certain punishments – 
have been demonstrated in the imposition of the death penalty. 9	9Contrary to claims by death penalty opponents alleging errors in the death penalty 
system, data concerning capital punishment during the period of 1973 to 2000 support the 
assertion that the death penalty system is accurate.  A Department of Justice study, Capital 
Punishment 2000, sets out specific data showing that the death penalty system, far from broken, 
is indeed working well.  See Tracy L. Snell, Bureau of Justice Statistics, Capital Punishment 
2000 (December 2001).  Appendix 1 is a detailed table for the years 1973 to 2000 for prisoners 
sentenced to death and the outcome sentence.  Between the years 1973 and 2000, a total of 6,930 
prisoners were sentenced to death; of these, 1,970, or 28 percent, were removed from death row 
upon appellate reversal of a defendant’s conviction (681), or sentence (1,102), commutation or 
other reason (187).  Thus, less than 10 percent of all defendants sentenced to death during the 
period of 1973 to 2000 had their underlying conviction reversed (681 of 6,930 or 9.82 percent).  
This data suggests that the amount of error in our capital punishment justice system is far less 
than death penalty opponents claim.  In fact, such data suggests that our appellate and habeas 
system for review has been effective in identifying and ultimately rectifying errors at the trial and 
appellate levels.  All of 
the scientifically valid statistical studies – those that examine a period of 
years, and control for national trends – consistently show that capital 
punishment is a substantial deterrent.  The most up-to-date and 
exhaustive study, produced by researchers at Emory University in 2002, 
concludes that each execution prevents, on average, about 18 murders.  The academic studies’ findings are confirmed by the recent experience 
of those States that actively enforce the death penalty and those States 
that do not allow capital punishment. In 1984, this nation’s prisons held 
810 inmates serving sentences for murder who, once before in their 
lives, had been convicted of murder.  Markman and Cassell, Protecting 
the Innocent: A Response to the Bedau-Radelet Study, 41 Stanford L. 
Rev. 121, 153 (1988).   Had these killers been executed for their first 
murder conviction, 821 innocent men, women and children would have 
lived.10	10The first sophisticated econometric study of the deterrent effect of the death penalty was 
published by Isaac Ehrlich in 1975.  Ehrlich, The Deterrent Effect of Capital Punishment: A 
Question of Life and Death, 65 Am. Econ. Rev. 397 (1975); Ehrlich, Capital Punishment and 
Deterrence: Some Further Thoughts and Additional Evidence, 85 J. Pol. Econ. 741 (1977).  He 
found that capital punishment significantly deterred homicides in the United States.  In 1984, 
Professor Stephen Layson of the University of North Carolina expanded on Erhlich’s work, 
extending the data under consideration to 1977.  Layson, Homicide and Deterrence: A 
Reexamination of the United States Time-Series Evidence, 52 S. Econ. J. 68, 75, 80 (1984); 
Layson, United States Time-Series Homicide Regressions with Adaptive Expectations, 62 Bull. 
N.Y. Acad. Med. 589 (1986).  Layson found that on average, each execution in the United States 
deterred approximately 18 murders.  
	A May 2002 study by the University of Colorado at Denver used 
“a data set that consists of the entire history of 6,143 death sentences 
between 1977 and 1997 in the United States to investigate the impact of capital punishment on homicide.”  H. Naci Mocan, R. Kaj Gittings, 
Removals from Death Row, Executions, and Homicide, University of 
Colorado at Denver, Dep’t of Economics, at 21 (available on the internet 
at:    Comparing 
changes in states’ murder rates to the probability of being executed for 
murder, the authors found not only that each execution has a significant 
deterrent effect, but that each commutation of a death sentence increases 
homicides by between four and five. 
	The most comprehensive death-penalty study ever conducted was 
released in 2002.  Researchers at Emory University used “a panel data 
set covering 3054 counties [in the United States] over the period 1977 
through 1996 to examine the deterrent effect of capital punishment.”11	11 See also Rubin, Study: Death Penalty Deters Scores of Killings, Atlanta Journal-Constitution, March 14, 2002, at A22. 
Hashem Dezhbaksh, Paul H. Rubin, Joanna Mehlhop Shepherd, Does 
Capital Punishment Have A Deterrent Effect? New Evidence from Post-moratorium Panel Data, Emory University (January 2002), at 27 (study available on the internet at:  
http://userwww.service.emory.edu/~cozden/Dezhbakhsh_01_01_paper.pdf).  While past studies examined only national or statewide data, the 
Emory group tracked changes in murder rates and other data down to the 
county level.  According to the study’s authors, “[t]his is the most 
disaggregate and detailed data used in [the death-penalty deterrence] 
literature.”  The Emory study also controlled for the effect of other 
factors on murder rates, including age, race, unemployment, population 
density, other crime rates, and police- and prison-related variables.  The 
results are impressive.  Comparing changes in murder rates to the 
probability of execution, the Emory group’s findings “suggest that the 
legal change allowing executions beginning in 1977 has been associated 
with significant reductions in homicide.”  Specifically, the study’s “most 
conservative estimate is that the execution of each offender seems to 
save, on average, the lives of 18 potential victims.”  
	Finally, another recent study raises disturbing questions about the 
impact of the various “execution moratoria” that have been imposed or are being contemplated by several states’ governors.  Professors Dale 
Cloninger and Roberto Marchesini of the University of Houston have 
examined the effects of a de facto moratorium recently applied by the 
Texas Court of Criminal Appeals.  Cloninger & Marchesini, Execution 
and Deterrence: A Quasi-Controlled Group Experiment, 33 Applied 
Economics 569 (2001).  That court delayed virtually all executions in 
Texas for over a year while it reviewed a legal question that affected all 
cases.  Ex parte Davis, 947 S.W.2d 216 (Tex. Crim. App. 1996).  
Cloninger and Marchesini developed a statistical model that linked 
changes in the Texas homicide rate with corresponding changes in the 
national murder rate over the five years preceding the moratorium.  They 
then used that model to predict Texas homicide rates for each month of 
the effective moratorium – from early 1996 to early 1997.
	Cloninger and Marchesini concluded that “[s]ignificant changes in 
the number of homicides appear associated with sudden changes in the 
number of executions in a manner consistent with the deterrence 
hypothesis.”  Specifically, they found that “the number of additional (unexpected) homicides that occurred over the approximate 12-month de 
facto moratorium in Texas ranged from 150 to 250.”  As Cloninger has 
since noted, 

[t]he unexpected homicides occurred despite the 
fact that arrests continued to be made for 
homicide, scheduled trials for both capital and 
non-capital offenses went on, sentencing for 
capital and non-capital verdicts went 
uninterrupted, and there were no known, dramatic 
changes in the state’s demographics.  The only 
change relevant to the crime of homicide was the 
suspension of executions. 

Dale Cloninger, Scientific Data Support Executions’ Effect, Wall Street 
Journal, June 27, 2002, at A21.
	Reflecting on their findings, Cloninger and Marchesini have 
suggested that “politicians may wish to consider the possibility that a 
seemingly innocuous moratorium on executions could very well come at 
a heavy cost.”  Cloninger and Marchesini conclude their Texas study 
with some noteworthy remarks about the body of death-penalty 
deterrence studies:  

Any single empirical study, including the present 
one, is subject to honest criticism. * * * *  
[Moreover,] a morally contested issue like the 
deterrence effect of capital punishment attracts 
criticism that other less contested issues elude.  

* * * *
If this were the only study to find evidence of 
deterrence, then the scrutiny that it will 
undoubtedly attract could cast some doubt upon 
its conclusions.  However, this study is but 
another on a growing list of empirical works that 
finds evidence consistent with the deterrence 
hypothesis.  These studies as a whole provide 
robust evidence – evidence obtained from a 
variety of different models, data sets and 
methodologies that yield the same conclusion.  It 
is the cumulative effect of these studies that 
causes any neutral observer pause.

	Those who are not persuaded by statistical evidence and regression 
analysis may yet find evidence of the death penalty’s deterrent effect in 
another area:  the recent experience of individual States.  To the citizens 
of those States that have been able to implement an effective death 
penalty since Furman, the results have been unmistakable.   
	A favorite tactic of death-penalty opponents is to argue that the death penalty must not deter criminals because the 38 States that allow 
capital punishment still have higher murder rates than most non-death 
penalty States.  What this simply reflects, of course, is that death-penalty 
laws largely have been enacted in those States where they are most 
needed.  Non-death penalty North Dakota, for example, had only one 
murder in all of 1969, and one again in 1994, for a murder rate of 0.2 per 
100,000 in those years.  That State may be less concerned about 
deterring homicide than would be California, which saw 3,411 murders 
in 1980 – a state record rate of 14.5 victims per 100,000 people.12	12  The data cited in this section were obtained from the FBI website.  See 
  
	A better measure of the death penalty’s deterrent effect can be 
found in the experience over time of those States that have enacted 
death-penalty statutes.  Thus, to take the simplest example:  the five 
States showing the greatest relative improvements in murder rates for the 
years 1995-2000 compared to 1968-1976 – the years of no executions in 
the United States – are, in order, Georgia, South Carolina, Florida, Delaware, and Texas.  Each of these States has aggressively enforced the 
death penalty since Furman.    

