

A BOOKER  ADVISORY:
INTO THE BREYER PATCH

By
Steven G. Kalar, Jane L. McClellan, and Jon M. Sands11.	The authors would like to thank the many members of the Federal Public Defender 
Community who have quickly and generously shared their thoughts on Booker, and proposed 
creative and ingenious litigation strategies. All insights are attributable to these colleagues; all 
mistakes our own.  Cf.  U.S.S.G. § 3E1.1 (Acceptance of Responsibility).  The cases, and issues, 
change rapidly.  This article, submitted on Feb. 1, 2005, supplemented on Feb. 4, 2005, cannot hope 
to keep up to date.  It is therefore critical that the practitioner update this research.




It's the end of the world as we know it.
It's the end of the world as we know it.
It's the end of the world as we know it and I feel fine.

	–R.E.M.22.	It’s The End of the World as I Know It (And I Feel Fine), 2000-01.  The preceding lyrics to 
the chorus are also prescient: “Uh oh,/this means no fear - cavalier. Renegade and steer clear! A 
tournament, a tournament,/a tournament of lies. Offer me solutions, offer me alternatives/and I 
decline.”  

The future ain’t what it used to be.

	–Yogi Berra33.	Yogi Berra, The Yogi Book 118 (1998).

		United States v. Booker44.	543 U.S.___ , 125 S. Ct. 785, 2005 WL 50108 (Jan. 12, 2005). culminates, for now, the sentencing revolution begun by the 
United States Supreme Court in Apprendi v. New Jersey55.	530 U.S. 466 (2000). and given momentum last term by Blakely 
v. Washington66.	542 U.S.      , 124 S.Ct. 2531 (2004).  For a chronicle of this revolution, and to assess our 
predictions, see Steven G. Kalar and Jon M. Sands, An Apprendi Primer: On the Virtues of a 
Doubting Thomas, The Champion 18 (Oct. 2000); and Steven G. Kalar, Jane L. McClellan and Jon 
M. Sands, A Blakely Primer: An End to the Federal Sentencing Guidelines?  The Champion 10 
(Aug. 2004).  For a critique of the guidelines, and a prescient proposal for “advisory” guidelines, see 
Kate Stith and Jose A. Cabranes, Fear of Judging: Sentencing Guidelines in the Federal Courts 
(1998).  The latest updates and speculation on Booker can be followed on Professor Douglas A. 
Berman’s invaluable sentencing blog, http://www.sentencing.typepad.com.  Federal Defender 
ongoing commentary can be found on the Ninth Circuit blog at http://circuit9.blogspot.com..  The Court in Booker, in an opinion written by Justice Stevens,  held that the Federal 
Sentencing Guidelines are unconstitutional because their mandatory nature had judges, and not 
juries, finding facts that enhanced sentences. This power-shifting, a result of many determinate 
sentencing schemes devised over the past 20 years during the sentencing reform movement, conflicts 
with the Sixth Amendment’s jury right.  Yet the sentencing revolution took a strange turn when it 
came to a remedy.  A different majority, led by Justice Breyer (formed when Justice Ginsberg 
jumped from the Apprendi/Blakely/Booker five to join the dissenters),  held that the requirement that 
juries rather than judges find enhancements was too wrenching for what Congress intended to be a 
finely calibrated guidelines structure.  Thus, in an elegant (if inexplicable) fix, the Guidelines were 
transformed from mandatory to “advisory.”  Now it is unconstitutional to require judges to find facts 
that increase sentences, yet constitutionally permissible for courts to consider these facts in sentencing. It is indeed  the end of the sentencing world as we know it since, for the first time in 
almost two decades, the federal judiciary has the discretion to sentence using the guidelines as true 
“guides” and not shackles.
		The decision distressed almost all, save the judiciary.  Some in Congress decried the 
latitude given to judges, fearing a reduction in punishment.  The Department of Justice (“DOJ”) was 
disappointed, having lost the plea hammer of the mandatory guidelines that it wielded for so long. 
Many in the defense bar feared the lack of binding guideline ceilings as courting unwarranted 
disparity, with higher sentences and without the amelioration of parole.  The Sentencing 
Commission, while still in business, can only guide but no longer mandate.  As for the defendants 
themselves, the decision was bittersweet; some may receive lower sentences, most will likely receive 
the identical guideline sentences, and a few face higher sentences.  The Booker winners, for now, 
were the judges, though many may secretly dread the new freedom – and new responsibilities – 
bestowed upon them.77.	Editorial responses were more favorable.  For a general editorial sampling, see The Court on 
Sentencing, Wash. Post. A18 (Jan. 14, 2005) (“[T]he Court may have stumbled into a reasonable 
compromise.”); Letting Judges Pass Judgment, N.Y. Times (Jan. 14, 2005) (“For now, everyone 
should step back and give federal trial judges – as they consult the sentencing guidelines and are 
reviewed by appellate courts – a chance to show they can exercise their discretion wisely.”)
		Against this background, and in this new federal sentencing world, we hope to 
provide some guidance to the practitioner.   We therefore pose ten basic Booker questions arising 
from the opinion and its ramifications.  This article is intended as a primer on Booker–its 
significance, opportunities, and dangers.  The impact of Booker already is reverberating in 
courtrooms around the country, and likely will be taken up by Congress soon.  In these halcyon days 
before Congressional action, defense counsel must understand the decision, exploit its opportunities, 
avoid or limit its dangers, and prepare for the future of the brave new world.  The future is now.
1.	Sentencing Is About Individuals:  What are the facts in Booker/Fanfan?
		Freddie Booker was a drug dealer in the Western District of Wisconsin charged with  possession with intent to distribute at least 50 grams of crack.  After conviction at a jury trial, Mr. 
Booker faced a mandatory minimum sentence of ten years.  That, unfortunately, was the good news.  
Mr. Booker’s criminal history and “base” offense level (based on the quantity of drugs proven at 
trial) exposed him to a sentencing range of 210 to 262 months – double the mandatory minimum.  
At a sentencing hearing, moreover, the judge found “relevant conduct” by a preponderance of 
evidence; Mr. Booker allegedly possessed an additional 566 grams of crack, and obstructed justice.  
These factual findings increased his guideline range to 360 months to life.  The ultimate sentence 
was the low end of the calculated guideline range (360 months or 30 years), which was nearly a 
decade above the 21 years and 10 months he faced after the jury findings only.    
		On appeal, the Seventh Circuit, in an opinion by Judge Posner, held that the 
application of the guidelines conflicted with the rule of Apprendi, that “[o]ther than the fact of a prior 
conviction, any fact that increases the penalty for a crime must be submitted to a jury and proved 
beyond a reasonable doubt.”88.	375 F.3d 508, 510 (7th Cir. 2004).  Support was more immediately found in the Supreme Court’s holding 
in Blakely “that the ‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge 
may impose solely on the basis of the facts reflected in the jury verdict or admitted by the 
defendant.”99.	542 U.S. at ___, 124 S. Ct. 2531, 2537 (2004) (emphasis in original).  The Seventh Circuit thus held that the sentence violated the Sixth Amendment. 
		Ducan Fanfan was a drug dealer charged in the District of Maine with a conspiracy 
to distribute at least 500 grams of cocaine in violation of 21 U.S.C. §§ 846, 841(a)(1) and 
841(b)(1)(B)(ii).  The jury convicted him, and found that the amount of cocaine involved was 500 
or more grams.  Under the Guidelines, he faced a maximum guideline range of 78 months. At a 
sentencing hearing the judge found additional facts as “relevant conduct,” specifically that Mr. 
Fanfan was responsible for 2.5 kilograms of cocaine and 261.6 grams of crack, and that he was an organizer or leader in the criminal activity.  The judge made these findings, as those for Mr. Booker, 
by a preponderance of the evidence.  These findings more than tripled Mr. Fanfan’s exposure, to 188 
to 235 months.   He thus faced a 15 to 16 year sentence instead of a 5 to 6 year sentence.  The district 
court, looking to Blakely, imposed a sentence based solely upon the jury findings – 78 months.
		The Booker and Fanfan decisions were the closing arias in a federal opera that began 
with Apprendi as its overture.1010.	The prologue was Jones v. United States, 526 U.S. 527 (1999), where the court held that the 
enhancements in the federal carjacking statute based on the harm to the victim were elements of the 
offense.  Justice Stevens cites Jones as the first analytical step in assessing the Sixth Amendment’s 
role in modern sentencing schemes.  Booker, 543 U.S.        , 125 S.Ct. at 748.  After the Supreme Court’s decision in Blakely on June 24, 2004 
(Blakely-day, as it became known), the federal courts roiled with the implications.  The news media 
reported “chaos,” there were stories of windfalls for defendants, and Congressional uproar about the 
decision.  Indeed, at a Senate hearing on Blakely and its implications, one Senator fumed that the 
author of the opinion, Justice Scalia, was reading a different Constitution than he.  An angry DOJ 
issued directives on how to deal with the Blakely decision.  Faced with Blakely, the  federal appellate 
courts predictably split as to whether Sixth Amendment strictures applied to the federal guidelines.  
The Seventh and Ninth Circuits both found they did, while the Fourth, Fifth and Eleventh Circuits 
found that the guidelines were distinguishable.  The Second Circuit sidestepped, and the other 
Circuits, to various degrees, waited for the Supreme Court to decide.  The Supreme Court did not 
wait long, but accepted petitions from the Solicitor General on the Booker and Fanfan decisions 
(Fanfan pulled straight from the district court!).1111.	See n.6 supra.
		The Booker/Fanfan oral argument was held on October 4th, 2004.  It was quickly 
apparent that the Court viewed the reasoning of Blakely as applicable to the guidelines.  The 
questioning indicated that the Government’s attempt to distinguish  between state legislatively 
enacted guidelines and purportedly judicially created federal guidelines was a distinction without a 
difference.1212.	This “judicially created guidelines” distinction had been the position of the Sentencing 
Commission, which filed an amicus brief arguing that difference.   The argument quickly went to what the remedy should be if Blakely were applied, and what the implications would be.  Foreshadowing the eventual remedy, Justice Breyer queried the 
Government whether changing the guidelines from mandatory to advisory would avoid a Sixth 
Amendment violation.  
		After oral argument it was widely expected that the opinion would shortly issue.  It 
was a long wait, and we now know why.  The Booker decision spawned two majorities (application 
and remedy), six opinions, and dissents from eight out of the nine justices.
2.	Do the Protections of Apprendi Apply to the Federal Sentencing Guidelines?

		The Supreme Court issued essentially a two part decision (or two majority decisions) 
– application and remedy.  The split for both majority decisions was 5-4, but the coalitions were 
different by virtue of Judge Ginsberg’s shifting vote.  The application issue was decided in a  
majority decision by Justice Stevens (joined by Justices Scalia, Souter, Thomas and Ginsberg).  The 
application opinion held  that the guidelines as applied in the Booker district court violated a 
defendant’s Sixth Amendment right to a jury by delegating the power to make factual findings that 
increased sentences to judges.  The second part of the decision, authored by Justice Breyer (joined 
by Chief Justice Rehnquist and Justices O’Connor, Kennedy, and Ginsberg) addressed the remedy, 
and this is where the surprise lay in store.   
		The Justice Breyer remedy was not to overlay jury factfinding of enhancement facts 
on the existing guidelines, as was anticipated, but to declare the guidelines “advisory.”  Justice 
Breyer concluded that this advisory system was more in line with legislative intent than a mandatory 
guideline regime that included jury factfinding.  This remedial decision restores to federal judges far 
greater discretion and flexibility and frees them from the constraints of guideline ranges.  This 
specter of increased judicial discretion has angered some in Congress, concerned DOJ, and worried defense counsel.  Both the application and the remedial majority decisions will be examined in 
greater depth below.
		Justice Stevens’ majority decision on the application of Apprendi to the guidelines 
did not come as a surprise.  Justice Stevens  handily extended the logic of Apprendi and Blakely to 
the federal guidelines.  “Accordingly, we reaffirm our holding in Apprendi: Any fact (other than a 
prior conviction) which is necessary to support a sentence exceeding the maximum authorized by 
the facts established by a plea of guilty or a jury verdict must be admitted by the defendant or proved 
to a jury beyond a reasonable doubt.”1313.	Booker, 543 U.S. ___, 125 S.Ct. at 756.
		In so holding, this majority completed the “watershed change in constitutional law” 
that dissenting Justice O’Connor first rued in Apprendi.1414.	530 U.S. at 549-54 (O’Connor, J., dissenting). A key question unanswered in Apprendi 
was whether the Sixth Amendment rights triggered by a “statutory maximum” referred to what the 
legislature set as the most a defendant could be punished, or referred to a presumptive guideline 
range.  Put differently, did Apprendi refer to the statutory maximum sentences one finds in the 
criminal code (like ten years for a felon-in-possession case), or the sentencing range in the 
Sentencing Guidelines (like the guideline ranges for felon-in-possession in U.S.S.G. § 2K2.1)? 
Blakely answered this question last term, when the Supreme Court extended the Apprendi rationale 
from facts that increased a (legislative) statutory maximum to all facts that increased a determinate 
sentencing guideline. 
		In a holding with significance for the remedial opinion of Justice Breyer, Justice 
Stevens’ application opinion concedes that advisory guidelines avoid the Sixth Amendment 
problems that haunt a mandatory system.  The Court emphasized the historically broad discretion 
that judges have always had to sentence within a statutory range, relying on a 56-year old case decided before modern due process jurisprudence and the sentencing reforms of the last century. 1515.	Booker, 543 U.S.___, 125 S.Ct. at 750 (citing Williams v. New York, 337 US 241 (1949)).  
As AFPD Steve Sady, D. Ore., commented, Williams can be, and should be, called into question as 
allowing complete discretion in sentencing.  Williams was a capital case, pre-Furman obviously and 
pre-guidelines, and Booker “reasonable” principles should provide some due process overlay.  See 
United States v. Huerta-Rodriguez, 8:04CR365, 2005 U.S. Dist. Lexis 1398 (D. Neb. Feb. 1, 2005) 
(Bataillon, J.) (due process discussion). 
Justice Stevens explained that it was the mandatory nature of the guidelines, binding on all judges, 
that created the Sixth Amendment problem.  Although Section 3553(a) of Title 18 of the U.S. Code, 
the controlling sentencing statute, stated that the guidelines were one factor to be considered, 
subsection (b) of that statute mandated that a court “shall impose a sentence of the kind, and within 
the range” established by the guidelines.  As had been recognized in Mistretta v. United States1616.	 488 U.S. 361 (1989). and 
Stinson v. United States1717.	508 U.S. 36 (1993)., this meant that the guidelines bound the judges.  The availability of 
aggravating (upward) and mitigating (downward) departures for exceptional or unusual cases did not 
ameliorate the mandatory nature of the guidelines.  Moreover, departures were unavailable in many 
– if not most – cases. In short, the guidelines were “mandatory enough” to trigger Apprendi 
problems. 
		Justice Stevens’ majority decision embraces the role of the jury as a bulwark against 
the might of the state, including the so-called expertise of the judge to find facts.  Justice Stevens 
notes that “[t]he Framers of the Constitution understood the threat of ‘judicial depotism’ that could 
arise from ‘arbitrary punishments upon arbitrary convictions’ without the benefit of a jury in criminal 
cases.”1818.	Booker, 543 U.S. ___, 125 S.Ct at 753. The bright line test drawn by Apprendi, Ring, and Blakely stands:  a jury must decide facts 
that result in guilt or increased punishment.  Booker now recognizes that  “whether the legal basis 
of the accusation is in a statute or in guidelines promulgated by an independent commission, the 
principles behind the jury trial right are equally applicable.”1919.	Id.
		Justice Stevens quickly disposed of the arguments advanced by the Government and 
the concerns of the dissenters.  Justice Stevens found no constitutional significance in the fact that 
the guidelines were promulgated by a commission rather than a legislature.  Punishment is punishment, regardless of the source of the statutory maximum.  Justice Stevens also distinguished 
the Court’s prior guideline precedent, explaining that these decisions did not address whether 
sentencing enhancements violated the Sixth Amendment.2020.	 Id. at 753 (discussing United States v. Dunnigan, 507 US 87 (1993)(enhancement for perjury 
did not violate privilege of the accused to testify; no contention that the enhancement was invalid 
because it would result in a more severe sentence than authorized by the jury verdict); United States 
v. Watts, 519 U.S. 148 (1997)(per curiam)(double jeopardy allowed court to consider acquitted 
conduct in sentencing under guidelines);  Edwards v. United States, 523 U.S. 511 (1998)(jury’s 
verdict finding the defendants guilty of a conspiracy involving either cocaine or crack allowed a 
sentence based on involvement in both drugs; Sixth Amendment issue not raised and record shows 
drug deals involving both drugs)); Witte v. United States, 515 U.S. 389 (1995)(double jeopardy did 
not bar a prosecution for conduct that provided a basis for enhancement of the defendant’s sentence 
in a prior case).   Finally, Justice Stevens concludes that 
there is no merit to the argument that requiring sentencing factors to be proved to a jury would grant 
the Sentencing Commission impermissible legislative authority.  The Court reaffirmed its holding 
in Mistretta, where the Court upheld the Commission as making political rather than adjudicatory 
decisions.  “We have thus always recognized the fact that the Commission is an independent agency 
that exercises policy-making authority delegated to it by Congress.  Nothing in our decision today 
is inconsistent with our decision in Mistretta.”2121. 	Id. at 754 (discussing Mistretta, 488 U.S. at 371.
3.	Because the Sixth Amendment Requires Juries, Not Judges, to Find Sentencing Facts 
that Increase Punishment, What Then Is the Remedy? 

		The remedy is the surprise in the second part of Booker.  It was widely expected that 
the Apprendi/Blakely five (Justices Stevens, Scalia, Souter, Thomas and Ginsberg) would hold that 
the remedy would be an overlay of constitutional requirements on top of the Guidelines.  This was 
known as the “severability” or Blakely-ization solution.  It was therefore startling when Booker came 
out, and the four dissenters in Apprendi/Blakely, joined by Justice Ginsberg, were able to craft a very 
different result.  Writing for the majority, Justice Breyer framed the question as: “We must decide 
whether or to what extent, as a matter of severability analysis, the Guidelines, as a whole, are 
inapplicable . . . such that the sentencing court must exercise its discretion to sentence the defendant 
within the maximum and minimum set by statute for the offense of conviction.”2222. 	Booker, 543 U.S.___, 125 S.Ct. at 756 .
		The remedial solution was both elegant and startling.  It also can be considered 
mistaken, manipulative and manufactured.  The Breyer majority held that the guidelines should no longer be considered mandatory but must now be construed as advisory.  This solution, Justice 
Breyer assured, was in keeping with the supposed legislative intent.   “We answer the remedial 
question by finding the provision of the federal sentencing statute that makes the Guidelines 
mandatory, 18 U.S.C.A. 3553(b)(1)(Supp. 2004), incompatible with today’s constitutional 
holding.”2323.	Id.  As a result, Justice Breyer concluded that this provision must be severed and excised, 
as must one other statutory section, 3742(e)(main ed. and Supp. 2004), which depends upon the 
Guidelines’ mandatory nature.  “The resulting modification to the Federal Sentencing Act, see 
Sentencing Reform Act of 1984, as amended, 18 U.S.C. 3551 et seq., 28 U.S.C. 991 et seq., makes 
the Guidelines effectively advisory.  It requires a sentencing court to consider the Guidelines ranges, 
see 18 U.S.C.A. 3553(a)(4)(Supp. 2004), but permits the court to tailor the sentence in light of other 
statutory concerns as well, see 3553(a)(Supp. 2004).”2424.	 Id.  This remedy was “a remarkable act of 
judicial jujitsu.”2525.	Professor Frank O. Bowman, quoted by Jeffrey Rosen, Breyer Review, The New Republic 
10 (Jan. 31, 2005).  Professor Bowman’s pithy accurate characterization is all the more startling 
given Professor Bowman’s own legislative “karate chop” proposal for a “topless guidelines” as a 
temporary fix after Blakely (the infamous and roundly denounced “Bowman fix”).  Professor 
Bowman is now circulating a proposal for simpler Booker-friendly federal guidelines: “Beyond 
BandAids: A Proposal for Reconfiguring Federal Sentencing After Booker.”
		In essence, Breyer’s remedy chooses between the lesser of what he perceives as two 
evils.  Justice Breyer shunned the “Blakely-ization” of the guidelines, which would extend Sixth 
Amendment protections to sentencing enhancement facts.  According to Justice Breyer, this was so 
offensive to Congressional intent that a purely advisory guideline regime was preferable.  (The 
dissents–quite fairly hammered–on this paradox: “In order to rescue from nullification a statutory 
scheme designed to eliminate discretionary sentencing, it discards the provisions that eliminate 
discretionary sentencing.”)2626.	 Booker, 543 U.S.___, 125 S. Ct. at 789 (Scalia, J., dissenting). Justice Breyer’s advisory system could sweep in the relevant conduct 
and other enhancing factors that are found within the guidelines, while avoiding any Sixth 
Amendment infirmities.  Courts would consult the guidelines, and there would be appellate review 
for “reasonableness.”2727. 	Id. at 764 (“Application of these criteria indicates that we must sever and excise two specific 
statutory provisions: the provision that requires sentencing courts to impose a sentence within the 
applicable Guideline range (in the absence of circumstances that justify a departure), see 18 U.S.C. 
§ 3553(b)(1)(Supp. 2004), and the provision that sets forth standards of review on appeal, including 
de novo review of departures from the applicable Guideline range, see § 3742(e). With these two 
sections excised (and statutory cross-references to the two sections consequently invalidated), the 
remainder of the Act satisfies the Court’s constitutional requirements.”)	
		This remedy was one that no one sought.  The appellees (defendants) had wanted 
enhancements to be found by juries. The government’s remedy would have made the guidelines 
advisory only in those cases where jury factfinding was required, but would remain mandatory in 
other cases.   To Justice Breyer, the government’s remedial suggestion “coincides significantly with 
our own.”2828. 	Booker, 543 U.S.___, 125 S. Ct. at 768.  The dissenters questioned this comparison.2929. 	See, e.g., id. at 777 (Stevens, J., dissenting) (“The novelty of this remedial maneuver perhaps 
explains why no party or amicus curiae to this litigation has requested the remedy the Court now 
orders.”); id. at 794 (Scalia, J., dissenting) (“This may explain in part why, as Justice STEVENS's 
dissent correctly observes, . . .  none of the numerous persons and organizations filing briefs as 
parties or amici in these cases – all of whom filed this side of the looking-glass – proposed, or I think 
even imagined, the remedial majority's wonderful disposition.”)  The dissenters are right–Justice Breyer 
concocted this guidelines life-support scheme with an unconvincing nod to Congressional intent and 
a breathtakingly novel severability approach. This judicial rewriting is staggering in its effect.  
		Justice Breyer seeks to rescue some aspects of the Guidelines, which he holds dear 
given his role in sentencing reform as Chief Counsel to the Senate Judiciary Committee in the 1970's 
and later as a Sentencing Commissioner.  His solution requires courts to consult the guidelines 
before sentencing.  “The Act nonetheless requires judges to consider the Guidelines ‘sentencing 
ranges established for. . . the applicable category of offense committed by the applicable category 
of defendant,’ 3553(a)(4), the pertinent Sentencing Commission policy statements, the need to avoid 
unwarranted sentencing disparities, and the need to provide restitution to victims . . .  And the Act 
nonetheless requires judges to impose sentences that reflect the seriousness of the offense, promote 
respect for law, provide just punishment, afford adequate deterrence, protect the public, and 
effectively provide the defendant with needed educational or vocational training and medical care.”3030. 	Id. at 744 (emphasis in original).
		This approach to the guidelines avoids the Sixth Amendment jury factfinding 
requirements.  Judges can consult the guidelines, be guided by them, advised by them, but they are 
not bound by them.  As such, judges can use all the guideline factors and considerations in reaching 
a sentence (facts that must have been found by a jury if the guidelines remained mandatory).  As 
Professor Berman notes, as judicial flexibility grows, the defendant’s Sixth Amendment protections shrink.3131.	http:/www.sentencing.typepad.com.
		Such a system, though, seems to put sentencing back to the pre-guidelines age, 
although without the mitigating benefit of parole.3232. 	Booker, 543 U.S.___, 125 S. Ct. at 788 (Stevens, J., dissenting) (“Prior to the Guidelines 
regime, the Parole Commission was designed to reduce sentencing disparities and to provide a check 
for defendants who had received excessive sentences.  Today, the Court reenacts the discretionary 
Guidelines system that once existed without providing this crucial safety net.”) In an attempt to achieve some uniformity to 
reduce unwarranted disparity, Justice Breyer fashioned a new appellate standard.  The pre-2003 
appeals statute “told appellate courts to determine whether the sentence is ‘unreasonable’ with regard 
to § 3553(a).  Section 3553(a) remains in effect, and sets forth numerous factors that guide 
sentencing.  Those factors in turn will guide appellate courts, as they have in the past, in determining 
whether a sentence is unreasonable.”3333. 	Id. at 766. The new appellate standard for sentencing review is 
therefore“reasonableness.”
		In reaching this remedy, Justice Breyer recognizes that it may be just a temporary 
measure and invited Congressional action: “Ours, of course, is not the last word: the ball now lies 
in Congress’ court.”3434. 	Id. at 768.
		As for Mr. Booker and Mr. Fanfan, the decision is bittersweet at best.  Mr. Booker’s 
case was remanded.  Under the Supreme Court’s decision, the district court may look to the 
guidelines and impose the same sentence – thirty years – that the Seventh Circuit vacated.  Mr. 
Fanfan’s sentence did not violate the Sixth Amendment, but given the new nature of sentencing, the 
Court vacated the district court’s judgment and permitted either party to seek resentencing if it chose 
to do so.
4.	The Dissents, or, A Swing In Time Saves the Guidelines.
	a.	Justice Breyer:  Four Can Be the Loneliest Number.
		There are four separate written dissents.  The Justice Breyer dissent (joined by Chief 
Justice Rehnquist and Justices O’Connor and Kennedy) revisits his dissent in Blakely.  Justice Breyer finds no constitutional requirement that all facts go to the jury, and believes that such an approach 
undermines fairness in sentencing.  Justice Breyer believes that Apprendi’s Sixth Amendment jury 
finding requirement is not historically based and is actually antithetical to the traditional role of 
judges in assessing punishment.  The complexities of criminal culpability, and the morass of the 
federal code, has Justice Breyer putting his faith (as he has in past dissents in Apprendi and Blakely), 
in the judiciary to calibrate punishment according to the guideline system.
		Interestingly, in his Blakely dissent, Justice Breyer had warned of the dangers if 
Blakely principles were applied to the guidelines.  He foresaw statutorily mandated sentences, a 
return to indeterminate sentences, or a hybrid Blakley-ized approach.  Given his concern about a 
return to indeterminate sentencing, it is clear now that Justice Breyer was unwilling to strike down 
the guidelines as a whole, but rather he struggled to create a “determinate indeterminate” system – 
a system that relies upon judges to assess sentences in light of the now-advisory guidelines with 
appellate courts looking over their shoulders for reasonableness.
		It is strange that the Apprendi dissenters, consistently and staunchly opposed to the 
Apprendi/Blakely line of cases, now determine the Apprendi remedy.  They do so by managing to 
peel Justice Ginsberg away from the old Apprendi majority.  That is one of the mysteries of Booker, 
and may explain why it took so long for the Court to issue its ruling.  Perhaps Justice Ginsberg, who 
did not write an opinion or dissent, simply feared the uncertainty of a hybrid system.  We may never 
know.3535.	Jeffrey Rosen suggests it was a victory of pragmatism over formalism.  The New Republic 
10 (Jan. 31, 2005). We do know that the frustration of the Part One Booker majority – relegated to the Part Two 
Booker minority – is evident.
	b.	Justice Stevens: No Hand in the Remedy
		In his dissent, Justice Stevens decries the remedy as not only inconsistent with congressional intent, but the polar opposite of what Congress truly intended.  The Sentencing Reform 
Act sought to impose strictures on the judiciary, and all legislative intent expressed since has sought 
to limit discretion.  Justice Stevens cannot fathom how making the guidelines advisory furthers this 
intent.
		For Justice Stevens, if the Guidelines violate the Sixth Amendment then the remedy 
is to embrace the constitutional guarantees.  The dissenters would trust the jury to make decisions, 
rely on counsel to allege or challenge enhancements, and assume judges would properly instruct the 
juries.  This overlay of constitutional protections could spur long-needed guidelines reform. For the 
dissenters, the remedy undermines constitutional rights and bespeaks a fear of due process.  The 
Breyer remedy changes the very nature of the guidelines, and is a drastic rewriting of sentencing 
legislation.  Justice Stevens laments that “the Court’s creative remedy is an exercise of legislative, 
rather than judicial power,” and one that “violates the tradition of judicial restraint.”3636.	Booker, 543 U.S. ___, 125 S. Ct. at 722 (Stevens, J.).
		The dissent of Justice Stevens does not reveal why Justice Ginsburg switched –  but 
may reveal when she did so.  In footnote eight of his dissent, Justice Stevens comments on prior 
precedent in striking down a statute and contrasts it with the piecemeal approach adopted by the 
remedial majority.  Justice Stevens refers to the remedy as what “the dissent would have us do” 
rather than “as the majority now does.”  This oversight suggests that “Blakely-ization” in the Justice 
Stevens dissent originally had been the prevailing  remedy, but at some point lost the support of 
Justice Ginsburg.3737.	Id. at 778 n.8.  Credit for this close reading of this footnote goes to Jon Wool of the Vera 
Institute. See http://www.vera.org/project.  
	c.	Justice Scalia: The Majority’s Trip to Wonderland
		A biting dissent by Justice Scalia shows little patience with Justice Breyer’s remedy 
and no patience with his characterization of legislative history.  Justice Scalia scathingly takes Justice Breyer’s majority decision to task for completely misreading congressional intent: 
Justice Breyer’s opinion for the Court repeatedly acknowledges that the primary 
objective of the [Sentencing Reform] Act was to reduce sentencing disparity.  
Inexplicably, however, the opinion concludes that the manner of achieving uniform 
sentences was more important to Congress than actually achieving uniformity – that 
Congress was so attached to having judges determine ‘real conduct’ on the basis of 
bureaucratically prepared, hearsay-riddled presentence reports that it would rather 
lose the binding nature of the Guidelines than adhere to the old-fashioned process of 
having juries find the facts that expose a defendant to increased prison time.  The 
majority’s remedial choice is thus wonderfully ironic: In order to rescue from 
nullification a statutory scheme designed to eliminate discretionary sentencing, it 
discards the provisions that eliminate discretionary sentencing.3838.	Booker, 543 U.S.___, 125 S.Ct. at 789-90. (Scalia, J. dissenting) (emphasis in original).

		Justice Scalia also mourns the loss of an explicit appellate standard of review in 
exchange for the “implicit” standard of “reasonableness.”  For Justice Scalia, the Court has been 
unable to assess reasonableness in a discretionary sentencing range before, and there is little hope 
that the courts can do so now.  “[A]ny system which held it per se unreasonable (and hence 
reversible) for a sentencing judge to reject the Guidelines is indistinguishable from the mandatory 
Guidelines system that the Court today holds unconstitutional.”3939.	Id. at 794.  Justice Scalia predicts “that 
‘unreasonableness’ review will produce a discordant symphony of different standards, varying from 
court to court and judge to judge, giving lie to the remedial majority’s sanguine claim that ‘no 
feature’ of its avant-garde Guideline system will ‘ten[d] to hinder’ the avoidance of ‘excessive 
sentencing disparities.’”4040.	Id.
	d.	Justice Thomas: The Majority’s Writing Wrongs
		The dissent by Justice Thomas speaks to legislative history and the overbroad remedy.  
To Justice Thomas, the constitutionality of the statute should be determined on a case by case 
application.  As he points out, Mr. Fanfan suffered no Sixth Amendment violation – his sentence 
rested squarely on facts found by the jury.  The remedial majority did violence to the statute and legislative intent by throwing out the mandatory nature of the Guidelines, because a more measured 
(and case-specific) approach would be to rescue unconstitutional Guideline provisions by requiring 
jury findings. 
		Dissenters from past Apprendi opinions, notably Justice O’Connor in Apprendi and 
Blakely, and Justice Kennedy in Blakely, were silent.  As noted above, Justice Ginsberg offered no 
explanation for her shifting votes.  On the other hand, Justice Ginsburg was the only Justice in both 
majorities – her vote spoke, and resulted in, volumes.
5.	Are you a Booker, Fanfan? Using Booker, While We Have It.
		For the defense, Booker evokes the briar patch folktale.4141.	See Julius Lester and Jerry Pinkney, Uncle Remus: The Complete Tales (1999); Virginia 
Hamilton, The People Could Fly: American Black Folktales (1985).  In this tale, B’rer Rabbit, 
caught by the fox, convinces him that nothing could be worse than being flung in the briar patch.  
The fox does what his prey seems to dread, and B’rer Rabbit – at home in the thorny briars – happily 
makes his escape.  Such is the situation here – the Breyer fox may have tossed the defense into a 
sentencing briar patch, but we should recognize the familiar surroundings and make the most of our 
thorny situation.  
		Under Booker, judges at sentencing are faced with guidelines that are now only 
advisory.  Courts must consult the guidelines, but are no longer shackled by them.  Booker left 
unanswered a bevy of questions that the defense should explore – but quickly, before Congressional 
action.  What sentencing procedures must the court now use?  Must the court now make Guideline 
rulings? What is the standard of proof for sentencing facts?  Are there “departures?” What value or 
weight does an “advisory” guideline have?  Must a court articulate its reasons for its sentence?
		These questions will be thrashed out by federal courts in the upcoming months – if 
not weeks.  We tackle here  a few of the most pressing issues and propose litigation strategies.  We draw heavily on the insights of our colleagues, federal public defenders, who have been furiously 
exchanging Booker e-mail chains in the wake of the decision.  
		We address the problems of cooperation, and ex post facto/ due process arguments 
in later sections.  In this section, we propose a structure for post-Booker sentencing, review 
(previously) prohibited factors at sentencing and (formerly) rejected departure bases, make some due 
process arguments for a heightened standard of proof, survey what survives Booker, and ask if the 
U.S. Probation Office is finally superfluous in this new world.
	a.	Ranum: An Early Roadmap to Booker Sentencing
		What we hope will be one of the most influential Booker decisions came  out quickly 
from a Wisconsin district court: United States v. Ranum.4242. 	United States v. Mark Ranum, ___F. Supp.___, 2005 WL 161223 (E.D. Wisc. Jan. 19, 2005) 
(Adelman, J.).  The Ranum decision is available at: 
http://sentencing.typepad.com/sentencing_law_and_policy/2005/01/another_differe.html.  Ranum 
has been followed by United States v. Jones, ___F.Supp.___, 2005 WL 121730 (D. Me. Jan. 21, 
2005) (Hornby, J.) (considering guidelines advisory and as one factor under 18 U.S.C. § 3553(a)); 
United States v. Myers, ___F. Supp. 2d___, 2005 WL 165314 (S.D. Iowa Jan. 26, 2005) (Pratt, J.) 
(finding Ranum persuasive); United States v. West, 2005 WL 180930 (S.D. N.Y. Jan. 27, 2005) 
(Sweet, J.) (following Ranum in that the guidelines are only one factor to consider).  See also United States v. Galvez-Barrios, No. 04-CR-14 (D. Wisc. Feb. 2, 2005) (Adelman, J.) (applying his Ranum 
methodology to immigration case and issue of disparity under Southwest “fast-track” programs). In Ranum, Judge Lynn Adelman provides 
a thoughtful, and early, roadmap on the proper approach for Booker sentencing.
		Mark Ranum was a bank officer who made a series of loans to a promising shipping 
company, but lied to the bank committee about the company’s reserves.4343.	Ranum, ___F. Supp.___, 2005 WL 161223 (Opinion at 7).    He was charged with 
misapplication of funds and false statements.4444.	Id. at 8.    After conviction at trial, he faced a guideline range 
of 37 to 45 months of imprisonment.4545.	Id. at 9.    Before Ranum’s sentencing, the Supreme Court decided 
Booker.
		The issue for Judge Adelman was how to sentence Mr. Ranum in a world where the 
guidelines were just advisory.  His careful opinion hews close to the requirements of the remaining 
sentencing statute, 18 U.S.C. § 3553(a).
		Judge Adelman gets the analysis just right, as he surveys what is left once the Booker 
dust settles: 
In Booker, the Supreme Court held that Blakely v. Washington applied to the federal sentencing guidelines, and that the Sixth Amendment’s jury trial guarantee prevented 
judges from finding facts that exposed a defendant to increased prison time. As a 
remedy, a different majority of the Court excised the provision of the Sentencing 
Reform Act that made the guidelines mandatory, 18 U.S.C. § 3553(b). The remedial 
majority held that district courts must still consider the guideline range, 18 U.S.C. § 
3553(a)(4) & (5), but must also consider the other directives set forth in § 3553(a). 
Thus, under Booker, courts must treat the guidelines as just one of a number of 
sentencing factors.”4646.	Id. at 1-2. 

		Ranum correctly focuses on Section 3553(a) – a statute specifically endorsed by the 
Justice Breyer remedial majority.  That statute deserves a closer look.  Subsection (a) of Section 
3553 sets forth a series of factors that must be considered at sentencing: the nature and circumstances 
of the offense, and history and characteristics of the defendant; the seriousness of the offense; the 
need to promote respect for the law, and provide just punishment; the need to afford adequate 
deterrence; the need to provide educational or vocational training, medical care, or other correctional 
treatment; the kinds of sentences available; the sentencing guidelines; any pertinent policy statement 
in the guidelines; the need to avoid sentencing disparity; and the need to provide restitution.4747. 	See 18 U.S.C. § 3553(a). As 
Judge Adelman correctly observed, courts do not have the option of turning to § 3553(a)–  
consideration of those factors is mandatory.4848. 	See 18 U.S.C. § 3551(a) (requiring sentencing courts to consider § 3553(a) factors).
		The genius of Ranum is that it takes these § 3553(a) factors and creates a sentencing 
structure that is both logical and compelling: “I determined that the factors set forth in § 3553(a) fell 
into three general categories: the nature of the offense, the history and character of the defendant, and 
the needs of the public and the victims of the offense. I analyzed each category and in so doing 
considered the specific statutory factors under § 3553(a), including the advisory guidelines.”4949.	Id. at 10.  	
		In Ranum, the court presented a detailed analysis of each of these categories.  Judge 
Adelman observed that the nature of the offense was unique, and unusual – the defendant was not acting for personal gain, and the shipping company that received the suspect loans actually looked 
quite promising. The history and character of the defendant also presented mitigating factors; the 
defendant was fifty years old, had no prior offenses, was in poor health, and took care of his elderly 
and ill parents. The defendant presented letters attesting to his good character, and had suffered 
collateral consequences from the prosecution, including losing another job after the conviction.  
Finally, the court found that while society would not be served by imprisonment, the seriousness of 
the offense and the loss amounts warranted a one-year custodial sentence – roughly one-third of the 
guideline range.
		There is much merit to the Ranum approach.  First, and most importantly, it provides 
an analytical structure for sentencing judges who are now adrift in their own discretion.  It also 
illustrates how previously prohibited sentencing factors – such as age, and the atypical nature of the 
offense – now must be considered at sentencing.  The case is also notable in that this sympathetic 
defendant still received custody.  This case, in other words, is not some fluke by a liberal jurist 
avoiding a prison sentence; it is a careful decision where both mitigating and aggravating factors 
come into play.  It therefore gains credibility as an example for future sentencing.
	b.	 Wilson: More of the Same?
		In contrast to Ranum, Judge Paul G. Cassell’s quick decision in United States v. 
Wilson5050.	(“Wilson I”) ___F. Supp 2d ___, 2005 WL 78552 (D. Utah Jan. 13, 2005) (Cassell, J.). approaches the guidelines as giving effect to the listed § 3553 factors, rather than just as one 
factor itself.  The effect is to elevate the guideline’s advisory nature to an effective presumption of 
reasonableness.
		In Wilson,5151.	Id. Judge Cassell directly responded to Ranum in United States v. Wilson (“Wilson II”), 
http://www.utd.uscourts.gov/reports/wilsonz.pdf (D. Utah, Jan. 13, 2005) (Cassell, J.) (denying 
motion for reconsideration in light of Ranum and explaining why Ranum analysis is flawed).  See 
also United States v. Beal (in re Beal), ___F. Supp. 2d.___, 2005 WL 112402 (D. Me. Jan 19, 2005) 
(Woodcock, J.) (“must consult guidelines and take them into account” in denying motion for 
downward departure for coercion and duress); United States v. Davis, ___F. Supp. 2d___, 2005 WL 
91257 (D. Me. Jan. 19, 2005) (Woodcock, J.) (although guidelines advisory, court must still 
consult); United States v. Wanning, No. 4:03CR3001-1 (D. Neb. Feb. 3, 2005) (Kopf, J.) (the 
guideline sentence is the presumptively reasonable sentence, following Judge Cassell). the defendant pled guilty to armed bank robbery.  Briefly, the facts, are 
that the defendant had robbed a bank while brandishing what appeared to be a sawed-off shotgun.  He threatened three tellers with the weapon, and stole more than $13,000.  He later used the same 
weapon to threaten his girlfriend (which led to his arrest).  The defendant had a lengthy criminal 
record, with prior crimes of violence.
		In sentencing the defendant, Judge Cassell (like Judge Adelman in Ranum) was 
forced to wrestle with just how “advisory” the guidelines are.  The court elected to give great weight 
to the guidelines, and stated that it will deviate from them only in the most unusual of cases.  Unlike 
Ranum, it is a sentencing  formulation that smacks of the previous departure jurisprudence.  The 
court begins its analysis with the statutory purposes of the Sentencing Reform Act as set forth in 
3553(a).  
		Wilson discusses the formulation of the guidelines, and the general process by which 
guidelines are promulgated.  Judge Cassell concludes that the guidelines, by and large, work in 
effectuating  the goals of the Sentencing Reform Act.  To this analysis, the court adds the parsimony 
provision, which provides in § 3553(a) that “the court shall impose a sentence sufficient, but not 
greater than necessary, to comply with the purposes [of punishment] set forth in [the Sentencing 
Reform Act].”5252.	Wilson I, ___F. Supp. 2d___, 2005 WL 78552, Opinion at 21.  The court considers whether such a provision is a justification for sentences outside 
the guidelines if the guideline range is considered greater than necessary.  The court, after discussion, 
concludes that guideline sentences can be considered sufficient punishment in most cases.
		The bottom line is that the court, under this analysis, will consider the guidelines as 
presumptive unless facts are presented that are sufficiently unusual and exceptional to justify a 
sentence outside the guidelines – in other words, a departure by any other name.  The court will have 
a presentence report prepared, make guideline findings so as to arrive at the “correct” guideline 
range, and then consider grounds for sentences outside the range.  (Left unmentioned was whether the correct guideline finding could be appealed, and the nature of any error).  In this case, the 
defendant received a guideline sentence –188 months (the low end of the guideline range).
		It is appropriate to end with the court’s conclusion as to its responsibility in 
sentencing:  
The court has determined that it will generally hew to the Guidelines in imposing 
criminal punishments.  No doubt, some criminal defendant will be disappointed by 
this result.  Yet in the long run, such an approach may be the best way to develop a 
fair and consistent sentencing scheme, around the country for the benefit of 
defendants, victims and the public . . . . The congressional view of how to structure 
that sentencing will surely be informed by how judges respond to their newly-granted 
freedom under the ‘advisory’ Guidelines system.  If that discretion is exercised 
responsibly, Congress may be inclined to give judges greater flexibility under a new 
sentencing system.  On the other  hand, if that discretion is abused by sentences that 
thwart congressional objectives, Congress has ample power to respond with 
mandatory minimums and the like.  The preferable course today is to faithfully 
implement the congressional purposes underlying the Sentencing Reform Act by 
following the Guidelines in all but unusual cases.5353.	Id.
		The Wilson approach recognizes judicial discretion in sentencing.  It decides, though, 
that the guidelines’ advisory ranges best effectuate the Sentencing Reform Act’s statutory factors.  
For the Wilson court, the guidelines will structure, or “cabin,” how it will sentence in all but the most 
unusual cases.  Booker may have ended one world as we know it, but for the Wilson court nothing 
has changed and it feels fine.  The justifying rationale appears to be that in exercising the court’s 
discretion in any manner different from the guidelines jurisprudence is to risk Congress taking it 
away. 
	c.	If At First You Don’t Succeed . . . Try Prohibited or Discouraged Factors Again.
		For many federal defense attorneys, much of our career has been devoted to devising 
ingenuous and creative ways to circumvent the guidelines – and watching those departures be shot 
down by district court, appellate decisions, and Commission action.  Booker (inadvertently) invites us to dust off these attacks and present them as Section 3553 factors that merit a lower sentence.
		The most obvious starting point is a handy collection of equitable sentencing factors: 
the “prohibited or discouraged departures” collected in Chapter 5H of the guidelines.  These include 
the age of the defendant;5454. 	See U.S.S.G. § 5H1.1. mental and emotional conditions;5555. 	See U.S.S.G. § 5H1.3. physical condition – including drug 
and alcohol addiction;5656. 	See U.S.S.G. § 5H1.4. family ties and responsibilities;5757. 	See U.S.S.G. § 5H1.6. military, civic, charitable, and public 
service;5858.	See U.S.S.C. § 5H1.11. and lack of guidance as a youth and similar circumstances.5959. 	See U.S.S.C. § 5H1.12.		 
		These factors may still be “prohibited or discouraged” in arriving at the guideline 
calculation – but frankly, the continued role of departures is of little interest in a world where the 
guidelines are but one aspect of a sentence and are advisory.  Regardless of their impact on the 
guidelines, the 5H factors are tailor-made for the broader equitable analysis under § 3553(a).  Thus, 
we envision a court finding that certain departures may be barred for the guideline calculations – but 
based on those same equitable factors, a lower sentence is appropriate under the sentencing statute. 
That was, in fact, largely the approach in Ranum.
		If this Pandora’s box is now open until likely Congressional action, the defense 
should throw its doors wide.  There is a litany of (formerly) prohibited or discouraged bases for 
departures that are now fair game for the § 3553(a) analysis: sentencing discrepancies among 
districts;6060. 	See United States v. Banuelos-Rodriguez, 215 F.3d 969, 973 (9th Cir. 2000) (“The sentencing 
disparity at issue here results from policy choices made by different United States Attorneys in their 
respective districts. At the time that Defendant was sentenced, the United States Attorney in the 
Central District opted to concentrate on prosecuting those “worst” § 1326 violators who could be 
sentenced under § 1326(b). By contrast, the United States Attorney in the Southern District chose 
to prosecute more § 1326 violators and then offer the majority of them an opportunity to plead to a 
lesser offense. As a result, it was more likely that an illegal alien who was eligible for the 
enhancement provided by § 1326(b) would be sentenced under § 1326(b) if the alien was 
apprehended in the Central District.  We fail to see how the decision of the United States Attorney 
for the Southern District of California to pursue a particular prosecutorial policy in dealing with § 
1326 violators in that district can be a “mitigating circumstance” with regard to Defendant or his 
crime.”) sentencing discrepancies between state and federal jurisdictions;6161. 	 See United States v. Snyder, 136 F.3d 65 (1st Cir. 1998) (holding greater federal punishment 
for ACCA defendant, when compared to state sentencing exposure, was not a basis for downward 
departure); see also United States v. Ortiz, 783 F.Supp. 507, 509 (C.D. Cal. 1992) (“Thus, Congress 
adequately considered potentially conflicting state sentencing guidelines and excluded their 
applicability to federal crimes under § 3551(b). Congress created one exception – the Assimilated 
Crimes Act – where state sentencing guidelines are applicable, but that Act is not at issue in this case 
. . . Therefore, the discrepancy between potential state and federal sentences for this offense is not 
a factor for considering a sentence departure in this case.”) disparate conditions 
of confinement for alien offenders;6262. 	See, e.g., United States v. Charry Cubillos, 91 F.3d 1342 (9th Cir. 1996) (discussing 
departure based on denial of community confinement for alien offenders). “extraordinary or “super” acceptance of responsibility;6363. 	See, e.g.,United States v. Brown, 985 F.2d 478, 482-83(9th Cir. 1993) (“The mere existence 
of section 3E1.1(a) does not preclude the sentencing court from making an additional departure in 
the case where the defendant manifests an extraordinary acceptance of responsibility. . . We 
conclude, therefore, that the district court could have departed downward from the recommended 
sentence range if it had determined that the two point reduction provided in section 3E1.1 did not 
adequately reflect the degree to which Brown accepted responsibility for his conduct.”) to 
compensate for constitutional violations in searches or investigations;6464.	 See United States v. Pacheco-Osuna, 23 F.3d 269, 272 (9th Cir. 1994) (prohibiting departure 
for illegal reentry defendant based on Fourth Amendment violation during stop). or the impossibility of the 
criminal scheme.6565. 	See United States v. Ramacci, 15 F.3d 75, 77-78 (7th Cir. 1994) (counting one-sided 
counterfeit bills for loss calculations under sentencing guidelines).
		For years the Sentencing Commission has published outlines of guideline law, 
including comprehensive discussions of departures.6666. 	See, e.g., Office of the General Counsel, U.S.S.G., Departures, April 2003, available at 
http://www.ussc.gov/TRAINING/DEPART03.PDF (visited Jan. 31, 2004). For defense counsel these have traditionally been a depressing litany of factors that humanize our clients and that are taboo at sentencing.  Now 
these outlines are a terrific resource for creative § 3553 sentencing – crack the spine, blow the dust 
off the cover, and front these arguments again.
		Finally, Booker permits a district court to examine the very logic of the guidelines 
themselves, and the accuracy with which they capture offense conduct.  For example, the Sentencing 
Commission has just published a fascinating study of fifteen years of guideline sentencing practice.6767. U.S.S.G., Fifteen Years of Guideline Sentencing, available at 
http://www.ussc.gov/15_year/15year.htm (visited Jan. 31, 2004).  The use of the study for sentencing 
advocacy is explored in greater depth by Anne E. Blanchard and Kristen Gartman Rogers in Presumptively Unreasonable: Using the Sentencing Commission’s Own Words to Attack the 
Advisory Guidelines in this issue of The Champion. 
This detailed, and remarkably candid, study notes the disparities caused by drug guidelines that are 
tied to mandatory minimum sentences – and not based on historical studies of incarceration for drug 
offenses.  In essence, it appears that the Sentencing Commission made guidelines reflect a “smooth 
curve” for drug offenses, leading up to the quantities that trigger mandatory minimums. (This is 
known as avoiding the “cliff” effect, when a small increase in drug quantity creates a “cliff” – a 
much higher sentence by virtue of a mandatory minimum).6868. U.S.S.G., Fifteen Years of Guideline Sentencing, Chapter 2, at 49-50, available at 
http://www.ussc.gov/15_year/chap2.pdf (visited Jan. 31, 2004) (“Another possible reason for the 
Commission’s approach was to avoid sentencing “cliffs” (USSC, 1991b). A cliff arises where a 
trivial change in quantity has a substantial effect on sentences. For example, if the Drug Quantity 
Table contained only the two thresholds found in the ADAA, an increase from 499 to 501 grams of 
powder cocaine could result in a dramatic increase in punishment, just as it does under the 
mandatory minimum statutes. The drug trafficking guideline provides more finely tuned distinctions 
among offenses and, therefore, more incremental increases in punishment.”)
		This smooth curve may be an elegant approach when plotting sentences on chart, but 
has no bearing on the seriousness of a particular drug crime.  Under Section 3553(a), and armed with 
this Fifteen Year Report, a district court has the resources necessary to reject the approach of the 
drug guideline – Section 2D.1. – and impose a sentence more commiserate with the offense.
	d.	If Not “Beyond a Reasonable Doubt,” Then What?
		The point of Justice Breyer’s remedy – and the source of angst for the dissents – is 
that the new fix does not require that enhancement facts be proven to a jury beyond a reasonable 
doubt.  What, then, is the surviving standard of proof for enhancement facts at sentencing?
		The standard of proof at sentencing begs a threshold question: what exactly does a 
judge need to do at sentencing?  Must there still be factual findings? Must a court state the bases for its decision, or is it enough to simply say that it had considered the guidelines and § 3553(a) factors, 
and its articulated sentence was “reasonable?”
		Judges, like fish, thrive longer with closed lips.  There may be a tendency in some 
courts to dodge appellate review by being as vague as possible about the reasons for the sentence.  
After all, the courts of appeal will only review a sentence for “reasonableness.”  We believe, 
however, that certain federal rules and statutes still require factual findings and a statement of 
reasons for a sentence.
		Federal Rule of Criminal Procedure 32 controls sentencing in federal courts, and 
apparently survived Booker unscathed.  Under Rule 32, a district court must review the presentence 
report, resolve any factual objections, and articulate the bases for its sentence.6969. 	See Fed. R. Crim. P. 32(c), (d), (i)(3)(B). Those bases now  
must include discussion of the § 3553 factors, but the rule has enough flexibility to include 
consideration of the statutory factors as well as the guidelines factors. Moreover, 18 U.S.C. § 3553(c) 
also mandates that the court articulate the reasoning for its sentence.7070.	 See 18 U.S.C. § 3553(c)(“Statement of reasons for imposing a sentence. – The court, at the 
time of sentencing, shall state in open court the reasons for its imposition of the particular sentence, 
and, if the sentence – (1) is of the kind, and within the range, described in subsection (a)(4) and that 
range exceeds 24 months, the reason for imposing a sentence at a particular point within the range; 
or (2) is not of the kind, or is outside the range, described in subsection (a)(4), the specific reason 
for the imposition of a sentence different from that described, which reasons must also be stated with 
specificity in the written order of judgment and commitment, except to the extent that the court relies 
upon statements received in camera in accordance with Federal Rule of Criminal Procedure 32.”)
		We should encourage more complete explanations the bases for sentencing by loading 
presentence reports and sentencing memoranda with § 3553 factors, and forcing the Court to resolve 
our factual arguments about these factors.
		Revisiting the original question:  what standard of proof must a court apply when 
making whatever factual findings it now must make? Justice Breyer, unfortunately, seems to suggest 
that it is the preponderance standard of proof.  Some federal defenders have argued that the doctrine 
of constitutional avoidance supports continued use of the reasonable doubt standard.7171. 	See posting of Chief Assistant Federal Public Defender Steve Sady, D. Ore., at 
http:\\circuit9.blogspot.com. Defenders also 
are dusting off old due process law that suggested that “clear and convincing” proof was required 
for dramatic increases in the sentencing range.7272. 	See, e.g., United States v. Restrepo, 946 F.2d 654, 661 (9th Cir. 1991), en banc (suggesting 
that a clear and convincing standard might be appropriate when the relevant conduct would 
dramatically increase the sentence); see also United States v. Kikumura, 918 F.2d 1084, 1100-02 (3d 
Cir. 1990) (holding clear and convincing standard required).
		One court recognized the need for a heightened standard of proof.  In United States 
v. Huerta-Rodriguez7373.	8:04CR365, 2005 U.S. Dist., Lexis 1398 (D. Neb. Feb 1, 2005) (Bataillon, J.)., Judge Bataillon of the District of Nebraska held a court still must afford the 
defendant procedural due process protections under the Fifth and Sixth Amendments.  Toward that 
aim, the court would consider the guidelines, while acknowledging structural and practical problems 
in their application.  As such, to ensure compliance with due process, Judge Bataillon will continue 
“to require that facts that enhance a sentence are properly pled in an indictment or information, and 
either admitted, or submitted to a jury (or to the court if the right to trial by jury is waived) for 
determination by proof beyond a reasonable doubt.”7474.	Id. (Opinion at 12).  The court stated that “although Booker’s Sixth 
Amendment holding may not require such a procedure, it is not precluded.  It is up to this court to 
determine a reasonable sentence and the court will not rely on facts proved to a mere preponderance 
of evidence to increase a defendant’s sentence to any significant degree.”7575.	Id.  
		Regardless of the legal resolution of this issue, Apprendi has raised the consciousness 
of the parties and courts about dubious enhancements based on shaky evidence.  One would hope 
that a district court judge who has been through the Apprendi experience would now view the old 
“preponderance” standard with a more jaundiced eye.
		e.	What Survives Booker?
		What still remains in the dust of the Booker decision?  As noted above, statutory and 
rule requirements for stating the bases of an opinion still exist.  Rule 32 still requires the Probation 
Office  to produce a presentence report, and for the court to resolve any factual differences. Statutory 
requirements regarding restitution procedures and findings survived Booker.7676. 	See Mandatory Victims’ Restitution Act, 18 U.S.C. § 3663A, et seq.
		Moreover, at least in the Ninth Circuit, some collateral perks of the Apprendi 
adventure remain . . . for now.  Thanks to United States v. Buckland, the government must allege and prove the enhancement facts of drug amount and type in a federal drug case.7777. 	See United States v. Buckland, 289 F.3d 558 (9th Cir. 2002), amend. May 7, 2002. This is true even if 
the government seeks only a mandatory minimum – instead of a statutory maximum – sentence in 
a drug case.7878. 	See United States v. Velasco-Heridia, 319 F.3d 1080, 1085 (9th Cir. 2003) (holding Apprendi 
applied to case involving mandatory minimums, because mandatory minimum sentences were tied 
to statutory maximum sentences in 21 USC § 841). Finally, in the Ninth Circuit, a defendant can plead to possession of a controlled 
substance, and take to trial the enhancement facts of the amount and type of drugs.7979.	See United States v. Thomas, 355 F.3d 1191 (9th Cir. 2004).  On the other 
hand, of course, if the indictment has pre-Booker Blakely sentencing facts, defense counsel can move 
to strike.  There is no longer a Blakely need.8080.	United States v. Dose, 2005 WL 106493 (N.D. Iowa Jan. 12, 2005) (Zoss, M. J.) (striking 
surplusage); United States v. Dottery, ___F. Supp. 2d___, 2005 WL 174634 (E.D. Mich. Jan. 24, 
2005) (Lawson, J.) (Booker rendered addition of sentencing facts unnecessary); United States v. 
Cormier, ___F. R. D.___, 2005 WL 213513 (D. Me. Jan. 28, 2005) (Woodcock, J.) (granting motion 
to strike).  
	f.	Is the U.S. Probation Office Irrelevant?
		Mocking the Justice Breyer remedy, Justice Scalia asks if Congress was so attached 
to having “bureaucratically prepared, hearsay riddled presentence reports” that it would rather lose 
mandatory guidelines than have juries find enhancement facts.8181. 	See Booker, 543 U.S.___, 125 S. Ct. at 789 (Scalia, J., dissenting). The bureaucracy preparing these 
hearsay-riddled reports is the Probation Office.  Does Probation have any relevance with advisory 
guidelines?  The answer probably is that the Probation Office has more relevance than the defense 
wants, and less than the Probation Office would like.
		 
		There is no avoiding Justice Breyer’s dictate that a district court “consider” the 
advisory guidelines, and that among the § 3553(a) factors is a reference to the sentencing guidelines.  
As long as the guidelines must be considered at sentencing, a probation officer probably still has a 
job.
		Thus far, however, Probation has been reluctant to undertake a § 3553(a) analysis.  
For example, in the Northern District of California a U.S. Probation Office “sentencing specialist” 
has explained that Presentence Reports will contain only guideline calculations and will not contain 
any discussion of Section 3553 factors.  Thus, the Probation Office has voluntarily limited itself to exactly one-seventh of the relevant issues to be considered for sentencing.8282. 	See 18 U.S.C. § 3553(a) (listing various factors to be considered at sentencing).	
		For officers open to the challenge, Booker could be “the beginning of a beautiful 
friendship” with the defense. Booker cries out for mitigation investigation on exactly the types of 
fact-bound inquiries that are well-suited for Probation, such as addiction problems, lack of youthful 
guidance, family responsibilities, and mental or emotional impairment. A judge who takes her 
Section 3553(a) responsibilities seriously would welcome this factual information from the Probation 
Office. Whether the Probation Office can evolve and adopt to this new inquiry remains to be seen.
	g.	What’s in a Name?
		Much of the battle in the wake of Booker will be to define the terms of the debate.  
Is a guideline sentence per se “reasonable,” as DOJ now urges?  Is a Section 3553(a) sentence a 
“departure?”  Is a non-guideline sentence, as some have suggested, a “deviation” or a “variance”?
		A Federal Defender working group prefers the term, “statutory sentence” for the 
ultimate sentence computed under Section 3553(a).  This term accurately reflects that the ultimate 
sentence is controlled by the statute – not the guidelines.  It also does not mention “departure” or 
“deviation” or any other description that suggests that the guidelines are but one of several equal 
factors in the § 3553(a) analysis.  
6.	What Cases Are Affected?
	“There must be some way out of here,” said the joker to the thief
	“There’s too much confusion, I can’t get no relief . . . .”
		– Bob Dylan
		All Along the Watchtower8383.	Bob Dylan Lyrics 1962-2001 224 (2004).
						
		This section tries to address how Booker affects cases in the litigation pipeline.  There 
are two divisions: cases on direct review and cases in post-conviction.  

	a.	Cases on Direct Appeal.  
		Cases in the appellate pipeline clearly are controlled by Booker.  Justice Breyer 
specifically reassured us that,  “[a]s these dispositions indicate, we must apply today’s holdings – 
both the Sixth Amendment holding and our remedial interpretation of the Sentencing Act – to all 
cases on direct review.”8484. 	Booker, 543 U.S.___, 125 S. Ct. at 750; see also Griffith v. Kentucky, 479 U.S. 314, 328 
(1987)(“[A] new rule for the conduct of criminal prosecutions is to be applied retroactively to all 
cases...pending on direct review or not yet final, with no exception for cases in which the new rule 
constitutes a “clear break” with the past.”)    Unfortunately, however, not every case on appeal that has raised a 
Blakely/Booker issue will get relief, or a remand.  First, appellate counsel has to determine whether 
the defendant is better off with the sentence he has rather than risk resentencing in a district court 
with expanded discretion.  Second, there is the issue of harmlessness.  The Court dropped a not-too-subtle hint to the Circuits about their Booker backlog:  “ Nor do we believe that every appeal will 
lead to a new sentencing hearing.  That is because we expect reviewing courts to apply ordinary 
prudential doctrines, determining, for example, whether the issue was raised below and whether it 
fails the ‘plain error’ test.  It is also because, in cases not involving a Sixth Amendment violation, 
whether resentencing is warranted or whether it will instead be sufficient to review a sentence for 
reasonableness may depend upon application of the harmless-error doctrine.”8585. 	Booker, 543 U.S.___, 125 S. Ct. at 769..  Nonetheless, a strong 
argument can be made that Booker is such a dramatic change that relief can be had under the plain 
error rule.  For example, in United States v. Castillo-Casiano8686.	198 F.3d 787, amended 204 F.3d 1257 (9th Cir. 2000)., the Ninth Circuit remanded for 
resentencing, under plain error, when the basis for a departure favorably changed while the appeal 
was pending. At the time of this writing, the Ninth Circuit has adopted an apparent blanket remand 
of all appeals raising Blakely/Booker issues.  
		Recently, in United States v. Hughes8787.	___F.3d___, 2005 WL 147059 (4th Cir. Jan. 25, 2005)., the Fourth Circuit, in an opinion by Chief 
Judge Wilkins, considered what is “plain error” in the Booker context.  The case involved bankruptcy fraud and perjury committed during the bankruptcy proceeding.  The defendant, under 
the guideline findings, received a sentence of 46 months.  
		The Fourth Circuit, considering “plain error”, found that error did indeed occur and 
that appellant’s substantial rights were affected.8888.	Fran Pratt of the Federal Defenders Office of the Eastern District of Virginia brought this 
case, and others, to our attention and provided helpful analysis for this and other Booker issues.  On the crucial issue of whether the court’s 
discretion can ensure fairness (a variant of other prejudice occurred), the Fourth Circuit had “no 
difficulty concluding that an exercise of our discretion is warranted here.”  The Court went on to 
explain that “Booker wrought a major change in how federal sentencing is to be conducted . . . .under 
the record before us, to leave the sentence imposed under the mandatory guideline regime, we have 
no doubt, is to place in jeopardy ‘the fairness, integrity or public reputation of judicial 
proceedings.’”8989.	Id. at Part III. B. 4.    The court went on to emphasize what it meant for such an exercise of discretion 
in language that appellate counsel can use in their circuit:
In determining whether the exercise of our discretion, it is not enough for us to say 
that the sentence imposed by the district court is reasonable irrespective of the error.  
The fact remains that a sentence has yet to be imposed under a regime in which the 
guidelines are treated as advisory.  To leave standing this sentence simply because 
it may happen to fall within the range of reasonableness unquestionably impugns the 
fairness, integrity, or public reputation of judicial proceedings.  Indeed, the 
determination of reasonableness depends not only on an evaluation of the actual 
sentence imposed but also the method employed in determining it. 

Moreover, declining to notice the error on the basis that the sentence actually 
imposed is reasonable would be tantamount to performing the sentencing function 
ourselves.  This is so because the district court was never called upon to impose a 
sentence in the exercise of its discretion.  That the particular sentence imposed here 
might be reasonable is not to say that the district court, now vested with broader 
sentencing discretion, could not have imposed a different sentence that might also 
have been reasonable.  We simply do not know how the district court would have 
sentenced Hughes had it been operating under the regime established by Booker.9090.	Id. at n.8 (emphasis added).  Compare United States v. Oliver, ___F.3d___, 2005 WL 233779 
(6th Cir. Feb. 2, 2005) (finding plain error and exercising discretion) and United States v. Bruce, 
http://pacer.ca6.uscourts.gov/opinions.pdf/05a0049p-06.pdf (6th Cir. Feb. 3, 2005) (finding error but 
declining discretion).  
		If one receives Booker relief, and faces a resentencing, a court would be hard pressed 
to give a greater sentence given the presumption of vindictiveness.  This doctrine states that a court that fails to affirmatively regret its inability to give a higher sentence originally, cannot increase the 
sentence on successful remand.  An original sentence which was below the high end of the guideline 
range, or that was at the high end without grousing about wanting something higher, signifies that 
the court exercised its discretion to give what was an appropriate sentence at the time and should be 
precluded from imposing anything higher on remand.9191. 	See United States v. Peyton, 353 F.3d 1080 (9th Cir. 2003). San Diego Asst. Fed. Defender 
Steve Hubachek first discussed the vindictive sentencing angle for Booker remands.
		Nonetheless, there is no shortage of appeals involving “shadow” Blakely sentences, 
where the court warned that a higher sentence awaited but for the Blakely limitations.  In light of that 
phenomena, it is safe to wager that withdrawal of Circuit appeals hit an all-time high in January 
2005.
	b.	Nostalgic for the Shackles: Ex Post Facto Arguments and Booker9292. 	Asst. Fed. Defenders Beverly Dyer, Brent Newton, David McColgin, and Doug Morris 
quickly identified the ex post facto/ due process issue and developed, in short order, a persuasive 
argument for its application.

		There are three ex post facto (like) scenarios implicated by Booker.  First, a defendant 
may  be before a judge who is salivating at the ability to sentence under advisory guidelines, without 
the need for those troubling showings required for upward departures.  That client will be nostalgic 
for the protections of mandatory guidelines and will want to raise ex post facto challenges.
		The Court has repeatedly held that any retroactive legislation that increases 
punishment is an unconstitutional ex post facto law.9393. 	See, e.g., Lynce v. Mathis, 519 U.S. 433 (1997).  This ex post facto protection extends to 
increases in guideline punishments.9494. 	See, e.g., Miller v. Florida, 482 U.S. 423 (1987). The sentencing law in effect when the offense occurs, or ends, 
is the operative date for purposes of this analysis.9595. 	See Dobbert v. Florida, 432 U.S. 282 (1977).  
		The Ex Post Facto clause, however, only prohibits legislative change in the law to 
criminalize conduct or increase punishment.  In this Booker scenario, the argument is actually that 
Justice Breyer’s remedial re-writing of the statute violates the due process clause.9696.	378 U.S. 347, 352 (1964).  In Bouie v. City 
of Columbia, a civil rights case, the Supreme Court held that judicial changes to statutes or laws can create the same ex post facto concerns as legislative action, although it is the due process clause that 
protects against such judicial activity.9797. 	See Bouie v. City of Columbia, 378 U.S. 347, 353-54 (1964) The test, of course, is daunting: the judicial decision must 
be “unexpected and indefensible by reference to the law which had been expressed prior to the 
conduct in issue.”9898. 	Id. at 354; see also Rogers v. Tennessee, 532 U.S. 451 (2001). The dissenters’ shock at the Justice Breyer remedy, and the failure of any party 
or amicus to anticipate purely advisory guidelines, certainly suggest that the remedy was, at least, 
unexpected.
		The second scenario is having one’s cake, and eating it too. Some defenders have 
advanced a compelling argument that defendants who committed offenses before Booker should be 
entitled to the benefit of Booker’s loose downward sentencing under advisory guidelines, but should 
be entitled to ex post facto protections against the loss of Blakely due process protections available 
before Booker (like proof of enhancement facts beyond a reasonable doubt and before a jury). Under 
this theory, ex post facto principles permit a defendant to avoid a detrimental change of law, but to 
enjoy the benefits of any such change.9999. 	See Mark v. United States, 430 U.S. 188, 196-97 (1977). Thanks to Asst. Fed. Defender and 
Supervising Appellate Attorney David L. McColgin for patiently explaining (and re-explaining) this 
attractive, though subtle, argument. 
		The final setting for ex post facto application is when and if  Congress finally acts.  
Whatever the approach of the Congress, there seems to be a strong argument that ex post facto 
protections would permit defendants with offenses that precede any new litigation to apply the 
current Booker regime.	 
	c.	Does Booker Let Loose the Habeas Floodgates?
		Prison commissaries are running out of stamps as inmates after Booker write their 
counsel seeking habeas relief.  Your return letter, we fear, will be disappointing.  Retroactivity is a 
tough row to hoe, and courts are already staking out the limits of Booker relief.
		In McReynolds v. United States100100.	___F.3d___, 2005 WL 237642 (7th Cir. Feb. 2, 2005) (Easterbrook, J.)., the Seventh Circuit denied Booker retroactivity on collateral review.  The court looked to a Supreme Court decision from last term, Schiro v. 
Summerlin101101.	124 S. Ct. 2519 (2004).  Summerlin coincidentally was decided on the same day as Blakely:  
June 24, 2004.  ,  which denied retroactive relief for Ring v. Arizona102102.	536 U.S. 582 (2002), a case that applied Apprendi 
principles to capital sentences imposed by judges rather than juries.  The McReynolds court found 
that “[a]lthough the Supreme Court did not address the retroactivity question in Booker, its decision 
in Schiro v. Summerlin is all but conclusive on the point.”103103.	McReynolds, ___F.3d___, 2005 WL 237642 (citation omitted).  Judge Easterbrook, who 
dissented in the appellate decision of Booker, wrote McReynolds.  Other courts have reached similar 
conclusions.104104.	See Tyler v. Cain, 533 US 656 (2001); 28 U.S.C. 2255.  See United States v. Johnson, ___F. 
Supp. 2d___, 2005 WL 170708 (E.D. Va. Jan. 21, 2005) (Smith, J.) (Blakely and Booker do not 
apply retroactively as no indication that the court meant to overrule the many cases holding that 
Apprendi is not retroactive); Gerrish v. United States, ___F. Supp. 2d___, 2005 WL 159642 (D. Me. 
Jan. 25, 2005) (Hornby, J.) (Blakely and Booker are not retroactive).
		Although Summerlin does present a hurdle, it can be distinguished.  The standard of 
proof used in sentencing in Ring was reasonable doubt – the issue was who would make the decision 
– judge or jury.  Here, in contrast, there is a different standard of proof involved – preponderance 
under the guidelines pre-Booker as opposed to Booker’s beyond a reasonable doubt.  This distinction 
can be key.105105.	Asst. Federal Defender T.J. Hester, D. Ore., developed and has skillfully presented this 
compelling argument.  He deserves the credit for realizing this distinction.
		Assuming the validity of retroactive application, one needs still to clear numerous 
procedural hurdles.  Here are a few.    
		1.	Procedural Default. 
		There are various arguments to overcome procedural default: Two that come to mind 
are (1) novelty and (2) structural error.  Turning first to novelty,  Section V of the remedial majority 
in Booker suggests that appellate courts can deny Booker claims on “plain error” review.106106.	Booker, 543 U.S. ___, 125 S. Ct. at 769.  The 
counterpoint to this argument is the outcry from the dissenters, in particular Justice Stevens, who 
deplore the remedial portion of Booker for its  unprecedented rejection of the mandatory nature of 
the Guidelines and its novel rewriting of the legislation to make them advisory.107107.	Id. at 787 (Stevens, J., dissenting).  The focus should 
not be on the application of Apprendi and Blakely to Booker as groundbreaking (which it clearly was 
not), but rather that the remedial steps were.  A “plain error” default would be unfair on appeal if a sentencing judge treated the guidelines as mandatory, when on post-conviction 2255 review, the 
novelty of a legal issue, with a showing of prejudice, excuses procedural default.108108.	Reed v. Ross, 468 US 1 (1984); United States v. Frady, 456 US 152 (1982)  Brent Newton, 
an Assistant Federal Public Defender in Houston, came up with this analysis.
		As for structural error, one can also argue that the Booker remedy, which is 
substantive in nature because of its shift from mandatory to advisory, constitutes the rare type of 
structural error that excuses harmlessness analysis.  An error involving the sentencing procedure is 
so extensive that prejudice must be presumed.109109.	Arizona v. Fulminate, 499 US 279 (1991).
		2.	Novel Reading:  Teague.   
		The application of a “novel” procedural rule is barred under Teague.  However, the 
Teague bar does not apply to a substantive claim.  As the Court stressed only recently, new 
substantive rules are generally applied retroactively.110110.	Schiro v. Summerlin, 124 S. Ct. 2519 (2004).  Therefore, to avoid the Teague bar, defense 
counsel can argue that the Sixth Amendment application of the reasonable doubt standard to 
sentencing factors is a “bedrock” exception because it promotes justice and truth-finding.
		3.	For Whom the Statute Tolls:  2255 Statute of Limitations.  
		A post-conviction Booker claim, under 28 U.S.C. § 2255, must be filed within one 
year from January 12, 2005, assuming that any such claim is retroactively applicable to cases on 
collateral review. The Court has granted certiorari in Dodd v. United States111111.	73 U.S.L.W. 3321 (Nov. 29, 2004)., to decide whether the 
one-year clock starts running from the announcing of the “new rule” or from the date of the decision 
that first applies the new rule retroactively to cases on collateral review.  The case will also decide 
whether the Supreme Court exclusively can determine retroactive application or whether any federal 
court can rule on the issue. Therefore, the issue will be when the new rule was announced (in 
Apprendi? in Blakely? in Booker?), and then whether the clock starts to run from the date of that 
decision (Apprendi/Blakely/Booker), or the date that the Supreme Court holds (in a perfect universe) that the rule is to be applied retroactively.112112.	McReynolds, ___F.3d___, 2005 WL 237642 (finality of conviction is January 12, 2005 and 
not June 24, 2004 (Blakely)).  For those that are challenges of convictions “on the 
clock” and close to running into the one-year AEPDA deadline, it might be wise to file the § 2255 
motion now.  Given the complexities of post-conviction jurisprudence, challenges cannot be pell-mell.  Successor petitions have tough hurdles, so be careful.
		4.	Avoiding an Abuse of the Writ.  
		Assuming the Court were to hold that some constitutional aspect of Booker applies 
retroactively to cases on collateral review, then a defendant could file a successive 2255 motion 
raising a Booker claim.113113.	See Tyler v. Cain, 533 US 656 (2001); 28 U.S.C. 2255.  See United States v. Johnson, ___F. 
Supp. 2d___, 2005 WL 170708 (E.D. Va. Jan. 21, 2005) (Smith, J.) (Blakely and Booker do not 
apply retroactively as no indication that the court meant to overrule the many cases holding that 
Apprendi is not retroactive); Gerrish v. United States, ___F. Supp. 2d___, 2005 WL 159642 (D. Me. 
Jan. 25, 2005) (Hornby, J.) (Blakely and Booker are not retroactive).
8.	Play Ball!  What Will Congress,  DOJ, and the Commission Do With “the Ball in Their 
Court”?  

		All eyes are now on Congress.  As Justice Breyer acknowledged, this opinion is not 
the last word, and the ball now lies in Congress’s court.  The current word is that the Commission 
proposes a quick and minimal fix codifying more completely that the guidelines are advisory.  There 
seems to be some optimism that a thoroughly-unimpressed Congress may be willing to wait six to 
eight months to review sentencing data under the Booker regime. Recall, however, that Congress 
(and especially the House of Representatives)  has been highly critical of some sentencing practices.  
Last year, for example, the PROTECT Act imposed stricter controls over sentencing, hamstrung the 
Sentencing Commission in many areas,  and required that the sentencing practices of judges be 
reported.  The architect of that bill, U.S. Representative Tom Feeney, called the Court’s Booker 
decision an “egregious overreach.”114114.	N.Y. Times, Jan 13, 2005, at A1 and A27.  He stated that “[t]he Supreme Court’s decision to place this 
extraordinary power to sentence a person in the hands of a single federal judge – who is accountable 
to no one – flies in the face of the clear will of Congress.”  (So much for Justice Breyer’s divination of Congressional intent!)  Senator Arlin Specter, Chair of the U.S. Senate Judiciary Committee, said 
that he will “work to establish a sentencing method that will be appropriately tough on career 
criminals, fair and consistent with constitutional requirements.”115115.	Id.  Encouragingly, Senator Specter, 
in a recent BNA article, appears willing to see how the courts actually sentence in a “wait and see” 
approach.116116.	Reported in http://www.sentencing.typepad.com.
   		DOJ’s response was to express a measured disappointment.  Although the application 
of Apprendi and Blakely to the guidelines should have come as no surprise after the Booker oral 
argument, the remedy of advisory guidelines must have been unexpected.  “We are disappointed that 
the decision made the guidelines advisory in nature,” commented Assistant Attorney General 
Christopher A. Wray, adding that, “[d]istrict courts are still required to consult the federal sentencing 
guidelines, and any sentence may be appealed by either defense counsel or prosecutors on the 
grounds that it is unreasonable.  To the extent that the guidelines are now advisory, however, the risk 
increases that sentences across the country will become wildly inconsistent.”117117.	Id.  DOJ may wait and 
see how various sentences play out, and may recommend policies to have “floor” and “ceiling” 
sentencing recommendations in plea agreements.  
		DOJ issued a subsequent policy memorandum on January 28, 2005.  Written by 
Deputy Attorney General James B. Comey, the memorandum instructs federal prosecutors to “take 
all steps necessary to ensure adherence to the Sentencing Guidelines.”  Essentially, DOJ will seek 
guideline sentences and will consider appeals of sentences that not only fall below the advisory 
guidelines, but also supposedly “fail to reflect the purposes of sentencing in the judgment of the U.S. 
Attorney.”  DOJ will continue to collect and report adverse sentencing decisions supposedly in an 
effort to assess the real-time impact of Booker.  All in all, DOJ’s response was measured and not bombastic.118118.	James B. Comey, Deputy Attorney General, U.S. Dept. of Justice, Department Policies and 
Procedures Concerning Sentencing, Jan. 28, 2005.
		In the Sentencing Commission’s amicus brief in Booker, it maintained that there was 
a distinction between the legislative guidelines of states and the supposedly judicial guidelines of 
the federal sentencing scheme.  As Justice O’Connor noted in her Blakely dissent, however, the 
Court rejected this argument and found no distinction of constitutional significance.  Nonetheless, 
the Sentencing Commission still retains a role in both the application and remedial majority 
decisions. As discussed above, Justice Stevens left undisturbed Mistretta’s acceptance of the 
Sentencing Commission as a constitutionally sound “independent” agency. In the remedial opinion, 
Justice Breyer extolled the role of the Sentencing Commission (on which he had served as a 
Commissioner) as an expert agency charged with the gathering and analysis of sentencing data, and 
the promulgation and amendment of the guidelines.  Even if the guidelines are advisory, the 
Commission still maintains that responsibility. The Commission, therefore, at least for now,  is not 
going away.  
9.	Does Harris Fall Next?
		What is the future of mandatory minimums after Booker?  In Harris v. United 
States119119.	536 U.S. 545 (2002)., the Court’s Apprendi momentum seemed to have been slowed, if not stopped, on the shoals 
of mandatory minimums.  The Court distinguished Apprendi’s statutory maximum ceiling from a 
floor.  The Court’s line-up, with Justice Scalia in the majority to uphold, and Justice Breyer still 
rueing Apprendi, makes it unlikely that the precedent will be seen as being clearly and fatally 
undermined.  Booker will not herald Harris’ fall like Blakely heralded the guidelines fall.  Although 
logically it is suspect, and can be attacked, it is not a forgone conclusion.120120.	Strangely, it is a silent precedent in Booker.  It is neither buttressed nor questioned by the 
majorities or dissents.  Some have tried to argue that Justice Stevens’ guideline example on Page 8 
of his dissent indicates he has been reconciled to guideline “floors.”  Booker, 543 U.S. ___, 125 S. 
Ct. at 775-76 (Stevens, J., dissenting).  A better reading, and in keeping with the purpose of a dissent, 
is that Judge Stevens was answering Justice Breyer and decribing the guidelines’ working as is, not 
as what should be.    The litigation strategy 
is the subject of Carmen Hernandez’s article in this issue.  Nonetheless, some “fixes” to the guidelines post-Booker, making the bottom of a range “mandatory,” could change the calculus. 
10.	Booker and Snitching: § 5K1.1 and Safety Valve
		We save for last our least favorite topic, but a fact of life in federal practice: 
cooperation and safety valve. Do these options remain after Booker?  That question, incidently, is 
the single biggest concern of DOJ.
	a.	How will § 5K1.1 Motions for Substantial Assistance Work, or, Will A “Snitch” 
in Time Save a “Dime”.

		For good or ill (and we think for ill), we have a federal criminal justice system where 
it is necessary for many of our clients to cooperate with law enforcement and “snitch” on their 
alleged co-conspirators.  The only way for many defendants to avoid draconian mandatory minimum 
sentences in drug cases is to cooperate.  When defendants cooperate, the government, (one hopes) 
will move for a downward departure pursuant to U.S.S.G. § 5K1.1 for substantial assistance.   Such 
motions also are made in cases that do not involve mandatory minimum sentences, but the defendant 
nonetheless cooperates and seeks a sentence reduction.  Typically, there is no agreement before the 
substantial assistance is provided regarding the extent of a downward departure the government will 
recommend (assuming the government is “satisfied” with the defendant’s efforts).
		Importantly for the Booker analysis, downward departures for substantial assistance 
in mandatory minimum cases are based on statutory authority.  Pursuant to 18 U.S.C. § 3553(e),  
“[u]pon motion of the Government, the court shall have the authority to impose a sentence below 
a level established by statute as a minimum sentence” to reflect the defendant’s cooperation.  While 
the Supreme Court has found that mandatory guidelines are unconstitutional, the Booker ruling in 
no way impacts the constitutionality of mandatory minimum sentences.121121.	See Harris v. United States, 536 U.S. 545 (2002); McMillan v. Pennsylvania, 477 U.S. 79 
(1986).   At least as the law now stands, mandatory minimums are constitutional because they are based on statutes and not the 
guidelines, and it appears unlikely that the Supreme Court will change its position on this issue.  
Therefore, the ability to sentence below the mandatory minimums for substantial assistance after 
Booker appears unchanged.
		The substantial assistance statute does, however, present an odd situation where the 
statutory language refers to the Sentencing Commission.  The statute mandates that sentences 
reflecting substantial assistance in mandatory minimum cases, “shall be imposed in accordance with 
the guidelines and policy statements issued by the Sentencing Commission . . . .”122122.	18 U.S.C. § 3553(e).  Is this another 
statutory “shall” that should be a “may,” missed by Justice Breyer’s red pen in Booker?   Because 
the guidelines are now advisory in toto, does this mean that the U.S. Sentencing Commission’s 
interpretation of what is substantial assistance and how a judge should consider it all dicta?123123.	U.S.S.G. § 5K1.1.  Like 
all of the guidelines, it can now be argued that the discussion in Guideline § 5K1.1 is advisory, and 
the sentencing courts now have considerably more discretion when evaluating substantial assistance.
		b. 	Is There Still a Safety Valve?
		The short answer would seem to be “yes”.  Because the safety valve is a creature of 
both statute and guidelines, and its purpose is to relieve defendants from statutory mandatory 
minimum sentences, the safety valve should be alive and well in the post-Booker world.  But how 
will the courts interpret and apply the safety valve when it refers directly, and indirectly, to the 
guidelines?124124.	See United States v. Duran, 2005 WL 234778 (D. Utah, Jan. 31, 2005) (Cassell, J.) (rejecting 
government’s argument that the guidelines remain mandatory when court sentences defendant 
pursuant to “safety valve” provision, 18 U.S.C. § 3553(f) and U.S.S.G. § 5C1.2).  See generally Jane 
L. McClellan and Jon M. Sands, The Hedgehog, the Fox, and the Guidelines: Blakely’s Possible 
Implication for the ‘Safety Valve,’” Fed. Sent. Rep. 40 (2004).
		The safety valve, similar to motions for § 5K1.1 departures for substantial assistance, 
are a way of escaping mandatory minimum sentences.  The provisions of the safety valve are set 
forth in the criminal code at 18 U.S.C. § 3553(f).  That statute makes specific reference to the sentencing guidelines in two sections: to be eligible for the safety valve (1) the defendant must have 
no more than one criminal history point, as determined under the sentencing guidelines, and (2) the 
defendant cannot be an organizer, leader, manager, or supervisor in the offense,  as determined under 
the sentencing guidelines.  See 18 U.S.C. § 3553(f)(1) and (4).    In addition, the defendant must list 
other safety valve factors that do not mention guidelines.  The safety valve applies to not only cases 
where there is a mandatory minimum, but also to drug cases where there is no mandatory minimum.  
See U.S.S.G. § 2D1.1(b)(7) (where defendant meets the safety valve criteria, then offense level 
decreased by 2 levels).  In those cases, the guidelines “recommend” a two-level reduction.
		Because these references in the safety valve are now to an advisory guideline system, 
defense counsel can argue that determinations pursuant to the guidelines regarding criminal history 
and role in the offense are advisory only and not binding.  This is of particular importance where a 
defendant technically does not meet the safety valve requirements under the sentencing guidelines.  
For example, the guidelines state that the determination of criminal history category I cannot be 
based on a finding that a defendant’s criminal history is over-represented.125125.	See U.S.S.G § 5C1.2(a)(1) (stating that defendant must have no more than one criminal 
history point “as determined under the [now advisory] sentencing guidelines before application of 
subsection (b) of § 4A1.3 (Departures Based on Inadequacy of Criminal History Category)).  
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  A defendant can now 
argue that someone who has one misdemeanor conviction, but also two recency points for being on 
probation for that misdemeanor when she committed the instant offense, should be eligible for the 
safety valve because she meets the spirit of the statutory mandate that the defendant have only one 
criminal history point.  Likewise, it would seem that a determination of aggravated role in the 
offense under the guidelines is advisory only.  As long as the defendant meets the other statutory 
criteria for safety valve, a court could apply it and find that the defendant is eligible for the safety 
valve even if under the mandatory guidelines she might have qualified for an upward adjustment for 
having a supervisory role in the offense. 
		Also, the interplay between the safety valve factors that do not explicitly reference 
the guideline and the parallel guideline provisions regarding acceptance and, for example, relevant 
conduct (where use of a firearm may be an issue) bear closer scrutiny.  And, the guidelines’ 
prohibition from applying both safety valve and the aberrant conduct departure may be gone. 
		Thus, DOJ’s concerns may be somewhat justified: district courts will have more 
discretion to reward cooperation and to protect safety-valve candidates after Booker.  Rumor suggest 
that this may be one of the first components subject to a legislative “fix,” so cooperation sentences 
should be sought soon.
Conclusion
		It may be the “end of the world” as we know it, but, like R.E.M., we “feel fine.”  
Justice Breyer’s surprising remedial opinion has given a brief window of opportunity for the defense 
before likely Congressional action. Armed with Section 3553(a), a healthy distrust of the guidelines, 
and the best feel for our clients as individuals instead of statistics, the federal defense bar may spark 
a sentencing revolution – or at least have a great time trying.		
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