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Introduction 
 
 
 The practice and study of sentencing law since 2000 has been 
something like riding a roller coaster, and it shows no sign of stopping. 
The wild ride has been highlighted by a series of decisions by the United 
States Supreme Court in Apprendi, Ring, Blakely, and Booker. But in a 
country with 52 major sentencing systems, the excitement extends far 
beyond the Supreme Court fireworks. There is no other area of the law 
going through this kind of transformation.  
 The Supreme Court’s cases have attracted new attention from 
legislators and actors within the criminal justice systems. These cases 
have also generated significant new interest in sentencing throughout the 
legal academy. For those scholars who have been following the past 20-
30 years of modern sentencing reforms, this flood of developments and 
attention is both exciting and baffling. It is exciting because current 
developments may provide the chance for significant new reforms in an 
area filled with scholarly and policy problems. It is baffling since the 
specific focus of the Supreme Court (the role of the jury in sentencing) 
comes in an area that few scholars had considered important. 
 The idea of “sentencing law” as a coherent field of legal study and 
practice is itself still in its adolescence. While the turbulence in 
sentencing law makes for very exciting classes and discussions, it also 
multiplies the challenges of getting a handle on the field. With the 
profusion of federal and state cases and the sprouting of many legislative 
and executive initiatives, teachers and students must continually work to 
see the still young forest along with the many fascinating trees.  
 The approach in this supplement is to treat the recent Blakely-
Booker cases as a breaking story, but not one that scrambles the original 
structure of the published volume. In light of these cases Chapter 6 on 
sentencing procedure requires a wholesale update. The rest of the 
published volume, however, was developed around larger and more 
general concepts of sentencing, and this Supplement need not begin each 
chapter by asking “what Blakely and Booker may mean for X.” Whatever 
happens with this extraordinary line of cases in the federal and state 
systems, the general problems and concepts of sentencing will remain.  
 We have included the Blakely and Booker opinions relatively early 
in the Supplement, in part to satisfy the demands of students who read 
the newspaper and were exposed to these cases in summer jobs. This 
supplement includes Blakely in chapter 2, as part of the general 
introduction to the idea of different possible sentencers. Booker is 
introduced in chapter 3, as part of the introduction to the central 



Introduction 

x 

challenge in all sentencing law—the regulation of discretion. The more 
detailed study of the implications of Blakely and Booker is best handled 
in Chapter 6, after a full set of general concepts of sentencing have been 
introduced.  
 We encourage students and teachers to follow sentencing 
developments on the Sentencing Law & Policy blog (which can be 
accessed at sentencing.typepad.com or through the casebook web pages 
at  www.sentencingbook.com). Extensive scholarly discussion of 
sentencing law can be found in the Federal Sentencing Reporter, in 
special symposia being produced by law reviews such as the Columbia 
Law Review’s May 2005 symposium on “Sentencing: What’s At Stake 
for the States,” or the Stanford Law Review’s October 2005 special issue 
on “A More Perfect System: Twenty-Five Years of Guideline Sentencing 
Reform.” Other cutting-edge developments can be found in judicial 
decisions, proposed and newly-enacted federal and state legislation, 
executive branch policy statements and research, individual pieces of 
legal scholarship, and opinion commentary.  
 This volume is intended to provide a general map of sentencing law 
and policy. The details of the terrain in each system and the changes over 
time will necessarily appear beyond the pages of this book.  
 
 



 

1 

Chapter 1  
The Purposes of 
Punishment and Sentencing  

A.  Social Purposes of Sentencing 
 
1.   Stated Purposes 
 
Page 12. Add this material at the end of note 3. 
 
 Oregon trial judge Michael Marcus has argued forcefully against the 
principle of limited retributivism in writings on the goals of sentencing.  
Judge Marcus believes that the aim of the sentencing process should be 
crime reduction, and he has written a series of provocative articles 
advocating that sentencing decisions be based on empirical data about 
what sorts of sanctions and programs reduce the likelihood of recidivism 
for different sorts of offenders. See, e.g., Michael Marcus, Sentencing in 
the Temple of Denunciation: Criminal Justice’s Weakest Link, 1 Ohio 
State Journal of Criminal Law 671 (2004); Michael Marcus, Archaic 
Sentencing Liturgy Sacrifices Public Safety: What’s Wrong and How 
We Can Fix It, 16 Federal Sentencing Reporter 76 (2003); Michael 
Marcus, Comments on the Model Penal Code: Sentencing Preliminary 
Draft No. 1, 30 American Journal of Criminal Law 135 (2003). 
 Operating with similar concerns, in recent years the Virginia 
Sentencing Commission has been processing risk offender data to 
provide Virginia’s judges at sentencing with a statistical report that 
analyzes characteristics of offenders to quantify the likelihood that a 
particular offender will commit another crime. Virginia’s system of risk 
assessment at sentencing is legally and politically controversial because 
it attempts to estimate the threat each offender poses to public safety and 
suggests sentencing outcomes should be influenced by statistical 
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probabilities. See Emily Bazelon, Sentencing by the Numbers, New York 
Times Magazine, Jan 2. 2005; Richard P. Kern and Meredith Farrar-
Owens, Sentencing Guidelines with Integrated Offender Risk 
Assessment, 16 Federal Sentencing Reporter 165 (Feb. 2004).  
 
B.  Purposes in Practical Context 
 
2.  Use of Purposes in System Components 
 
Page 41.  Add this material at the end of note 3. 
 
 In 2004, a voter initiative appeared on the November ballot in 
California to amend the state’s Three Strikes Law. Known as Proposition 
66, this ballot initiative would have limited the reach of the Three Strikes 
Law by preventing nonviolent felonies from triggering the law’s tough 
sentences. Though early polls registered broad support for Proposition 
66, a last-minute advertising campaign against the law featuring 
Governor Arnold Schwarzenegger shifted debate on the proposition from 
images of drug addicts and petty thieves serving unfairly harsh prison 
sentences to hardened criminals receiving leniency and becoming 
suddenly eligible for release.  

In a close vote, Proposition 66 was ultimately defeated with 53 
percent of voters opposed. Despite the defeat of Proposition 66, a 
number of officials who opposed the proposition’s amendment indicated 
that they might still favor some kind of fix to California’s Three Strikes 
Law that would prevent using the law for some nonviolent felonies. In 
one article after the defeat of Proposition 66, San Mateo County District 
Attorney James Fox, a vocal opponent of Proposition 66, said he 
believed there “was sentiment out there to make some corrections to 
three strikes to eliminate the possibility of prosecutorial indiscretion.” 
Fox also said his office does not use three strikes against those accused 
of nonviolent crimes.  
 
Page 54. Add this material at the end of note 2. 
 
 In March 2005 Cass Sunstein and Adrian Vermeule posted an 
article on the internet which, building on recent deterrence literature, 
suggests that capital punishment may be morally obligatory if evidence 
accurately establishes that each execution saves a certain number of 
innocent lives. The article, titled Is Capital Punishment Morally 
Required? The Relevance of Life-Life Tradeoffs, has set off a firestorm—
one sure to appear in print. What is so shocking about the idea that social 
policy should be oriented towards minimizing the loss of life?  
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3.   Use of Purposes for Entire Systems 
 
Page 58. Add this material at the end of note 2 
 
 The Supreme Court’s decision in United States v. Booker, 125 S. Ct. 
738 (2005), which is discussed more fully in Chapter 3, brought new 
attention to the parsimony provision and the other provisions of 18 
U.S.C. § 3553(a).  In one influential district court decision immediately 
after Booker, U.S. District Judge Paul Cassell explored the possible 
meaning and import of the statutory parsimony mandate of 3553(a) while 
acknowledging the virtually non-existent role that the parsimony concept 
has played in federal sentencing. See United States v. Wilson, 350 
F.Supp.2d 910 (D. Utah 2005). In another notable opinion in the wake of 
Booker, U.S. District Judge Richard Kopf expressed some frustration 
about how to give meaning to the instruction in 3553(a) that federal 
judges “shall impose a sentence sufficient, but not greater than necessary, 
to comply with the purposes [of punishment] set forth in paragraph (2) of 
this subsection.” He summed up the frustrations in this colorful footnote:  
 

If a criminal defense lawyer invokes the “not greater than necessary” 
chant one more time as the raison d’etre for a sentence below the 
Guidelines, I am likely to throw up.  What the hell does “not greater 
than necessary” really mean?  Please do not refer me to 18 U.S.C. § 
3553(a)(2) as if it provided a concrete answer for individual cases.  
Centering a sentence on the words “not greater than necessary” is the 
judicial equivalent of reading tarot cards — neither the legitimacy of 
the sentence nor the truth of the reading can be proved or disproved by 
rational means. More to the point, why should anyone trust one 
unelected judge like me to provide ad hoc definitions of this virtually 
meaningless and circular abstraction unencumbered by the lodestar of 
the Guidelines? Booker tells me to use discretion. It does not tell me to 
pick sentences out of the air by fixating on the phrase “not greater than 
necessary” as an excuse to sentence below the Guidelines. 

 
United States v. Tabor, 365 F. Supp. 2d 1052 (D. Neb. 2005). 
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Chapter 2  
Who Sentences?  

A.  Sentencing in the Courtroom  
 
2.   Sentencing Juries  
 
Page 87. Add this material at the end of note 2.  
 
See also Nancy J. King & Rosevelt L. Noble, Felony Jury Sentencing in 
Practice: A Three-State Study, 57 Vand. L. Rev. 885 (2004) (arguing that 
juries cannot properly reflect community sentiment about severity of 
sentences because juries do not have full range of information and 
sentencing options available to sentencing judges).  
 
Page 88. Add this material after the notes.    
 
Ralph Blakely, Jr. v. Washington 
124 S. Ct. 2531 (2004) 

 
 SCALIA, J. 
 Petitioner Ralph Howard Blakely, Jr., pleaded guilty to the 
kidnaping of his estranged wife. The facts admitted in his plea, standing 
alone, supported a maximum sentence of 53 months. Pursuant to state 
law, the court imposed an “exceptional” sentence of 90 months after 
making a judicial determination that he had acted with “deliberate 
cruelty.” We consider whether this violated petitioner’s Sixth 
Amendment right to trial by jury.  

 
I 

 Petitioner married his wife Yolanda in 1973. He was evidently a 
difficult man to live with, having been diagnosed at various times with 



Page 88.  2. Who Sentences? 

 

6 

psychological and personality disorders including paranoid 
schizophrenia. His wife ultimately filed for divorce. In 1998, he abducted 
her from their orchard home in Grant County, Washington, binding her 
with duct tape and forcing her at knifepoint into a wooden box in the bed 
of his pickup truck. In the process, he implored her to dismiss the divorce 
suit and related trust proceedings. 
 When the couple’s 13-year-old son Ralphy returned home from 
school, petitioner ordered him to follow in another car, threatening to 
harm Yolanda with a shotgun if he did not do so. Ralphy escaped and 
sought help when they stopped at a gas station, but petitioner continued 
on with Yolanda to a friend’s house in Montana. He was finally arrested 
after the friend called the police. 
 The State charged petitioner with first-degree kidnaping. Upon 
reaching a plea agreement, however, it reduced the charge to second-
degree kidnaping involving domestic violence and use of a firearm. 
Petitioner entered a guilty plea admitting the elements of second-degree 
kidnaping and the domestic-violence and firearm allegations, but no 
other relevant facts. 
 The case then proceeded to sentencing. In Washington, second-
degree kidnaping is a class B felony. State law provides that [a person 
convicted of a class B felony faces a maximum punishment of ten years 
confinement]. Other provisions of state law, however, further limit the 
range of sentences a judge may impose. Washington’s Sentencing 
Reform Act specifies, for petitioner’s offense of second-degree 
kidnaping with a firearm, a “standard range” of 49 to 53 months. A judge 
may impose a sentence above the standard range if he finds “substantial 
and compelling reasons justifying an exceptional sentence.” The Act lists 
aggravating factors that justify such a departure, which it recites to be 
illustrative rather than exhaustive…. When a judge imposes an 
exceptional sentence, he must set forth findings of fact and conclusions 
of law supporting it. A reviewing court will reverse the sentence if it 
finds that under a clearly erroneous standard there is insufficient 
evidence in the record to support the reasons for imposing an exceptional 
sentence. 
 Pursuant to the plea agreement, the State recommended a sentence 
within the standard range of 49 to 53 months. After hearing Yolanda’s 
description of the kidnaping, however, the judge rejected the State’s 
recommendation and imposed an exceptional sentence of 90 months—37 
months beyond the standard maximum. He justified the sentence on the 
ground that petitioner had acted with “deliberate cruelty,” a statutorily 
enumerated ground for departure in domestic-violence cases. 
 Faced with an unexpected increase of more than three years in his 
sentence, petitioner objected. The judge accordingly conducted a 3-day 
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bench hearing featuring testimony from petitioner, Yolanda, Ralphy, a 
police officer, and medical experts. After the hearing, he issued 32 
findings of fact, [and] adhered to his initial determination of deliberate 
cruelty. Petitioner appealed, arguing that this sentencing procedure 
deprived him of his federal constitutional right to have a jury determine 
beyond a reasonable doubt all facts legally essential to his sentence. 

 
II 

 This case requires us to apply the rule we expressed in Apprendi v. 
New Jersey, 530 U.S. 466, 490 (2000): “Other than the fact of a prior 
conviction, any fact that increases the penalty for a crime beyond the 
prescribed statutory maximum must be submitted to a jury, and proved 
beyond a reasonable doubt.” This rule reflects two longstanding tenets of 
common-law criminal jurisprudence: that the “truth of every accusation” 
against a defendant “should afterwards be confirmed by the unanimous 
suffrage of twelve of his equals and neighbours,” 4 W. Blackstone, 
Commentaries on the Laws of England 343 (1769), and that “an 
accusation which lacks any particular fact which the law makes essential 
to the punishment is ... no accusation within the requirements of the 
common law, and it is no accusation in reason,” 1 J. Bishop, Criminal 
Procedure § 87, p. 55 (2d ed. 1872). These principles have been 
acknowledged by courts and treatises since the earliest days of graduated 
sentencing…. 
 Apprendi involved a New Jersey hate-crime statute that authorized a 
20-year sentence, despite the usual 10-year maximum, if the judge found 
the crime to have been committed “with a purpose to intimidate ... 
because of race, color, gender, handicap, religion, sexual orientation or 
ethnicity.” In Ring v. Arizona, 536 U.S. 584, 592-593, and n. 1 (2002), 
we applied Apprendi to an Arizona law that authorized the death penalty 
if the judge found one of ten aggravating factors. In each case, we 
concluded that the defendant’s constitutional rights had been violated 
because the judge had imposed a sentence greater than the maximum he 
could have imposed under state law without the challenged factual 
finding. 
 In this case, petitioner was sentenced to more than three years above 
the 53-month statutory maximum of the standard range because he had 
acted with “deliberate cruelty.” The facts supporting that finding were 
neither admitted by petitioner nor found by a jury. The State nevertheless 
contends that there was no Apprendi violation because the relevant 
“statutory maximum” is not 53 months, but the 10-year maximum for 
class B felonies in § 9A.20.021(1)(b)…. Our precedents make clear, 
however, that the “statutory maximum” for Apprendi purposes is the 
maximum sentence a judge may impose solely on the basis of the facts 
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reflected in the jury verdict or admitted by the defendant. In other words, 
the relevant “statutory maximum” is not the maximum sentence a judge 
may impose after finding additional facts, but the maximum he may 
impose without any additional findings. When a judge inflicts 
punishment that the jury’s verdict alone does not allow, the jury has not 
found all the facts “which the law makes essential to the punishment,” 
Bishop, supra, § 87, at 55, and the judge exceeds his proper authority. 
 The judge in this case could not have imposed the exceptional 90- 
month sentence solely on the basis of the facts admitted in the guilty 
plea. Those facts alone were insufficient because, as the Washington 
Supreme Court has explained, “[a] reason offered to justify an 
exceptional sentence can be considered only if it takes into account 
factors other than those which are used in computing the standard range 
sentence for the offense,” State v. Gore, 21 P.3d 262, 277 (Wash. 2001), 
which in this case included the elements of second-degree kidnaping and 
the use of a firearm. Had the judge imposed the 90-month sentence 
solely on the basis of the plea, he would have been reversed….  
 The State defends the sentence by drawing an analogy to those we 
upheld in McMillan v. Pennsylvania, 477 U.S. 79 (1986), and Williams 
v. New York, 337 U.S. 241 (1949). Neither case is on point. McMillan 
involved a sentencing scheme that imposed a statutory minimum if a 
judge found a particular fact. We specifically noted that the statute “does 
not authorize a sentence in excess of that otherwise allowed for [the 
underlying] offense.” Williams involved an indeterminate-sentencing 
regime that allowed a judge (but did not compel him) to rely on facts 
outside the trial record in determining whether to sentence a defendant to 
death. The judge could have sentenced the defendant to death giving no 
reason at all. Thus, neither case involved a sentence greater than what 
state law authorized on the basis of the verdict alone. 
 Finally, the State tries to distinguish Apprendi and Ring by pointing 
out that the enumerated grounds for departure in its regime are 
illustrative rather than exhaustive. This distinction is immaterial. 
Whether the judge’s authority to impose an enhanced sentence depends 
on finding a specified fact (as in Apprendi), one of several specified facts 
(as in Ring ), or any aggravating fact (as here), it remains the case that 
the jury’s verdict alone does not authorize the sentence. The judge 
acquires that authority only upon finding some additional fact.8 Because 
                                                 
8 Nor does it matter that the judge must, after finding aggravating facts, make a 
judgment that they present a compelling ground for departure. He cannot make 
that judgment without finding some facts to support it beyond the bare elements 
of the offense. Whether the judicially determined facts require a sentence 
enhancement or merely allow it, the verdict alone does not authorize the 
sentence.  
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the State’s sentencing procedure did not comply with the Sixth 
Amendment, petitioner’s sentence is invalid. 

 
III 

 Our commitment to Apprendi in this context reflects not just respect 
for longstanding precedent, but the need to give intelligible content to the 
right of jury trial. That right is no mere procedural formality, but a 
fundamental reservation of power in our constitutional structure. Just as 
suffrage ensures the people’s ultimate control in the legislative and 
executive branches, jury trial is meant to ensure their control in the 
judiciary. Apprendi carries out this design by ensuring that the judge’s 
authority to sentence derives wholly from the jury’s verdict. Without that 
restriction, the jury would not exercise the control that the Framers 
intended. 
 Those who would reject Apprendi are resigned to one of two 
alternatives. The first is that the jury need only find whatever facts the 
legislature chooses to label elements of the crime, and that those it labels 
sentencing factors—no matter how much they may increase the 
punishment—may be found by the judge. This would mean, for example, 
that a judge could sentence a man for committing murder even if the jury 
convicted him only of illegally possessing the firearm used to commit 
it—or of making an illegal lane change while fleeing the death scene. 
Not even Apprendi’s critics would advocate this absurd result. The jury 
could not function as circuit-breaker in the State’s machinery of justice if 
it were relegated to making a determination that the defendant at some 
point did something wrong, a mere preliminary to a judicial inquisition 
into the facts of the crime the State actually seeks to punish. 
 The second alternative is that legislatures may establish legally 
essential sentencing factors within limits—limits crossed when, perhaps, 
the sentencing factor is a “tail which wags the dog of the substantive 
offense.” McMillan, 477 U.S., at 88. What this means in operation is that 
the law must not go too far—it must not exceed the judicial estimation of 
the proper role of the judge. 
 The subjectivity of this standard is obvious. Petitioner argued below 
that second-degree kidnaping with deliberate cruelty was essentially the 
same as first-degree kidnaping, the very charge he had avoided by 
pleading to a lesser offense…. Petitioner’s 90-month sentence exceeded 
the 53-month standard maximum by almost 70 percent; the Washington 
Supreme Court in other cases has upheld exceptional sentences 15 times 
the standard maximum. Did the court go too far in any of these cases? 
There is no answer that legal analysis can provide….  
 Whether the Sixth Amendment incorporates this manipulable 
standard rather than Apprendi’s bright-line rule depends on the 
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plausibility of the claim that the Framers would have left definition of the 
scope of jury power up to judges’ intuitive sense of how far is too far. 
We think that claim not plausible at all, because the very reason the 
Framers put a jury-trial guarantee in the Constitution is that they were 
unwilling to trust government to mark out the role of the jury. 

 
IV 

 By reversing the judgment below, we are not … finding determinate 
sentencing schemes unconstitutional. This case is not about whether 
determinate sentencing is constitutional, only about how it can be 
implemented in a way that respects the Sixth Amendment….  
 Justice O’Connor argues that, because determinate sentencing 
schemes involving judicial factfinding entail less judicial discretion than 
indeterminate schemes, the constitutionality of the latter implies the 
constitutionality of the former. This argument is flawed on a number of 
levels. First, the Sixth Amendment by its terms is not a limitation on 
judicial power, but a reservation of jury power. It limits judicial power 
only to the extent that the claimed judicial power infringes on the 
province of the jury. Indeterminate sentencing does not do so. It 
increases judicial discretion, to be sure, but not at the expense of the 
jury’s traditional function of finding the facts essential to lawful 
imposition of the penalty…. In a system that says the judge may punish 
burglary with 10 to 40 years, every burglar knows he is risking 40 years 
in jail. In a system that punishes burglary with a 10-year sentence, with 
another 30 added for use of a gun, the burglar who enters a home 
unarmed is entitled to no more than a 10-year sentence—and by reason 
of the Sixth Amendment the facts bearing upon that entitlement must be 
found by a jury.  
 But even assuming that restraint of judicial power unrelated to the 
jury’s role is a Sixth Amendment objective, it is far from clear that 
Apprendi disserves that goal. Determinate judicial-factfinding schemes 
entail less judicial power than indeterminate schemes, but more judicial 
power than determinate jury-factfinding schemes. Whether Apprendi 
increases judicial power overall depends on what States with determinate 
judicial-factfinding schemes would do, given the choice between the two 
alternatives. Justice O’Connor simply assumes that the net effect will 
favor judges, but she has no empirical basis for that prediction. Indeed, 
what evidence we have points exactly the other way: When the Kansas 
Supreme Court found Apprendi infirmities in that State’s determinate-
sentencing regime in State v. Gould, 23 P.3d 801, 809-814 (Kan. 2001), 
the legislature responded not by reestablishing indeterminate sentencing 
but by applying Apprendi’s requirements to its current regime. The result 
was less, not more, judicial power. 
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 Justice Breyer argues that Apprendi works to the detriment of 
criminal defendants who plead guilty by depriving them of the 
opportunity to argue sentencing factors to a judge. But nothing prevents a 
defendant from waiving his Apprendi rights. When a defendant pleads 
guilty, the State is free to seek judicial sentence enhancements so long as 
the defendant either stipulates to the relevant facts or consents to judicial 
factfinding…. Even a defendant who stands trial may consent to judicial 
factfinding as to sentence enhancements, which may well be in his 
interest if relevant evidence would prejudice him at trial. We do not 
understand how Apprendi can possibly work to the detriment of those 
who are free, if they think its costs outweigh its benefits, to render it 
inapplicable.  
 Nor do we see any merit to Justice Breyer’s contention that 
Apprendi is unfair to criminal defendants because, if States respond by 
enacting “17-element robbery crime[s],” prosecutors will have more 
elements with which to bargain. Bargaining already exists with regard to 
sentencing factors because defendants can either stipulate or contest the 
facts that make them applicable. If there is any difference between 
bargaining over sentencing factors and bargaining over elements, the 
latter probably favors the defendant. Every new element that a prosecutor 
can threaten to charge is also an element that a defendant can threaten to 
contest at trial and make the prosecutor prove beyond a reasonable doubt. 
Moreover, given the sprawling scope of most criminal codes, and the 
power to affect sentences by making (even nonbinding) sentencing 
recommendations, there is already no shortage of in terrorem tools at 
prosecutors’ disposal. 
 Any evaluation of Apprendi’s “fairness” to criminal defendants 
must compare it with the regime it replaced, in which a defendant, with 
no warning in either his indictment or plea, would routinely see his 
maximum potential sentence balloon from as little as five years to as 
much as life imprisonment … based not on facts proved to his peers 
beyond a reasonable doubt, but on facts extracted after trial from a report 
compiled by a probation officer who the judge thinks more likely got it 
right than got it wrong….  
 Justice Breyer’s more general argument—that Apprendi undermines 
alternatives to adversarial factfinding—is not so much a criticism of 
Apprendi as an assault on jury trial generally…. Ultimately, our decision 
cannot turn on whether or to what degree trial by jury impairs the 
efficiency or fairness of criminal justice. One can certainly argue that 
both these values would be better served by leaving justice entirely in the 
hands of professionals; many nations of the world, particularly those 
following civil-law traditions, take just that course. There is not one 
shred of doubt, however, about the Framers’ paradigm for criminal 
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justice: not the civil-law ideal of administrative perfection, but the 
common-law ideal of limited state power accomplished by strict division 
of authority between judge and jury….  
 Petitioner was sentenced to prison for more than three years beyond 
what the law allowed for the crime to which he confessed, on the basis of 
a disputed finding that he had acted with “deliberate cruelty.” The 
Framers would not have thought it too much to demand that, before 
depriving a man of three more years of his liberty, the State should suffer 
the modest inconvenience of submitting its accusation to “the unanimous 
suffrage of twelve of his equals and neighbours,” 4 Blackstone, 
Commentaries, at 343, rather than a lone employee of the State….  
 
 O’CONNOR, J., dissenting. 
 The legacy of today’s opinion, whether intended or not, will be the 
consolidation of sentencing power in the State and Federal Judiciaries. 
The Court says to Congress and state legislatures: If you want to 
constrain the sentencing discretion of judges and bring some uniformity 
to sentencing, it will cost you—dearly. Congress and States, faced with 
the burdens imposed by the extension of Apprendi to the present context, 
will either trim or eliminate altogether their sentencing guidelines 
schemes and, with them, 20 years of sentencing reform. [The effect] of 
today’s decision will be greater judicial discretion and less uniformity in 
sentencing. Because I find it implausible that the Framers would have 
considered such a result to be required by the Due Process Clause or the 
Sixth Amendment, and because the practical consequences of today’s 
decision may be disastrous, I respectfully dissent. 
 

I 
 One need look no further than the history leading up to and 
following the enactment of Washington’s guidelines scheme to 
appreciate the damage that today’s decision will cause. Prior to 1981, 
Washington, like most other States and the Federal Government, 
employed an indeterminate sentencing scheme…. This system of 
unguided discretion inevitably resulted in severe disparities in sentences 
received and served by defendants committing the same offense and 
having similar criminal histories. Indeed, rather than reflect legally 
relevant criteria, these disparities too often were correlated with 
constitutionally suspect variables such as race. 
 To counteract these trends, the state legislature passed the 
Sentencing Reform Act of 1981. The Act had the laudable purposes of 
making the criminal justice system “accountable to the public,” and 
ensuring that “the punishment for a criminal offense is proportionate to 
the seriousness of the offense [and] commensurate with the punishment 
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imposed on others committing similar offenses.” Wash. Rev. Code Ann. 
§ 9.94A.010. The Act neither increased any of the statutory sentencing 
ranges for the three types of felonies … nor reclassified any substantive 
offenses. It merely placed meaningful constraints on discretion to 
sentence offenders within the statutory ranges, and eliminated parole. 
There is thus no evidence that the legislature was attempting to 
manipulate the statutory elements of criminal offenses or to circumvent 
the procedural protections of the Bill of Rights. Rather, lawmakers were 
trying to bring some much-needed uniformity, transparency, and 
accountability to an otherwise labyrinthine sentencing and corrections 
system that lacked any principle except unguided discretion. 

 
II 

 Far from disregarding principles of due process and the jury trial 
right, as the majority today suggests, Washington’s reform has served 
them. Before passage of the Act, a defendant charged with second degree 
kidnaping, like petitioner, had no idea whether he would receive a 10-
year sentence or probation. The ultimate sentencing determination could 
turn as much on the idiosyncrasies of a particular judge as on the 
specifics of the defendant’s crime or background. A defendant did not 
know what facts, if any, about his offense or his history would be 
considered relevant by the sentencing judge or by the parole board. After 
passage of the Act, a defendant charged with second degree kidnaping 
knows what his presumptive sentence will be; he has a good idea of the 
types of factors that a sentencing judge can and will consider when 
deciding whether to sentence him outside that range; he is guaranteed 
meaningful appellate review to protect against an arbitrary sentence. 
Criminal defendants still face the same statutory maximum sentences, 
but they now at least know, much more than before, the real 
consequences of their actions. Washington’s move to a system of guided 
discretion has served equal protection principles as well. Over the past 20 
years, there has been a substantial reduction in racial disparity in 
sentencing across the State…. 
 While not a constitutional prohibition on guidelines schemes, the 
majority’s decision today exacts a substantial constitutional tax. [Facts] 
that historically have been taken into account by sentencing judges to 
assess a sentence within a broad range—such as drug quantity, role in the 
offense, risk of bodily harm—all must now be charged in an indictment 
and submitted to a jury simply because it is the legislature, rather than 
the judge, that constrains the extent to which such facts may be used to 
impose a sentence within a pre-existing statutory range…. 
 The majority may be correct that States and the Federal Government 
will be willing to bear some of these costs. But simple economics dictate 
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that they will not, and cannot, bear them all. To the extent that they do 
not, there will be an inevitable increase in judicial discretion with all of 
its attendant failings…. 
 Washington’s Sentencing Reform Act did not alter the statutory 
maximum sentence to which petitioner was exposed. Petitioner was 
informed in the charging document, his plea agreement, and during his 
plea hearing that he faced a potential statutory maximum of 10 years in 
prison. As discussed above, the guidelines served due process by 
providing notice to petitioner of the consequences of his acts; they 
vindicated his jury trial right by informing him of the stakes of risking 
trial; they served equal protection by ensuring petitioner that invidious 
characteristics such as race would not impact his sentence. Given these 
observations, it is difficult for me to discern what principle besides 
doctrinaire formalism actually motivates today’s decision.… 
 

IV 
 The consequences of today’s decision will be as far reaching as they 
are disturbing. Washington’s sentencing system is by no means unique. 
Numerous other States have enacted guidelines systems, as has the 
Federal Government. Today’s decision casts constitutional doubt over 
them all and, in so doing, threatens an untold number of criminal 
judgments. Every sentence imposed under such guidelines in cases 
currently pending on direct appeal is in jeopardy….  
 The practical consequences for trial courts, starting today, will be 
equally unsettling: How are courts to mete out guidelines sentences? Do 
courts apply the guidelines as to mitigating factors, but not as to 
aggravating factors? Do they jettison the guidelines altogether? The 
Court ignores the havoc it is about to wreak on trial courts across the 
country…. What I have feared most has now come to pass: Over 20 
years of sentencing reform are all but lost, and tens of thousands of 
criminal judgments are in jeopardy. I respectfully dissent.  
 
 KENNEDY, J., dissenting. 
 … The Court, in my respectful submission, disregards the 
fundamental principle under our constitutional system that different 
branches of government converse with each other on matters of vital 
common interest…. Constant, constructive discourse between our courts 
and our legislatures is an integral and admirable part of the constitutional 
design. Case-by-case judicial determinations often yield intelligible 
patterns that can be refined by legislatures and codified into statutes or 
rules as general standards. As these legislative enactments are followed 
by incremental judicial interpretation, the legislatures may respond again, 
and the cycle repeats. This recurring dialogue, an essential source for the 
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elaboration and the evolution of the law, is basic constitutional theory in 
action. 
 Sentencing guidelines are a prime example of this collaborative 
process. Dissatisfied with the wide disparity in sentencing, participants in 
the criminal justice system, including judges, pressed for legislative 
reforms. In response, legislators drew from these participants’ shared 
experiences and enacted measures to correct the problems. 
 [Because] the Constitution does not prohibit the dynamic and 
fruitful dialogue between the judicial and legislative branches of 
government that has marked sentencing reform on both the state and the 
federal levels for more than 20 years, I dissent. 
 
 BREYER, J., dissenting. 
 The Court makes clear that it means what it said in Apprendi v. 
New Jersey, 530 U.S. 466 (2000). In its view, … a jury must find, not 
only the facts that make up the crime of which the offender is charged, 
but also all (punishment-increasing) facts about the way in which the 
offender carried out that crime. 
 It is not difficult to understand the impulse that produced this 
holding. Imagine a classic example—a statute (or mandatory sentencing 
guideline) that provides a 10-year sentence for ordinary bank robbery, 
but a 15-year sentence for bank robbery committed with a gun. One 
might ask why it should matter for jury trial purposes whether the statute 
(or guideline) labels the gun’s presence (a) a sentencing fact about the 
way in which the offender carried out the lesser crime of ordinary bank 
robbery, or (b) a factual element of the greater crime of bank robbery 
with a gun? If the Sixth Amendment requires a jury finding about the 
gun in the latter circumstance, why should it not also require a jury to 
find the same fact in the former circumstance? 
 [The] difference between a traditional sentencing factor and an 
element of a greater offense often comes down to a legislative choice 
about which label to affix. But I cannot jump from there to the 
conclusion that the Sixth Amendment always requires identical treatment 
of the two scenarios. That jump is fraught with consequences that 
threaten the fairness of our traditional criminal justice system; it distorts 
historical sentencing or criminal trial practices; and it upsets settled law 
on which legislatures have relied in designing punishment systems…. 
 

I 
 … As a result of the majority’s rule, sentencing must now take one 
of three forms, each of which risks either impracticality, unfairness, or 
harm to the jury trial right the majority purports to strengthen. This 
circumstance shows that the majority’s Sixth Amendment interpretation 
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cannot be right. 
 

A 
 A first option for legislators is to create a simple, pure or nearly 
pure “charge offense” or “determinate” sentencing system. In such a 
system, an indictment would charge a few facts which, taken together, 
constitute a crime, such as robbery. Robbery would carry a single 
sentence, say, five years’ imprisonment…. 
 Such a system assures uniformity, but at intolerable costs. First, 
simple determinate sentencing systems impose identical punishments on 
people who committed their crimes in very different ways. When 
dramatically different conduct ends up being punished the same way, an 
injustice has taken place. Simple determinate sentencing has the virtue of 
treating like cases alike, but it simultaneously fails to treat different cases 
differently…. 
 Second, in a world of statutorily fixed mandatory sentences for 
many crimes, determinate sentencing gives tremendous power to 
prosecutors to manipulate sentences through their choice of charges. 
Prosecutors can simply charge, or threaten to charge, defendants with 
crimes bearing higher mandatory sentences. Defendants, knowing that 
they will not have a chance to argue for a lower sentence in front of a 
judge, may plead to charges that they might otherwise contest. 
Considering that most criminal cases do not go to trial and resolution by 
plea bargaining is the norm, the rule of Apprendi, to the extent it results 
in a return to determinate sentencing, threatens serious unfairness. 
 

B 
 A second option for legislators is to return to a system of 
indeterminate sentencing…. When such systems were in vogue, they 
were criticized, and rightly so, for producing unfair disparities, including 
race-based disparities, in the punishment of similarly situated defendants. 
The length of time a person spent in prison appeared to depend on “what 
the judge ate for breakfast” on the day of sentencing, on which judge you 
got, or on other factors that should not have made a difference to the 
length of the sentence. And under such a system, the judge could vary 
the sentence greatly based upon his findings about how the defendant 
had committed the crime—findings that might not have been made by a 
“preponderance of the evidence,” much less “beyond a reasonable 
doubt.” Returning to such a system would … do little to ensure the 
control of what the majority calls “the people,” i.e., the jury, “in the 
judiciary,” since “the people” would only decide the defendant’s guilt, a 
finding with no effect on the duration of the sentence….  
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C 
 A third option is that which the Court seems to believe legislators 
will in fact take. That is the option of retaining structured schemes that 
attempt to punish similar conduct similarly and different conduct 
differently, but modifying them to conform to Apprendi’s dictates. 
Judges would be able to depart downward from presumptive sentences 
upon finding that mitigating factors were present, but would not be able 
to depart upward unless the prosecutor charged the aggravating fact to a 
jury and proved it beyond a reasonable doubt. The majority argues, based 
on the single example of Kansas, that most legislatures will enact 
amendments along these lines in the face of the oncoming Apprendi 
train. It is therefore worth exploring how this option could work in 
practice, as well as the assumptions on which it depends. 
 

1 
 This option can be implemented in one of two ways. The first way 
would be for legislatures to subdivide each crime into a list of complex 
crimes, each of which would be defined to include commonly found 
sentencing factors such as drug quantity, type of victim, presence of 
violence, degree of injury, use of gun, and so on. A legislature, for 
example, might enact a robbery statute, modeled on robbery sentencing 
guidelines, that increases punishment depending upon (1) the nature of 
the institution robbed, (2) the (a) presence of, (b) brandishing of, (c) 
other use of, a firearm, (3) making of a death threat, (4) presence of (a) 
ordinary, (b) serious, (c) permanent or life threatening, bodily injury, (5) 
abduction, (6) physical restraint, (7) taking of a firearm, (8) taking of 
drugs, (9) value of property loss, etc.  
 [Under this option, the] prosecutor, through control of the precise 
charge, controls the punishment, thereby marching the sentencing system 
directly away from, not toward, one important guideline goal: rough 
uniformity of punishment for those who engage in roughly the same real 
criminal conduct….  
 This “complex charge offense” system … prejudices defendants 
who seek trial, for it can put them in the untenable position of contesting 
material aggravating facts in the guilt phases of their trials. Consider a 
defendant who is charged, not with mere possession of cocaine, but with 
the specific offense of possession of more than 500 grams of cocaine. Or 
consider a defendant charged, not with murder, but with the new crime of 
murder using a machete. Or consider a defendant whom the prosecution 
wants to claim was a “supervisor,” rather than an ordinary gang member. 
How can a Constitution that guarantees due process put these defendants, 
as a matter of course, in the position of arguing, “I did not sell drugs, and 
if I did, I did not sell more than 500 grams” or, “I did not kill him, and if 
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I did, I did not use a machete,” or “I did not engage in gang activity, and 
certainly not as a supervisor” to a single jury? …  
 The majority announces that there really is no problem here because 
“States may continue to offer judicial factfinding as a matter of course to 
all defendants who plead guilty” and defendants may stipulate to the 
relevant facts or consent to judicial factfinding. [The] fairness problem 
arises because States may very well decide that they will not permit 
defendants to carve subsets of facts out of the new, Apprendi-required 
17-element robbery crime, seeking a judicial determination as to some of 
those facts and a jury determination as to others….  
 

2 
 The second way to make sentencing guidelines Apprendi-compliant 
would be to require at least two juries for each defendant whenever 
aggravating facts are present: one jury to determine guilt of the crime 
charged, and an additional jury to try the disputed facts that, if found, 
would aggravate the sentence. Our experience with bifurcated trials in 
the capital punishment context suggests that requiring them for run-of-
the-mill sentences would be costly, both in money and in judicial time 
and resources…. The Court can announce that the Constitution requires 
at least two jury trials for each criminal defendant—one for guilt, another 
for sentencing—but only because it knows full well that more than 90% 
of defendants will not go to trial even once, much less insist on two or 
more trials. 
 What will be the consequences of the Court’s holding for the 90% 
of defendants who do not go to trial? The truthful answer is that we do 
not know. Some defendants may receive bargaining advantages if the 
increased cost of the “double jury trial” guarantee makes prosecutors 
more willing to cede certain sentencing issues to the defense. Other 
defendants may be hurt if a “single-jury-decides-all” approach makes 
them more reluctant to risk a trial—perhaps because they want to argue 
that they did not know what was in the cocaine bag, that it was a small 
amount regardless, that they were unaware a confederate had a gun, etc. 
 At the least, the greater expense attached to trials and their greater 
complexity, taken together in the context of an overworked criminal 
justice system, will likely mean, other things being equal, fewer trials 
and a greater reliance upon plea bargaining—a system in which 
punishment is set not by judges or juries but by advocates acting under 
bargaining constraints. At the same time, the greater power of the 
prosecutor to control the punishment through the charge would likely 
weaken the relation between real conduct and real punishment as well. 
[A] two-jury system, by preventing a judge from taking account of an 
aggravating fact without the prosecutor’s acquiescence, would undercut, 
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if not nullify, legislative efforts to ensure through guidelines that 
punishments reflect a convicted offender’s real criminal conduct, rather 
than that portion of the offender’s conduct that a prosecutor decides to 
charge and prove. 
 Efforts to tie real punishment to real conduct are not new…. For 
more than a century, questions of punishment (not those of guilt or 
innocence) have reflected determinations made, not only by juries, but 
also by judges, probation officers, and executive parole boards. Such 
truth-seeking determinations have rested upon both adversarial and non-
adversarial processes. The Court’s holding undermines efforts to reform 
these processes, for it means that legislatures cannot both permit judges 
to base sentencing upon real conduct and seek, through guidelines, to 
make the results more uniform….  

 
D 

 Is there a fourth option? Perhaps. Congress and state legislatures 
might, for example, rewrite their criminal codes, attaching 
astronomically high sentences to each crime, followed by long lists of 
mitigating facts, which, for the most part, would consist of the absence of 
aggravating facts. But political impediments to legislative action make 
such rewrites difficult to achieve; and it is difficult to see why the Sixth 
Amendment would require legislatures to undertake them. 
 It may also prove possible to find combinations of, or variations 
upon, my first three options. But I am unaware of any variation that does 
not involve (a) the shift of power to the prosecutor (weakening the 
connection between real conduct and real punishment) inherent in any 
charge offense system, (b) the lack of uniformity inherent in any system 
of pure judicial discretion, or (c) the complexity, expense, and increased 
reliance on plea bargains involved in a “two-jury” system. The simple 
fact is that the design of any fair sentencing system must involve efforts 
to make practical compromises among competing goals. The majority’s 
reading of the Sixth Amendment makes the effort to find those 
compromises—already difficult—virtually impossible…. 
 

IV 
 Now, let us return to the question I posed at the outset. Why does 
the Sixth Amendment permit a jury trial right (in respect to a particular 
fact) to depend upon a legislative labeling decision, namely, the 
legislative decision to label the fact a sentencing fact, instead of an 
element of the crime? The answer is that the fairness and effectiveness of 
a sentencing system, and the related fairness and effectiveness of the 
criminal justice system itself, depends upon the legislature’s possessing 
the constitutional authority (within due process limits) to make that 
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labeling decision. To restrict radically the legislature’s power in this 
respect, as the majority interprets the Sixth Amendment to do, prevents 
the legislature from seeking sentencing systems that are consistent with, 
and indeed may help to advance, the Constitution’s greater fairness 
goals…. Whatever the faults of guidelines systems—and there are 
many—they are more likely to find their cure in legislation emerging 
from the experience of, and discussion among, all elements of the 
criminal justice community, than in a virtually unchangeable 
constitutional decision of this Court…. 
 

Notes 
 
 1. Breadth of the holding. The decision in Blakely is so 
consequential not only because it defines (or perhaps redefines) the reach 
of Apprendi, but also because the opinion’s sweeping dicta suggests that 
many traditionally judge-centered sentencing procedures may now be 
constitutionally suspect.  The Blakely decision has already disrupted and 
required modification of some sentencing guideline systems that rely on 
judicial fact-finding, as is discussed in more detail in Chapter 6 of this 
supplement. And Justice Scalia’s breathtakingly bold assertion that 
“every defendant has the right to insist that the prosecutor prove to a jury 
all facts legally essential to the punishment” could ultimately prove to be 
even more far-reaching. Restitution orders, revocation of probation and 
parole, and a host of other punishment decisions that rest on non-jury 
fact-finding may be subject to constitutional challenge.  
 Do you think lower courts should try to read Blakely narrowly to 
limit its impact on existing sentencing structures? Notably, most lower 
federal and state courts interpreted Apprendi narrowly, see Stephanos 
Bibas, Apprendi in the States: The Virtues of Federalism as a Structural 
Limit on Errors, 94 J. Crim. L. & Criminology 1 (2003). Should the 
broad and powerful dicta in Blakely be viewed as a message to lower 
courts to interpret the Sixth Amendment more broadly?  
 
 2. Limits of the holding. Despite the breath of Blakely’s holding 
and dicta, the ruling still allows judicial fact-finding in an array of 
sentencing settings. The Blakely decision formally distinguished United 
States v. Harris, 536 U.S. 545 (2002), which permits judges to find those 
facts which increase minimum sentences. The Blakely decision also 
formally distinguished Williams v. New York,  337 U.S. 241 (1949), 
which permits judges to find facts in the course of making discretionary 
sentencing determinations. In addition, the Apprendi and Blakely rulings 
apply only to those facts that increase sentences; judges may still find 
those facts which the law provides as the basis for decreasing sentences.  
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Also a result of the decision in Almendarez-Torres v. United States, 523 
U.S. 224 (1998), a “prior conviction” exception has been built into the 
Sixth Amendment’s application in Apprendi and Blakely. Both Apprendi 
and Blakely state that its rule requiring sentence-enhancing facts to be 
proven to a jury beyond a reasonable doubt or admitted by the defendant 
only applies to facts “other than the fact of a prior conviction.”  See 
generally Kevin Reitz, The New Sentencing Conundrum: Policy and 
Constitutional Law at Cross-Purposes, 105 Columbia Law Review 1082 
(2005) (“As things stand, there are so many exceptions to the new 
safeguards announced in Apprendi and Blakely—and many of them are 
important exceptions—that we are left with a kind of constitutional 
‘Swiss cheese.’”) 
 Could a jurisdiction, drawing on these gaps in the reach of the 
Blakely rule, construct a sound sentencing system which is still 
administered principally through judicial fact-finding? Should a 
jurisdiction aspire to do so?  See Reitz, supra, at 1108-1118 (describing 
the basic policy choice facing jurisdictions with Blakely issues as a 
choice between “approach” and “avoidance” of the jury trial rights set 
out in Blakely).  
 
 3. Retroactivity.  An extremely consequential and complicated 
question is whether Blakely might apply to cases in which a sentence was 
imposed before the decision was rendered. In Teague v. Lane, 489 U.S. 
288 (1989), the Supreme Court set out the modern ground-rules for the 
retroactive application of its constitutional pronouncements. Reduced to 
its essence, Teague entails that Blakely is clearly applicable to all cases 
that were not yet “final” (meaning that direct appeals were still pending) 
on the date the decision was rendered (June 24, 2004), but Blakely likely 
will not be applicable to any cases that were final on that date.   
 Despite viable arguments about Blakely’s retroactivity, most 
commentators take the (slightly cynical) view that courts will seek to 
limit retroactivity simply because the consequences of giving Blakely 
retroactive effect could be so extreme. (Justice O’Connor’s dissent in 
Blakely suggested, in a footnote, that well over 200,000 cases in the 
federal system alone could be impacted if Blakely was made retroactive 
to the date Apprendi was decided in 2000.) Taking a legal realist 
perspective, it seems quite sensible to assume that courts, worried about 
a flood of habeas petitions, will try to limit the retroactive reach of 
Blakely so as not to upset past sentences unduly.  
 Assuming courts do not provide for retroactive application of 
Blakely to final convictions, do other branches of government bear some 
responsibility for devising a remedy for those prisoners who may be 
serving decades of additional jail-time based on a judicial fact-finding 
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that the Supreme Court has now deemed unconstitutional? Should the 
clemency power be reinvigorated to address this situation?  
 
 4.  Principle versus pragmatism.  Do the Blakely dissenters 
provide any strong constitutional arguments against the majority’s 
interpretation of the Sixth Amendment, or might it be fair to characterize 
their complaints as providing only quite powerful (though ultimately 
unsuccessful) pragmatic arguments against the Court’s holding?  An old 
Roman maxim, which states “let justice be done though the heavens 
fall,” is meant to suggest that the prospect of a decision’s adverse 
practical consequences should not keep a court from rendering justice.   
Can this maxim, though an inspiring aspiration, really be followed? 
Should it be? Consider particularly the retroactivity issues noted above 
when thinking through whether courts should keep an eye on practical 
consequences when defining the reach of justice. 
 

5.  Translation of jury functions to a new context. The criminal 
system changed enormously between the eighteenth and twenty-first 
centuries. Among other things, ponder the increased role of guilty pleas 
and the enormous innovations in sentencing rules. How can courts in the 
twenty-first century give meaning to the constitutional vision of a 
criminal adjudication process that gives to juries the real power to apply 
the criminal law reasonably? Judge Jack Weinstein offered the following 
long-term historical perspective on the subject:  
 

   Approach to the topic must begin with the humble acknowledgment 
that the founders, if they could at all understand our current bloated 
federal criminal law and the labyrinthian structure of the Guidelines, 
would be appalled or bemused…. 
   [In the eighteenth century,] the discretionary function in sentencing 
was shared by judge and jury…. Juries decided questions of law and 
fact in criminal and civil cases…. The authors known to the founders 
had a high respect for the wide powers of the jury over law, fact and 
punishment. In a sense, the jury was, and remains, the direct voice of 
the sovereign, in a collaborative effort with the judge. It expresses the 
view of a sometimes compassionate free people faced with an 
individual miscreant in all of his or her tainted humanity, as opposed to 
the abstract cruelties of a more theoretical and doctrinaire distant 
representative government…. Clemency was widespread. The jury 
could exercise its charity…. 
   No suggestion is made that a late colonial court would have used an 
advisory jury or a post-guilt finding jury trial in determining a 
guidelines sentence. Such sentences were unknown. Nonetheless, the 
practice cannot be said to be out of character for a colonial judge faced 
with the kind of sentencing dilemmas a federal judge now confronts 



2. Who Sentences?  Page 88. 

 

23 

under the Guidelines. It is not aberrational to suggest that use of a jury 
on sentencing issues of fact—and perhaps on severity—is consistent 
with history, practice and the inherent role of federal courts and juries. 
Reliance on the jury represents a reflection of our government’s 
dependence on the ultimate and residual sovereignty of the people. That 
foundation for all power—executive, legislative and judicial—is 
reflected in the preamble to the Constitution beginning, “We the People 
... do ordain and establish this Constitution.” 

 
United States v. Khan, 325 F. Supp. 2d 218 (E.D.N.Y. 2004).  
 
 6. Possible structures for jury involvement in sentencing. Despite its 
broad language, Blakely technically only mandates that juries have a role 
in fact-finding to support sentence enhancements.  Especially in light of 
Judge Weinstein’s comments in Khan noted above, we might want to 
think more dynamically about how to construct a new sentencing world 
with significant jury participation. Consider just some of the ways juries 
might be involved in sentencing decision-making that go beyond 
Blakely’s mandate:  
 

Juries as comprehensive fact-finders: We might require juries to be 
the finders of all (or at least all significant) sentencing facts. Notably, 
Blakely only requires juries to be finders of aggravating facts, allowing 
judges still to find mitigating facts. But though the Constitution 
apparently permits this distinction, we might still think a sounder 
system would have juries decide all these facts. 
Juries as fact-finders and sentence advisors: We might want juries 
not only to find facts, but also to advise judges about appropriate 
punishments.  Though the Constitution may not require juries to do 
anything more than find (aggravating) sentencing facts, we might still 
think a sounder system would have juries also recommend sentences 
based on these facts. 
Juries as fact-finders and sentencers: We might want juries not only 
to find facts, but also to impose specific punishments. Again, though 
the Constitution may not require juries to do anything more than find 
(aggravating) sentencing facts, we might still think a sounder system 
would have juries impose specific sentences based on these facts. 

 
 In this context, it is worth remembering that jury participation in 
death penalty sentencing is the norm; in that setting, juries typically find 
and weigh aggravating and mitigating facts and also recommend or 
impose the ultimate sentence. In addition, as noted in the main text, there 
are currently six states that allow jury sentencing in noncapital cases. In 
foreign countries professional judges often sit with lay jurors, and decide 
together on guilt and the appropriate sentence. 
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B.  Legislatures and Commissions 
 
Page 91. Add this material before the notes.  
 

Problem 2-3.  Letter from a Congressman 
 
 A panel of the U.S. Court of Appeals for the Seventh Circuit issued 
an opinion stating that a 97-month sentence imposed on a drug dealer 
was contrary to statute, because the defendant was convicted under a 
statute calling for 120 mandatory minimum sentence. Nevertheless, the 
panel allowed the sentence to stand because the government did not 
appeal this aspect of the sentence.  
 News of this judicial opinion reached Rep. James Sensenbrenner, 
the chair of the House Judiciary Committee. Sensenbrenner immediately 
wrote letters about the case to the Chief Judge of the Seventh Circuit and 
to the Attorney General. In his letter to Attorney General, Sensenbrenner 
demanded that the Department of Justice file any available appeals in the 
case. In the letter to the Chief Judge, Sensenbrenner demanded “a prompt 
response” about what steps the judge would take “to rectify the panel’s 
actions” in the case. He believed that the government’s failure to appeal 
was not a sufficient reason to allow the reduced sentence to stand, and 
asked “that all necessary and appropriate measures be taken, whether by 
members of the panel and/or by the other judges of the court” to ensure 
that the higher sentence would be imposed in this case. See Maurice 
Possley, Lawmaker Prods Court, Raises Brows, Chicago Tribune, July 
10, 2005.  
 Does this letter qualify as legitimate “oversight” of the judiciary by 
a committee of Congress? Does it violate separation of powers 
principles? If there is a problem with sending a letter of this sort to 
judges, what can a member of Congress do about cases that appear to 
misapply a mandatory minimum sentence law?  
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Chapter 3  
Regulating Discretion  

A.  Sentencing Guideline Structures 
 
2.   Development and Structure of  
  State Guideline Systems 
 
Page 128. Add this material at the end of note 1. 
 
 The Supreme Court’s interpretation of the Sixth Amendment in 
Blakely v. Washington and United States v. Booker appears to require 
juries to have a greater factfinding role in presumptive guidelines 
systems, but also permits judges to engage in factfinding within 
voluntary guideline systems. As a result, a number of jurisdictions, either 
through judicial rulings or legislative changes, have adjusted at least 
parts of their guidelines systems away from presumptive guidelines 
systems to voluntary guideline systems.  Do you think judges operating 
within a presumptive guideline system are likely to continue to follow 
the guidelines at the same rate if a judicial decision or new legislation 
suddenly converts the system into a voluntary one? 
 
3.   Development and Structure of the  
  Federal Sentencing Guidelines  
 
Page 168. Add this material after the notes.  
 
 Though Blakely v. Washington was a state case that formally 
addressed only one state sentencing system, its broad statement of the 
constitutional principles safeguarded by the Sixth Amendment raised 
questions about any guideline sentencing system that relied on judicial 
factfinding. Because the federal system relies heavily on judicial 
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factfinding for guideline calculations, litigation began immediately after 
Blakely to decide whether the federal sentencing guidelines could 
possibly stand after the Court’s decision. The Supreme Court gave its 
answer in January 2005.  
 
United States v. Freddie J. Booker 
United States v. Ducan Fanfan 
125 S. Ct. 738 (2005)  
 
 STEVENS, J., delivered the opinion of the Court in part.*  
 The question presented in each of these cases is whether an 
application of the Federal Sentencing Guidelines violated the Sixth 
Amendment…. In both cases the courts rejected, on the basis of our 
decision in Blakely v. Washington, 542 U.S. ___ (2004), the 
Government’s recommended application of the Sentencing Guidelines 
because the proposed sentences were based on additional facts that the 
sentencing judge found by a preponderance of the evidence. We hold that 
both courts correctly concluded that the Sixth Amendment as construed 
in Blakely does apply to the Sentencing Guidelines. In a separate opinion 
authored by Justice Breyer, the Court concludes that in light of this 
holding, two provisions of the Sentencing Reform Act of 1984 (SRA) 
that have the effect of making the Guidelines mandatory must be 
invalidated in order to allow the statute to operate in a manner consistent 
with congressional intent. 
 

I 
 Respondent Booker was charged with possession with intent to 
distribute at least 50 grams of cocaine base (crack)…. Based upon 
Booker’s criminal history and the quantity of drugs found by the jury, the 
Sentencing Guidelines required the District Court Judge to select a 
“base” sentence of not less than 210 nor more than 262 months in prison. 
See USSG §§ 2D1.1(c)(4), 4A1.1. The judge, however, held a post-trial 
sentencing proceeding and concluded by a preponderance of the 
evidence that Booker had possessed an additional 566 grams of crack 
and that he was guilty of obstructing justice. Those findings mandated 
that the judge select a sentence between 360 months and life 
imprisonment; the judge imposed a sentence at the low end of the range. 
Thus, instead of the sentence of 21 years and 10 months that the judge 
could have imposed on the basis of the facts proved to the jury beyond a 
reasonable doubt, Booker received a 30-year sentence….  

                                                 
* Justices Scalia, Souter, Thomas, and Ginsburg join this opinion. 
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 Respondent Ducan Fanfan was charged with conspiracy to 
distribute and to possess with intent to distribute at least 500 grams of 
cocaine in violation of 21 U.S.C. §§ 846, 841(a)(1), and 841(b)(1)(B)(ii). 
[After the jury convicted Fanfan], the trial judge conducted a sentencing 
hearing at which he found additional facts that, under the Guidelines, 
would have authorized a sentence in the 188-to-235 month range. 
Specifically, he found that respondent Fanfan was responsible for 2.5 
kilograms of cocaine powder, and 261.6 grams of crack. He also 
concluded that respondent had been an organizer, leader, manager, or 
supervisor in the criminal activity. Both findings were made by a 
preponderance of the evidence. Under the Guidelines, these additional 
findings would have required an enhanced sentence of 15 or 16 years 
instead of the 5 or 6 years authorized by the jury verdict alone. [The] 
judge concluded that he could not follow the particular provisions of the 
Sentencing Guidelines “which involve drug quantity and role 
enhancement.”…  
 

II 
 It has been settled throughout our history that the Constitution 
protects every criminal defendant against conviction except upon proof 
beyond a reasonable doubt of every fact necessary to constitute the crime 
with which he is charged. It is equally clear that the Constitution gives a 
criminal defendant the right to demand that a jury find him guilty of all 
the elements of the crime with which he is charged. These basic precepts, 
firmly rooted in the common law, have provided the basis for recent 
decisions interpreting modern criminal statutes and sentencing 
procedures….  
 In Blakely v. Washington, 542 U.S. ___ (2004), we dealt with a 
determinate sentencing scheme similar to the Federal Sentencing 
Guidelines. There the defendant pleaded guilty to kidnaping, a class B 
felony punishable by a term of not more than 10 years. Other provisions 
of Washington law, comparable to the Federal Sentencing Guidelines, 
mandated a “standard” sentence of 49-to-53 months, unless the judge 
found aggravating facts justifying an exceptional sentence. Although the 
prosecutor recommended a sentence in the standard range, the judge 
found that the defendant had acted with “deliberate cruelty” and 
sentenced him to 90 months….  
 The application of Washington’s sentencing scheme violated the 
defendant’s right to have the jury find the existence of “any particular 
fact” that the law makes essential to his punishment. That right is 
implicated whenever a judge seeks to impose a sentence that is not solely 
based on “facts reflected in the jury verdict or admitted by the 
defendant.”… The determination that the defendant acted with deliberate 
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cruelty, like the determination in Apprendi that the defendant acted with 
racial malice, increased the sentence that the defendant could have 
otherwise received. Since this fact was found by a judge using a 
preponderance of the evidence standard, the sentence violated Blakely’s 
Sixth Amendment rights. 
 [There] is no distinction of constitutional significance between the 
Federal Sentencing Guidelines and the Washington procedures at issue in 
that case. This conclusion rests on the premise, common to both systems, 
that the relevant sentencing rules are mandatory and impose binding 
requirements on all sentencing judges.  
 If the Guidelines as currently written could be read as merely 
advisory provisions that recommended, rather than required, the selection 
of particular sentences in response to differing sets of facts, their use 
would not implicate the Sixth Amendment. We have never doubted the 
authority of a judge to exercise broad discretion in imposing a sentence 
within a statutory range. See Williams v. New York, 337 U.S. 241, 246 
(1949)…. For when a trial judge exercises his discretion to select a 
specific sentence within a defined range, the defendant has no right to a 
jury determination of the facts that the judge deems relevant. 
 The Guidelines as written, however, are not advisory; they are 
mandatory and binding on all judges. [Subsection (b) of § 3553] directs 
that the court “shall impose a sentence of the kind, and within the range” 
established by the Guidelines, subject to departures in specific, limited 
cases…. The availability of a departure in specified circumstances does 
not avoid the constitutional issue, just as it did not in Blakely itself. The 
Guidelines permit departures from the prescribed sentencing range in 
cases in which the judge “finds that there exists an aggravating or 
mitigating circumstance of a kind, or to a degree, not adequately taken 
into consideration by the Sentencing Commission in formulating the 
guidelines that should result in a sentence different from that described.” 
18 U.S.C. § 3553(b)(1). [Departures, however,] are not available in every 
case, and in fact are unavailable in most. In most cases, as a matter of 
law, the Commission will have adequately taken all relevant factors into 
account, and no departure will be legally permissible. In those instances, 
the judge is bound to impose a sentence within the Guidelines range….  
 Booker’s case illustrates the mandatory nature of the Guidelines. 
The jury convicted him of possessing at least 50 grams of crack in 
violation of 21 U.S.C. § 841(b)(1)(A)(iii) based on evidence that he had 
92.5 grams of crack in his duffel bag. Under these facts, the Guidelines 
specified an offense level of 32, which, given the defendant’s criminal 
history category, authorized a sentence of 210-to-262 months. See USSG 
§ 2D1.1(c)(4). Booker’s is a run-of-the-mill drug case, and does not 
present any factors that were inadequately considered by the 
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Commission. The sentencing judge would therefore have been reversed 
had he not imposed a sentence within the level 32 Guidelines range…. 
 In his dissent, Justice Breyer argues on historical grounds that the 
Guidelines scheme is constitutional across the board. He points to 
traditional judicial authority to increase sentences to take account of any 
unusual blameworthiness in the manner employed in committing a crime, 
an authority that the Guidelines require to be exercised consistently 
throughout the system. This tradition, however, does not provide a sound 
guide to enforcement of the Sixth Amendment’s guarantee of a jury trial 
in today’s world. 
 It is quite true that once determinate sentencing had fallen from 
favor, American judges commonly determined facts justifying a choice 
of a heavier sentence on account of the manner in which particular 
defendants acted…. It became the judge, not the jury, that determined the 
upper limits of sentencing, and the facts determined were not required to 
be raised before trial or proved by more than a preponderance. As the 
enhancements became greater, the jury’s finding of the underlying crime 
became less significant. And the enhancements became very serious 
indeed.  
 As it thus became clear that sentencing was no longer taking place 
in the tradition that Justice Breyer invokes, the Court was faced with the 
issue of preserving an ancient guarantee under a new set of 
circumstances…. And it is the new circumstances, not a tradition or 
practice that the new circumstances have superseded, that have led us to 
the answer … developed in Apprendi and subsequent cases culminating 
with this one. It is an answer not motivated by Sixth Amendment 
formalism, but by the need to preserve Sixth Amendment substance.  
 

III 
 The Government advances three arguments in support of its 
submission that we should not apply our reasoning in Blakely to the 
Federal Sentencing Guidelines. It contends that Blakely is distinguishable 
because the Guidelines were promulgated by a commission rather than 
the Legislature; that principles of stare decisis require us to follow four 
earlier decisions that are arguably inconsistent with Blakely; and that the 
application of Blakely to the Guidelines would conflict with separation of 
powers principles reflected in Mistretta v. United States, 488 U.S. 361 
(1989). These arguments are unpersuasive. 
  

Commission vs. Legislature 
 In our judgment the fact that the Guidelines were promulgated by 
the Sentencing Commission, rather than Congress, lacks constitutional 
significance…. As far as the defendants are concerned, they face 
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significantly higher sentences – in Booker’s case almost 10 years higher 
– because a judge found true by a preponderance of the evidence a fact 
that was never submitted to the jury. Regardless of whether Congress or 
a Sentencing Commission concluded that a particular fact must be 
proved in order to sentence a defendant within a particular range, “the 
Framers would not have thought it too much to demand that, before 
depriving a man of [ten] more years of his liberty, the State should suffer 
the modest inconvenience of submitting its accusation to ‘the unanimous 
suffrage of twelve of his equals and neighbours,’ rather than a lone 
employee of the State.” Blakely, 542 U.S., at ___.... Regardless of 
whether the legal basis of the accusation is in a statute or in guidelines 
promulgated by an independent commission, the principles behind the 
jury trial right are equally applicable.  
  

Stare Decisis 
 The Government next argues that … recent cases preclude our 
application of Blakely to the Sentencing Guidelines. We disagree. In 
United States v. Dunnigan, 507 U.S. 87 (1993), we held that the 
provisions of the Guidelines that require a sentence enhancement if the 
judge determines that the defendant committed perjury do not violate the 
privilege of the accused to testify on her own behalf. There was no 
contention that the enhancement was invalid because it resulted in a 
more severe sentence than the jury verdict had authorized. [There] are 
many situations in which the district judge might find that the 
enhancement is warranted, yet still sentence the defendant within the 
range authorized by the jury. Thus, while the reach of Dunnigan may be 
limited, we need not overrule it.  
 [In] Edwards v. United States, 523 U.S. 511 (1998), the Court held 
that a jury’s general verdict finding the defendants guilty of a conspiracy 
involving either cocaine or crack supported a sentence based on their 
involvement with both drugs. Even though the indictment had charged 
that their conspiracy embraced both, they argued on appeal that the 
verdict limited the judge’s sentencing authority. We recognized that the 
defendants’ statutory and constitutional claims might have had merit if it 
had been possible to argue that their crack-related activities were not part 
of the same conspiracy as their cocaine activities. But they failed to make 
that argument, and, based on our review of the record which showed “a 
series of interrelated drug transactions involving both cocaine and 
crack,” we concluded that no such claim could succeed.  
 None of our prior cases is inconsistent with today’s decision. Stare 
decisis does not compel us to limit Blakely’s holding. 
  

Separation of Powers 
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 Finally, the Government and, to a lesser extent, Justice Breyer’s 
dissent, argue that any holding that would require Guidelines sentencing 
factors to be proved to a jury beyond a reasonable doubt would 
effectively transform them into a code defining elements of criminal 
offenses. The result, according to the Government, would be an 
unconstitutional grant to the Sentencing Commission of the inherently 
legislative power to define criminal elements. 
 There is no merit to this argument because the Commission’s 
authority to identify the facts relevant to sentencing decisions and to 
determine the impact of such facts on federal sentences is precisely the 
same whether one labels such facts “sentencing factors” or “elements” of 
crimes. Our decision in Mistretta, upholding the validity of the 
delegation of that authority, is unaffected by the characterization of such 
facts, or by the procedures used to find such facts in particular sentencing 
proceedings….  
 The constitutional safeguards that figure in our analysis concern not 
the identity of the elements defining criminal liability but only the 
required procedures for finding the facts that determine the maximum 
permissible punishment; these are the safeguards going to the formality 
of notice, the identity of the factfinder, and the burden of proof….  
 

IV 
 All of the foregoing support our conclusion that our holding in 
Blakely applies to the Sentencing Guidelines. We recognize … that in 
some cases jury factfinding may impair the most expedient and efficient 
sentencing of defendants. But the interest in fairness and reliability 
protected by the right to a jury trial – a common-law right that 
defendants enjoyed for centuries and that is now enshrined in the Sixth 
Amendment – has always outweighed the interest in concluding trials 
swiftly. As Blackstone put it: 
  

However convenient these [new methods of trial] may appear at first 
(as doubtless all arbitrary powers, well executed, are the most 
convenient) yet let it be again remembered, that delays, and little 
inconveniences in the forms of justice, are the price that all free nations 
must pay for their liberty in more substantial matters; that these inroads 
upon this sacred bulwark of the nation are fundamentally opposite to 
the spirit of our constitution; and that, though begun in trifles, the 
precedent may gradually increase and spread, to the utter disuse of 
juries in questions of the most momentous concerns. 4 Commentaries 
on the Laws of England 343-344 (1769). 

 
Accordingly, we reaffirm our holding in Apprendi: Any fact (other than a 
prior conviction) which is necessary to support a sentence exceeding the 
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maximum authorized by the facts established by a plea of guilty or a jury 
verdict must be admitted by the defendant or proved to a jury beyond a 
reasonable doubt.  
 
 BREYER, J., delivered the opinion of the Court in part.*  
 … We answer the question of remedy by finding the provision of 
the federal sentencing statute that makes the Guidelines mandatory, 18 
U.S.C. § 3553(b)(1), incompatible with today’s constitutional holding. 
We conclude that this provision must be severed and excised, as must 
one other statutory section, § 3742(e), which depends upon the 
Guidelines’ mandatory nature. So modified, the Federal Sentencing Act 
makes the Guidelines effectively advisory. It requires a sentencing court 
to consider Guidelines ranges, but it permits the court to tailor the 
sentence in light of other statutory concerns as well.  
 

I 
 We answer the remedial question by looking to legislative intent. 
We seek to determine what “Congress would have intended” in light of 
the Court’s constitutional holding. Denver Area Ed. Telecommunications 
Consortium, Inc. v. FCC, 518 U.S. 727, 767 (1996) (plurality opinion) 
(“Would Congress still have passed” the valid sections had it known 
about the constitutional invalidity of the other portions of the statute?). In 
this instance, we must determine which of the two following remedial 
approaches is the more compatible with the legislature’s intent as 
embodied in the 1984 Sentencing Act. 
 One approach, that of Justice Stevens’ dissent, would retain the 
Sentencing Act (and the Guidelines) as written, but would engraft onto 
the existing system today’s Sixth Amendment “jury trial” requirement. 
The addition would change the Guidelines by preventing the sentencing 
court from increasing a sentence on the basis of a fact that the jury did 
not find (or that the offender did not admit). 
 The other approach, which we now adopt, would (through severance 
and excision of two provisions) make the Guidelines system advisory 
while maintaining a strong connection between the sentence imposed and 
the offender’s real conduct – a connection important to the increased 
uniformity of sentencing that Congress intended its Guidelines system to 
achieve…. 
 In today’s context – a highly complex statute, interrelated 
provisions, and a constitutional requirement that creates fundamental 
change – we cannot assume that Congress, if faced with the statute’s 

                                                 
* Chief Justice Rehnquist and Justices O’Connor, Kennedy, and Ginsburg join 
this opinion. 
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invalidity in key applications, would have preferred to apply the statute 
in as many other instances as possible…. It is, of course, true that the 
numbers show that the constitutional jury trial requirement would lead to 
additional decisionmaking by juries in only a minority of cases. 
Prosecutors and defense attorneys would still resolve the lion’s share of 
criminal matters through plea bargaining, and plea bargaining takes place 
without a jury. Many of the rest involve only simple issues calling for no 
upward Guidelines adjustment. And in at least some of the remainder, a 
judge may find adequate room to adjust a sentence within the single 
Guidelines range to which the jury verdict points, or within the overlap 
between that range and the next highest.  
 But the constitutional jury trial requirement would nonetheless 
affect every case. It would affect decisions about whether to go to trial. It 
would affect the content of plea negotiations. It would alter the judge’s 
role in sentencing. Thus we must determine likely intent not by counting 
proceedings, but by evaluating the consequences of the Court’s 
constitutional requirement in light of the Act’s language, its history, and 
its basic purposes. While reasonable minds can, and do, differ about the 
outcome, we conclude that the constitutional jury trial requirement is not 
compatible with the Act as written and that some severance and excision 
are necessary.  
 

II 
 Several considerations convince us that, were the Court’s 
constitutional requirement added onto the Sentencing Act as currently 
written, the requirement would so transform the scheme that Congress 
created that Congress likely would not have intended the Act as so 
modified to stand. First, the statute’s text states that “the court” when 
sentencing will consider “the nature and circumstances of the offense and 
the history and characteristics of the defendant.” 18 U.S.C. § 3553(a)(1). 
In context, the words “the court” mean “the judge without the jury,” not 
“the judge working together with the jury.” The Act’s history confirms it. 
See, e.g., S. Rep. No. 98-225, p. 51 (1983) (the Guidelines system “will 
guide the judge in making” sentencing decisions)….  
 This provision makes it difficult to justify Justice Stevens’ 
approach, for that approach requires reading the words “the court” as if 
they meant “the judge working together with the jury.” Unlike Justice 
Stevens, we do not believe we can interpret the statute’s language to save 
its constitutionality, because we believe that any such reinterpretation, 
even if limited to instances in which a Sixth Amendment problem arises, 
would be plainly contrary to the intent of Congress….  
 Second, Congress’ basic statutory goal – a system that diminishes 
sentencing disparity – depends for its success upon judicial efforts to 
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determine, and to base punishment upon, the real conduct that underlies 
the crime of conviction. That determination is particularly important in 
the federal system where crimes defined as, for example, “obstructing, 
delaying, or affecting commerce or the movement of any article or 
commodity in commerce, by … extortion,” 18 U.S.C. § 1951(a), or, say, 
using the mail “for the purpose of executing” a “scheme or artifice to 
defraud,” § 1341, can encompass a vast range of very different kinds of 
underlying conduct. But it is also important even in respect to ordinary 
crimes, such as robbery, where an act that meets the statutory definition 
can be committed in a host of different ways. Judges have long looked to 
real conduct when sentencing. Federal judges have long relied upon a 
presentence report, prepared by a probation officer, for information 
(often unavailable until after the trial) relevant to the manner in which 
the convicted offender committed the crime of conviction….  
 To engraft the Court’s constitutional requirement onto the 
sentencing statutes, however, would destroy the system. It would prevent 
a judge from relying upon a presentence report for factual information, 
relevant to sentencing, uncovered after the trial. In doing so, it would, 
even compared to pre-Guidelines sentencing, weaken the tie between a 
sentence and an offender’s real conduct. It would thereby undermine the 
sentencing statute’s basic aim of ensuring similar sentences for those 
who have committed similar crimes in similar ways. 
 [An example can] illustrate the point. Imagine Smith and Jones, 
each of whom violates the Hobbs Act in very different ways. See 18 
U.S.C. § 1951(a) (forbidding “obstructing, delaying, or affecting 
commerce or the movement of any article or commodity in commerce, 
by . . . extortion”). Smith threatens to injure a co-worker unless the co-
worker advances him a few dollars from the interstate company’s till; 
Jones, after similarly threatening the co-worker, causes far more harm by 
seeking far more money, by making certain that the co-worker’s family 
is aware of the threat, by arranging for deliveries of dead animals to the 
co-worker’s home to show he is serious, and so forth. The offenders’ 
behavior is very different; the known harmful consequences of their 
actions are different; their punishments both before, and after, the 
Guidelines would have been different. But, under the dissenters’ 
approach, unless prosecutors decide to charge more than the elements of 
the crime, the judge would have to impose similar punishments….  
 This point is critically important. Congress’ basic goal in passing 
the Sentencing Act was to move the sentencing system in the direction of 
increased uniformity. See 28 U.S.C. § 991(b)(1)(B); see also § 994(f). 
That uniformity does not consist simply of similar sentences for those 
convicted of violations of the same statute – a uniformity consistent with 
the dissenters’ remedial approach. It consists, more importantly, of 
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similar relationships between sentences and real conduct, relationships 
that Congress’ sentencing statutes helped to advance and that Justice 
Stevens’ approach would undermine. In significant part, it is the 
weakening of this real-conduct/uniformity-in-sentencing relationship … 
that leads us to conclude that Congress would have preferred no 
mandatory system to the system the dissenters envisage. 
 Third, the sentencing statutes, read to include the Court’s Sixth 
Amendment requirement, would create a system far more complex than 
Congress could have intended. How would courts and counsel work with 
an indictment and a jury trial that involved not just whether a defendant 
robbed a bank but also how? Would the indictment have to allege, in 
addition to the elements of robbery, whether the defendant possessed a 
firearm, whether he brandished or discharged it, whether he threatened 
death, whether he caused bodily injury, whether any such injury was 
ordinary, serious, permanent or life threatening, whether he abducted or 
physically restrained anyone, whether any victim was unusually 
vulnerable, how much money was taken, and whether he was an 
organizer, leader, manager, or supervisor in a robbery gang? See USSG 
§§ 2B3.1, 3B1.1. If so, how could a defendant mount a defense against 
some or all such specific claims should he also try simultaneously to 
maintain that the Government’s evidence failed to place him at the scene 
of the crime?... How would the court take account, for punishment 
purposes, of a defendant’s contemptuous behavior at trial – a matter that 
the Government could not have charged in the indictment? § 3C1.1. 
 Fourth, plea bargaining would not significantly diminish the 
consequences of the Court’s constitutional holding for the operation of 
the Guidelines. Rather, plea bargaining would make matters worse. 
Congress enacted the sentencing statutes in major part to achieve greater 
uniformity in sentencing, i.e., to increase the likelihood that offenders 
who engage in similar real conduct would receive similar sentences. The 
statutes reasonably assume that their efforts to move the trial-based 
sentencing process in the direction of greater sentencing uniformity 
would have a similar positive impact upon plea-bargained sentences, for 
plea bargaining takes place in the shadow of (i.e., with an eye towards 
the hypothetical result of) a potential trial…. 
 The Court’s constitutional jury trial requirement, however, if 
patched onto the present Sentencing Act, would move the system 
backwards in respect both to tried and to plea-bargained cases. In respect 
to tried cases, it would effectively deprive the judge of the ability to use 
post-verdict-acquired real-conduct information; it would prohibit the 
judge from basing a sentence upon any conduct other than the conduct 
the prosecutor chose to charge; and it would put a defendant to a set of 
difficult strategic choices as to which prosecutorial claims he would 
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contest. The sentence that would emerge in a case tried under such a 
system would likely reflect real conduct less completely, less accurately, 
and less often than did a pre-Guidelines, as well as a Guidelines, trial.  
 Because plea bargaining inevitably reflects estimates of what would 
happen at trial, plea bargaining too under such a system would move in 
the wrong direction. That is to say, in a sentencing system modified by 
the Court’s constitutional requirement, plea bargaining would likely lead 
to sentences that gave greater weight, not to real conduct, but rather to 
the skill of counsel, the policies of the prosecutor, the caseload, and other 
factors that vary from place to place, defendant to defendant, and crime 
to crime. Compared to pre-Guidelines plea bargaining, plea bargaining of 
this kind would necessarily move federal sentencing in the direction of 
diminished, not increased, uniformity in sentencing. It would tend to 
defeat, not to further, Congress’ basic statutory goal.  
 Such a system would have particularly troubling consequences with 
respect to prosecutorial power. Until now, sentencing factors have come 
before the judge in the presentence report. But in a sentencing system 
with the Court’s constitutional requirement engrafted onto it, any factor 
that a prosecutor chose not to charge at the plea negotiation would be 
placed beyond the reach of the judge entirely. Prosecutors would thus 
exercise a power the Sentencing Act vested in judges: the power to 
decide, based on relevant information about the offense and the offender, 
which defendants merit heavier punishment.  
 In respondent Booker’s case, for example, the jury heard evidence 
that the crime had involved 92.5 grams of crack cocaine, and convicted 
Booker of possessing more than 50 grams. But the judge, at sentencing, 
found that the crime had involved an additional 566 grams, for a total of 
658.5 grams. A system that would require the jury, not the judge, to 
make the additional “566 grams” finding is a system in which the 
prosecutor, not the judge, would control the sentence. That is because it 
is the prosecutor who would have to decide what drug amount to charge. 
He could choose to charge 658.5 grams, or 92.5, or less. It is the 
prosecutor who, through such a charging decision, would control the 
sentencing range….  
 Fifth, Congress would not have enacted sentencing statutes that 
make it more difficult to adjust sentences upward than to adjust them 
downward…. Such a one-way lever would be grossly at odds with 
Congress’s intent. Yet that is the system that the dissenters’ remedy 
would create.  
 For all these reasons, Congress, had it been faced with the 
constitutional jury trial requirement, likely would not have passed the 
same Sentencing Act. It likely would have found the requirement 
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incompatible with the Act as written. Hence the Act cannot remain valid 
in its entirety. Severance and excision are necessary. 
 

III 
 We now turn to the question of which portions of the sentencing 
statute we must sever and excise as inconsistent with the Court’s 
constitutional requirement. [We] do not believe that the entire statute 
must be invalidated. Most of the statute is perfectly valid. See, e.g., 18 
U.S.C. § 3551 (describing authorized sentences as probation, fine, or 
imprisonment); § 3552 (presentence reports); § 3554 (forfeiture); § 3555 
(notification to the victims); § 3583 (supervised release). And we must 
refrain from invalidating more of the statute than is necessary.  
 [We] must sever and excise two specific statutory provisions: the 
provision that requires sentencing courts to impose a sentence within the 
applicable Guidelines range (in the absence of circumstances that justify 
a departure), see 18 U.S.C. § 3553(b)(1), and the provision that sets forth 
standards of review on appeal, including de novo review of departures 
from the applicable Guidelines range, see § 3742(e). With these two 
sections excised (and statutory cross-references to the two sections 
consequently invalidated), the remainder of the Act satisfies the Court’s 
constitutional requirements. 
 As the Court today recognizes in its first opinion in these cases, the 
existence of § 3553(b)(1) is a necessary condition of the constitutional 
violation. That is to say, without this provision – namely the provision 
that makes “the relevant sentencing rules … mandatory and imposes 
binding requirements on all sentencing judges” – the statute falls outside 
the scope of Apprendi’s requirement.  
 The remainder of the Act functions independently. Without the 
“mandatory” provision, the Act nonetheless requires judges to take 
account of the Guidelines together with other sentencing goals. See 18 
U.S.C. § 3553(a). The Act nonetheless requires judges to consider the 
Guidelines “sentencing range established for … the applicable category 
of offense committed by the applicable category of defendant,” § 
3553(a)(4), the pertinent Sentencing Commission policy statements, the 
need to avoid unwarranted sentencing disparities, and the need to provide 
restitution to victims, §§ 3553(a)(1), (3), (5)-(7). And the Act nonetheless 
requires judges to impose sentences that reflect the seriousness of the 
offense, promote respect for the law, provide just punishment, afford 
adequate deterrence, protect the public, and effectively provide the 
defendant with needed educational or vocational training and medical 
care. § 3553(a)(2). 
 Moreover, despite the absence of § 3553(b)(1), the Act continues to 
provide for appeals from sentencing decisions (irrespective of whether 
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the trial judge sentences within or outside the Guidelines range in the 
exercise of his discretionary power under § 3553(a)). See § 3742(a) 
(appeal by defendant); § 3742(b) (appeal by Government). We concede 
that the excision of § 3553(b)(1) requires the excision of a different, 
appeals-related section, namely § 3742(e), which sets forth standards of 
review on appeal. That section contains critical cross-references to the 
(now-excised) § 3553(b)(1) and consequently must be severed and 
excised for similar reasons.  
 Excision of § 3742(e), however, does not pose a critical problem for 
the handling of appeals. That is because … a statute that does not 
explicitly set forth a standard of review may nonetheless do so implicitly. 
We infer appropriate review standards from related statutory language, 
the structure of the statute, and the sound administration of justice. And 
in this instance those factors, in addition to the past two decades of 
appellate practice in cases involving departures, imply a practical 
standard of review already familiar to appellate courts: review for 
“unreasonableness.” 18 U.S.C. § 3742(e)(3).  
 Until 2003, § 3742(e) explicitly set forth that standard. In 2003, 
Congress modified the pre-existing text, adding a de novo standard of 
review for departures…. Prosecutorial Remedies and Other Tools to end 
the Exploitation of Children Today Act of 2003, Pub. L. 108-21, § 
401(d)(1), 117 Stat. 670. In light of today’s holding, the reasons for these 
revisions – to make Guidelines sentencing even more mandatory than it 
had been – have ceased to be relevant. [The text of 3742(e)(3) in effect 
before 2003 directed appellate courts to review sentences outside the 
guidelines range to determine whether the sentence was] “unreasonable, 
having regard for … the factors to be considered in imposing a sentence, 
as set forth in [§ 3553(a)].” Section 3553(a) remains in effect, and sets 
forth numerous factors that guide sentencing. Those factors in turn will 
guide appellate courts, as they have in the past, in determining whether a 
sentence is unreasonable…. 
 Nor do we share the dissenters’ doubts about the practicality of a 
“reasonableness” standard of review. “Reasonableness” standards are not 
foreign to sentencing law. The Act has long required their use in 
important sentencing circumstances – both on review of departures, see 
18 U.S.C. § 3742(e)(3), and on review of sentences imposed where there 
was no applicable Guideline, see §§ 3742(a)(4), (b)(4), (e)(4). Together, 
these cases account for about 16.7% of sentencing appeals. That is why 
we think it fair … to assume judicial familiarity with a “reasonableness” 
standard. And that is why we believe that appellate judges will prove 
capable of … applying such a standard across the board. 
 [The] remedial question we must ask here (as we did in respect to § 
3553(b)(1)) is, which alternative adheres more closely to Congress’ 
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original objective: (1) retention of sentencing appeals, or (2) invalidation 
of the entire Act, including its appellate provisions? The former, by 
providing appellate review, would tend to iron out sentencing 
differences; the latter would not. Hence we believe Congress would have 
preferred the former to the latter – even if the former means that some 
provisions will apply differently from the way Congress had originally 
expected.  
 [The] Sentencing Commission remains in place, writing Guidelines, 
collecting information about actual district court sentencing decisions, 
undertaking research, and revising the Guidelines accordingly. See 28 
U.S.C. § 994. The district courts, while not bound to apply the 
Guidelines, must consult those Guidelines and take them into account 
when sentencing. See 18 U.S.C. §§ 3553(a)(4), (5). The courts of appeals 
review sentencing decisions for unreasonableness. These features of the 
remaining system, while not the system Congress enacted, nonetheless 
continue to move sentencing in Congress’ preferred direction, helping to 
avoid excessive sentencing disparities while maintaining flexibility 
sufficient to individualize sentences where necessary. We can find no 
feature of the remaining system that tends to hinder, rather than to 
further, these basic objectives. Under these circumstances, why would 
Congress not have preferred excision of the “mandatory” provision to a 
system that engrafts today’s constitutional requirement onto the 
unchanged pre-existing statute – a system that, in terms of Congress’ 
basic objectives, is counterproductive? …  
 Ours, of course, is not the last word: The ball now lies in Congress’ 
court. The National Legislature is equipped to devise and install, long-
term, the sentencing system, compatible with the Constitution, that 
Congress judges best for the federal system of justice. 
 

IV 
 … The Government would render the Guidelines advisory in “any 
case in which the Constitution prohibits” judicial factfinding. But it 
apparently would leave them as binding in all other cases. [We] do not 
see how it is possible to leave the Guidelines as binding in other cases. 
For one thing, the Government’s proposal would impose mandatory 
Guidelines-type limits upon a judge’s ability to reduce sentences, but it 
would not impose those limits upon a judge’s ability to increase 
sentences. We do not believe that such “one-way levers” are compatible 
with Congress’ intent. For another, we believe that Congress would not 
have authorized a mandatory system in some cases and a nonmandatory 
system in others, given the administrative complexities that such a 
system would create. Such a two-system proposal seems unlikely to 
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further Congress’ basic objective of promoting uniformity in 
sentencing…. 
 

V 
 … As these dispositions indicate, we must apply today’s holdings – 
both the Sixth Amendment holding and our remedial interpretation of the 
Sentencing Act – to all cases on direct review. See Griffith v. Kentucky, 
479 U.S. 314, 328 (1987) (“[A] new rule for the conduct of criminal 
prosecutions is to be applied retroactively to all cases … pending on 
direct review or not yet final, with no exception for cases in which the 
new rule constitutes a ‘clear break’ with the past”). That fact does not 
mean that we believe that every sentence gives rise to a Sixth 
Amendment violation. Nor do we believe that every appeal will lead to a 
new sentencing hearing. That is because we expect reviewing courts to 
apply ordinary prudential doctrines, determining, for example, whether 
the issue was raised below and whether it fails the “plain-error” test. It is 
also because, in cases not involving a Sixth Amendment violation, 
whether resentencing is warranted or whether it will instead be sufficient 
to review a sentence for reasonableness may depend upon application of 
the harmless-error doctrine…. 
 
 STEVENS, J., dissenting in part.*  
 [Neither] 18 U.S.C. § 3553(b)(1), which makes application of the 
Guidelines mandatory, nor § 3742(e), which authorizes appellate review 
of departures from the Guidelines, is even arguably unconstitutional. 
Neither the Government, nor the respondents, nor any of the numerous 
amici has suggested that there is any need to invalidate either provision 
in order to avoid violations of the Sixth Amendment in the 
administration of the Guidelines…. While it is perfectly clear that 
Congress has ample power to repeal these two statutory provisions if it 
so desires, this Court should not make that choice on Congress’ behalf….  
 When one pauses to note that over 95% of all federal criminal 
prosecutions are terminated by a plea bargain, and the further fact that in 
almost half of the cases that go to trial there are no sentencing 
enhancements, the extraordinary overbreadth of the Court’s 
unprecedented remedy is manifest….  
 

I 
 It is a fundamental premise of judicial review that all Acts of 
Congress are presumptively valid…. There are two narrow exceptions to 

                                                 
* Justice Souter joins this opinion, and Justice Scalia joins except for Part III and 
footnote 17. 
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this general rule. A facial challenge may succeed if a legislative scheme 
is unconstitutional in all or nearly all of its applications. That is certainly 
not true in these cases, however, because most applications of the 
Guidelines are unquestionably valid. A second exception involves cases 
in which an invalid provision or application cannot be severed from the 
remainder of the statute. That exception is inapplicable because there is 
no statutory or Guidelines provision that is invalid.  
 [It] is abundantly clear that the fact that a statute, or any provision of 
a statute, is unconstitutional in a portion of its applications does not 
render the statute or provision invalid, and no party suggests otherwise. 
The Government conceded at oral argument that 45% of federal 
sentences involve no enhancements. And, according to two U.S. 
Sentencing Commissioners who testified before Congress shortly after 
we handed down our decision in Blakely, the number of enhancements 
that would actually implicate a defendant’s Sixth Amendment rights is 
even smaller. Simply stated, the Government’s submissions to this Court 
and to Congress demonstrate that the Guidelines could be 
constitutionally applied in their entirety, without any modifications, in 
the majority of the cases sentenced under the federal guidelines. On the 
basis of these submissions alone, this Court should have declined to find 
the Guidelines, or any particular provisions of the Guidelines, facially 
invalid.  
 Accordingly, the majority’s claim that a jury factfinding 
requirement would “destroy the system,” would at most apply to a 
minority of sentences imposed under the Guidelines. In reality, given that 
the Government and judges have been apprised of the requirements of 
the Sixth Amendment, the number of unconstitutional applications would 
have been even smaller had we allowed them the opportunity to comply 
with our constitutional holding. This is so for several reasons. 
 First, it is axiomatic that a defendant may waive his Sixth 
Amendment right to trial by jury. In Blakely we explained that “when a 
defendant pleads guilty, the State is free to seek judicial sentence 
enhancements so long as the defendant either stipulates to the relevant 
facts or consents to judicial factfinding.” Such reasoning applies with 
equal force to sentences imposed under the Guidelines….  
 Second, … prosecutors could avoid an Apprendi problem simply by 
alleging in the indictment the facts necessary to reach the chosen 
Guidelines sentence…. Third, even in those trials in which the 
Guidelines require the finding of facts not alleged in the indictment, such 
factfinding by a judge is not unconstitutional per se. [Judicial] 
factfinding to support an offense level determination or an enhancement 
is only unconstitutional when that finding raises the sentence beyond the 
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sentence that could have lawfully been imposed by reference to facts 
found by the jury or admitted by the defendant….  
 Consider, for instance, a case in which the defendant’s initial 
sentencing range under the Guidelines is 130-to-162 months, calculated 
by combining a base offense level of 28 and a criminal history category 
of V…. If the defendant described above also possessed a firearm, the 
Guidelines would direct the judge to apply a two-level enhancement 
under § 2D1.1, which would raise the defendant’s total offense level 
from 28 to 30. That, in turn, would raise the defendant’s eligible 
sentencing range to 151-to-188 months. That act of judicial factfinding 
would comply with the Guidelines and the Sixth Amendment so long as 
the sentencing judge then selected a sentence between 151-to-162 
months…. This type of overlap between sentencing ranges is the rule, 
not the exception, in the Guidelines as currently constituted….  
 The majority concludes that our constitutional holding requires the 
invalidation of §§ 3553(b)(1) and 3742(e). The first of these sections 
uses the word “shall” to make the substantive provisions of the 
Guidelines mandatory. The second authorizes de novo review of 
sentencing judges’ applications of relevant Guidelines provisions. 
Neither section is unconstitutional. While these provisions can in certain 
cases, when combined with other statutory and Guidelines provisions, 
result in a violation of the Sixth Amendment, they are plainly 
constitutional on their faces.  
 Rather than rely on traditional principles of facial invalidity or 
severability, the majority creates a new category of cases in which this 
Court may invalidate any part or parts of a statute (and add others) when 
it concludes that Congress would have preferred a modified system to 
administering the statute in compliance with the Constitution. This is 
entirely new law. Usually the Court first declares unconstitutional a 
particular provision of law, and only then does it inquire whether the 
remainder of the statute can be saved. Review in this manner limits 
judicial power by minimizing the damage done to the statute by judicial 
fiat….  
 Most importantly, the Court simply has no authority to invalidate 
legislation absent a showing that it is unconstitutional. To paraphrase 
Chief Justice Marshall, an “act of the legislature” must be “repugnant to 
the constitution” in order to be void. Marbury v. Madison, 1 Cranch 137, 
177 (1803). When a provision of a statute is unconstitutional, that 
provision is void, and the Judiciary is therefore not bound by it in a 
particular case. Here, however, the provisions the majority has excised 
from the statute are perfectly valid: Congress could pass the identical 
statute tomorrow and it would be binding on this Court so long as it were 
administered in compliance with the Sixth Amendment. Because the 
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statute itself is not repugnant to the Constitution and can by its terms 
comport with the Sixth Amendment, the Court does not have the 
constitutional authority to invalidate it…. 
 

II 
 Rather than engage in a wholesale rewriting of the SRA, I would 
simply allow the Government to continue doing what it has done since 
this Court handed down Blakely – prove any fact that is required to 
increase a defendant’s sentence under the Guidelines to a jury beyond a 
reasonable doubt. [A] requirement of jury factfinding for certain issues 
can be implemented without difficulty in the vast majority of cases.  
 Indeed, this already appears to be the case. The Department of 
Justice already has instituted procedures which would protect the 
overwhelming majority of future cases from Blakely infirmity. The 
Department of Justice has issued detailed guidance for every stage of the 
prosecution from indictment to final sentencing, including alleging facts 
that would support sentencing enhancements and requiring defendants to 
waive any potential Blakely rights in plea agreements. Given this 
experience, I think the Court dramatically overstates the difficulty of 
implementing this solution.  
 The majority advances five reasons why the remedy that is already 
in place will not work. First, the majority points to the statutory text 
referring to “the court” in arguing that jury factfinding is 
impermissible…. As a textual matter, the word “court” can certainly be 
read to include a judge’s selection of a sentence as supported by a jury 
verdict – this reading is plausible either as a pure matter of statutory 
construction or under principles of constitutional avoidance. Ordinarily, 
where a statute is susceptible of two constructions, by one of which 
grave and doubtful constitutional questions arise and by the other of 
which such questions are avoided, our duty is to adopt the latter….  
 Second, the Court argues that simply applying Blakely to the 
Guidelines would make “real conduct” sentencing more difficult. While 
that is perhaps true in some cases, judges could always consider relevant 
conduct obtained from a presentence report pursuant to 18 U.S.C. § 3661 
and USSG § 6A1.1 in selecting a sentence within a Guidelines range, and 
of course would be free to consider any such circumstances in cases in 
which the defendant pleads guilty and waives his Blakely rights. Further, 
in many cases the Government could simply prove additional facts to a 
jury beyond a reasonable doubt – as it has been doing in some cases 
since Apprendi – or, the court could use bifurcated proceedings in which 
the relevant conduct is proved to a jury after it has convicted the 
defendant of the underlying crime.  
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 The majority is correct, however, that my preferred holding would 
undoubtedly affect “real conduct” sentencing in certain cases. This is so 
because the goal of such sentencing – increasing a defendant’s sentence 
on the basis of conduct not proved at trial – is contrary to the very core of 
Apprendi….  
 Further, the Court does not explain how its proposed remedy will 
ensure that judges take real conduct into account. While judges certainly 
may do so in their discretion under § 3553(a), there is no indication as to 
how much or to what extent “relevant conduct” should matter under the 
majority’s regime. Nor is there any meaningful standard by which 
appellate courts may review a sentencing judge’s “relevant conduct” 
determination – only a general “reasonableness” inquiry that may 
discourage sentencing judges from considering such conduct 
altogether….  
 Third, the majority argues that my remedy would make sentencing 
proceedings far too complex. But of the very small number of cases in 
which a Guidelines sentence would implicate the Sixth Amendment, 
most involve drug quantity determinations, firearm enhancements, and 
other factual findings that can readily be made by juries…. I am 
confident that federal trial judges, assisted by capable prosecutors and 
defense attorneys, could have devised appropriate procedures to impose 
the sentences the Guidelines envision in a manner that is consistent with 
the Sixth Amendment….  
 Fourth, the majority assails my reliance on plea bargaining. The 
Court claims that I cannot discount the effect that applying Blakely to the 
Guidelines would have on plea-bargained cases, since the specter of 
Blakely will affect those cases. However, the majority’s decision suffers 
from the same problem to a much greater degree. Prior to the Court’s 
decision to strike the mandatory feature of the Guidelines, prosecutors 
and defendants alike could bargain from a position of reasonable 
confidence with respect to the sentencing range into which a defendant 
would likely fall. The majority, however, has eliminated the certainty of 
expectations in the plea process. And, unlike my proposed remedy, 
which would potentially affect only a fraction of plea bargains, the 
uncertainty resulting from the Court’s regime change will infect the 
entire universe of guilty pleas which occur in 97% of all federal 
prosecutions. [Furthermore,] a prosecutor who need only prove an 
enhancing fact by a preponderance of the evidence has more bargaining 
power than if required to prove the same fact beyond a reasonable doubt. 
 Finally, the majority argues that my solution would require a 
different burden of proof for enhancements above the maximum 
authorized by the jury verdict and for reductions. This is true because the 
requirement that guilt be established by proof beyond a reasonable doubt 
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is a constitutional mandate. However, given the relatively few reductions 
available in the Guidelines and the availability of judicial discretion 
within the applicable range, this is unlikely to have more than a minimal 
effect….  
 

III 
 [To] justify “excising” 18 U.S.C. §§ 3553(b)(1) and 3742(e), the 
Court has the burden of showing that Congress would have preferred the 
remaining system of discretionary Sentencing Guidelines to not just the 
remedy I would favor, but also to any available alternative, including the 
alternative of total invalidation, which would give Congress a clean slate 
on which to write an entirely new law. The Court cannot meet this 
burden because Congress has already considered and overwhelmingly 
rejected the system it enacts today. In doing so, Congress revealed both 
an unmistakable preference for the certainty of a binding regime and a 
deep suspicion of judges’ ability to reduce disparities in federal 
sentencing….  
 In the mid-1970’s, Congress began to study the numerous problems 
attendant to indeterminate sentencing in the federal criminal justice 
system. After nearly a decade of review, Congress in 1984 decided that 
the system needed a comprehensive overhaul. The elimination of 
sentencing disparity, which Congress determined was chiefly the result 
of a discretionary sentencing regime, was unquestionably Congress’ 
principal aim. As Senator Hatch, a central participant in the reform 
effort, has explained: “The discretion that Congress had conferred for so 
long upon the judiciary and the parole authorities was at the heart of 
sentencing disparity.” The Role of Congress in Sentencing: The United 
States Sentencing Commission, Mandatory Minimum Sentences, and the 
Search for a Certain and Effective Sentencing System, 28 Wake Forest 
L. Rev. 185, 187 (1993). 
 Consequently, Congress explicitly rejected as a model for reform 
the various proposals for advisory guidelines that had been introduced in 
past Congresses. One example of such legislation was the bill introduced 
in 1977 by Senators Kennedy and McClellan, S. 1437, 95th Cong., 1st 
Sess., which allowed judges to impose sentences based on the 
characteristics of the individual defendant and granted judges substantial 
discretion to depart from recommended guidelines sentences. That bill 
never became law and was refined several times between 1977 and 1984: 
Each of those refinements made the regime more, not less, restrictive on 
trial judges’ discretion in sentencing….   
 The notion that Congress had any confidence that judges would 
reduce sentencing disparities by considering relevant conduct – an idea 
that is championed by the Court – either ignores or misreads the political 
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environment in which the SRA passed. It is true that the SRA instructs 
sentencing judges to consider real offense and offender characteristics, 
28 U.S.C. § 994, but Congress only wanted judges to consider those 
characteristics within the limits of a mandatory system. The Senate 
Report on which the Court relies clearly concluded that the existence of 
sentencing disparities “can be traced directly to the unfettered discretion 
the law confers on those judges … responsible for imposing and 
implementing the sentence.” S. Rep. No. 98-225, p. 38….  
 Congress has not wavered in its commitment to a binding system of 
Sentencing Guidelines. In fact, Congress has rejected each and every 
attempt to loosen the rigidity of the Guidelines or vest judges with more 
sentencing options. Most recently, Congress’ passage of the 
Prosecutorial Remedies and Other Tools to End the Exploitation of 
Children Today Act of 2003 (PROTECT Act), Pub. L. 108-21, 117 Stat. 
650, reinforced the mandatory nature of the Guidelines by expanding de 
novo review of sentences to include all departures from the Guidelines 
and by directing the Commission to limit the number of available 
departures…. Even a cursory reading of the legislative history of the 
PROTECT Act reveals the absurdity of the claim that Congress would 
find acceptable, under any circumstances, the Court’s restoration of 
judicial discretion through the facial invalidation of §§ 3553(b)(1) and 
3742(e). In sum, despite Congress’ unequivocal demand that the 
Guidelines operate as a binding system, and in the name of avoiding any 
reduction in the power of the sentencing judge vis-à-vis the jury (a 
subject to which Congress did not speak), the majority has erased the 
heart of the SRA and ignored in their entirety all of the Legislative 
Branch’s post-enactment expressions of how the Guidelines are supposed 
to operate…. 
 

IV 
 As a matter of policy, the differences between the regime enacted by 
Congress and the system the Court has chosen are stark. Were there any 
doubts about whether Congress would have preferred the majority’s 
solution, these are sufficient to dispel them. First, Congress’ stated goal 
of uniformity is eliminated by the majority’s remedy. True, judges must 
still consider the sentencing range contained in the Guidelines, but that 
range is now nothing more than a suggestion that may or may not be 
persuasive to a judge when weighed against the numerous other 
considerations listed in 18 U.S.C. § 3553(a). The result is certain to be a 
return to the same type of sentencing disparities Congress sought to 
eliminate in 1984….  
 Prior to the Guidelines regime, the Parole Commission was 
designed to reduce sentencing disparities and to provide a check for 
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defendants who had received excessive sentences. Today, the Court 
reenacts the discretionary Guidelines system that once existed without 
providing this crucial safety net. 
 Other concerns are likely to arise. Congress’ demand in the 
PROTECT Act that departures from the Guidelines be closely regulated 
and monitored is eviscerated – for there can be no “departure” from a 
mere suggestion. How will a judge go about determining how much 
deference to give to the applicable Guidelines range? How will a court of 
appeals review for reasonableness a district court’s decision that the need 
for “just punishment” and “adequate deterrence to criminal conduct” 
simply outweighs the considerations contemplated by the Sentencing 
Commission? See 18 U.S.C. §§ 3553(a)(2)(A)-(B)….  
 The majority’s remedy was not the inevitable result of the Court’s 
holding that Blakely applies to the Guidelines. Neither Apprendi, nor 
Blakely, nor these cases made determinate sentencing 
unconstitutional.17… No judicial remedy is proper if it is “not 
commensurate with the constitutional violation to be repaired.” Hills v. 
Gautreaux, 425 U.S. 284, 294 (1976). The Court’s system fails that test, 
frustrates Congress’ principal goal in enacting the SRA, and violates the 
tradition of judicial restraint that has heretofore limited our power to 
overturn validly enacted statutes. I respectfully dissent.  
 
 SCALIA, J., dissenting in part.  
 The remedial majority takes as the North Star of its analysis the fact 
that Congress enacted a “judge-based sentencing system.” That seems to 
me quite misguided. Congress did indeed expect judges to make the 
factual determinations to which the Guidelines apply, just as it expected 
the Guidelines to be mandatory. But which of those expectations was 
central to the congressional purpose is not hard to determine. No 
headline describing the Sentencing Reform Act of 1984 would have read 
“Congress reaffirms judge-based sentencing” rather than “Congress 
prescribes standardized sentences.” Justice Breyer’s opinion for the 
Court repeatedly acknowledges that the primary objective of the Act was 
to reduce sentencing disparity. Inexplicably, however, the opinion 

                                                 
17 Moreover, even if the change to an indeterminate system were necessary, the 
Court could have minimized the consequences to the system by limiting the 
application of its holding to those defendants on direct review who actually 
suffered a Sixth Amendment violation. Griffith v. Kentucky, 479 U.S. 314 
(1987), does not require blind application of every part of this Court’s holdings 
to all pending cases, but rather, requires that we apply any new “rule to all 
similar cases pending on direct review.” Id., at 323. For obvious reasons, not all 
pending cases are made similar to Booker and Fanfan’s merely because they 
involved an application of the Guidelines. 
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concludes that the manner of achieving uniform sentences was more 
important to Congress than actually achieving uniformity – that Congress 
was so attached to having judges determine “real conduct” on the basis 
of bureaucratically prepared, hearsay-riddled presentence reports that it 
would rather lose the binding nature of the Guidelines than adhere to the 
old-fashioned process of having juries find the facts that expose a 
defendant to increased prison time. The majority’s remedial choice is 
thus wonderfully ironic: In order to rescue from nullification a statutory 
scheme designed to eliminate discretionary sentencing, it discards the 
provisions that eliminate discretionary sentencing….  
 That is the plain effect of the remedial majority’s decision to excise 
18 U.S.C. § 3553(b)(1). District judges will no longer be told they “shall 
impose a sentence … within the range” established by the Guidelines. § 
3553(b)(1). Instead, under § 3553(a), they will need only to “consider” 
that range as one of many factors, including “the need for the sentence … 
to provide just punishment for the offense,” § 3553(a)(2)(A), “to afford 
adequate deterrence to criminal conduct,” § 3553(a)(2)(B), and “to 
protect the public from the further crimes of the defendant,” § 
3553(a)(2)(C). The statute provides no order of priority among all those 
factors, but since the three just mentioned are the fundamental criteria 
governing penology, the statute – absent the mandate of § 3553(b)(1) – 
authorizes the judge to apply his own perceptions of just punishment, 
deterrence, and protection of the public even when these differ from the 
perceptions of the Commission members who drew up the Guidelines….
 As frustrating as this conclusion is to the Act’s purpose of uniform 
sentencing, it at least establishes a clear and comprehensible regime – 
essentially the regime that existed before the Act became effective. That 
clarity is eliminated, however, by the remedial majority’s surgery on 18 
U.S.C. § 3742, the provision governing appellate review of sentences. 
Even the most casual reading of this section discloses that its purpose – 
its only purpose – is to enable courts of appeals to enforce conformity 
with the Guidelines. All of the provisions of that section that impose a 
review obligation beyond what existed under prior law are related to the 
district judge’s obligations under the Guidelines. If the Guidelines are no 
longer binding, one would think that the provision designed to ensure 
compliance with them would, in its totality, be inoperative. The Court 
holds otherwise. Like a black-robed Alexander cutting the Gordian knot, 
it simply severs the purpose of the review provisions from their text, 
holding that only subsection (e), which sets forth the determinations that 
the court of appeals must make, is inoperative, whereas all the rest of § 
3742 subsists…. This is rather like deleting the ingredients portion of a 
recipe and telling the cook to proceed with the preparation portion.  



3. Regulating Discretion  Page 168. 

 

49 

 [The Court] announces that the standard of review for all 
[sentencing] appeals is “unreasonableness.” This conflates different and 
distinct statutory authorizations of appeal and elides crucial differences 
in the statutory scope of review. Section 3742 specifies four different 
kinds of appeal,7 [and it creates] no one-size-fits-all “unreasonableness” 
review. The power to review a sentence for reasonableness arises only 
when the sentencing court has departed from “the applicable guideline 
range.” § 3742(f)(2).  
 [Thus, we] have before us a statute that does explicitly set forth a 
standard of review. The question is, when the Court has severed that 
standard of review (contained in § 3742(e)), does it make any sense to 
look for some congressional “implication” of a different standard of 
review in the remnants of the statute that the Court has left standing? 
Only in Wonderland…. The Court’s need to supplement the text that 
remains after severance suggests that it is engaged in “redrafting the 
statute” rather than just implementing the valid portions of it….  
 The worst feature of the scheme is that no one knows – and perhaps 
no one is meant to know – how advisory Guidelines and 
“unreasonableness” review will function in practice.… What I anticipate 
will happen is that “unreasonableness” review will produce a discordant 
symphony of different standards, varying from court to court and judge 
to judge….  
 
 THOMAS, J., dissenting in part.  
 … We have before us only a single unconstitutional application of § 
3553(b)(1) (and accompanying parts of the sentencing scheme). In such a 
case, facial invalidation is unprecedented. It is particularly inappropriate 
here, where it is evident that § 3553(b)(1) is entirely constitutional in 
numerous other applications….  
 Given the significant number of valid applications of all portions of 
the current sentencing scheme, we should not facially invalidate any 
particular section of the Federal Rules of Criminal Procedure, the 
Guidelines, or the SRA. Instead, we should invalidate only [their] 
application to Booker….  
 [Even] though we have invalidated the application of these 
provisions to Booker, may other defendants be sentenced pursuant to 

                                                 
7 The four kinds of appeal arise when, respectively, (1) the sentence is “imposed 
in violation of law,” §§ 3742(a)(1), (b)(1), (e)(1), (f)(1); (2) the sentence is 
“imposed as a result of an incorrect application of the sentencing guidelines,” §§ 
3742(a)(2), (b)(2), (e)(2), (f)(1); (3) the sentence is either above or below “the 
applicable guideline range,” §§ 3742(a)(3), (b)(3), (e)(3), (f)(2); and (4) no 
guideline is applicable and the sentence is “plainly unreasonable,” §§3742(a)(4), 
(b)(4), (e)(4), (f)(2).  
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them?… Unless the Legislature clearly would not have enacted the 
constitutional applications independently of the unconstitutional 
application, the Court leaves the constitutional applications standing….  
 Certainly it is not obvious that Congress would have preferred the 
entirely discretionary system that the majority fashions. The text and 
structure of the SRA show that Congress meant the Guidelines to bind 
judges…. Striking down § 3553(b)(1) and the Guidelines only as applied 
to Booker (and other defendants who have received unconstitutional 
enhancements) would leave in place the essential framework of the 
mandatory system Congress created. Applying the Guidelines in a 
constitutional fashion affords some uniformity; total discretion, none….  
 I would hold that § 3553(b)(1), the provisions of the Guidelines 
discussed above, and Rule 32(c)(1) are unconstitutional as applied to 
Booker, but that the Government has not overcome the presumption of 
severability. Accordingly, the unconstitutional application of the scheme 
in Booker’s case is severable from the constitutional applications of the 
same scheme to other defendants….  
 
 BREYER, J., dissenting in part.*  
 … I find nothing in the Sixth Amendment that forbids a sentencing 
judge to determine (as judges at sentencing have traditionally 
determined) the manner or way in which the offender carried out the 
crime of which he was convicted…. I continue to disagree with the 
constitutional analysis the Court set forth in Apprendi and in Blakely. But 
even were I to accept that analysis as valid, I would disagree with the 
way in which the Court applies it here. 
 

I 
 [The] Court’s opinion today illustrates the historical mistake upon 
which its conclusions rest. The Court reiterates its view that the right of 
“trial by jury has been understood to require” a jury trial for 
determination of “the truth of every accusation.” This claim makes 
historical sense insofar as an “accusation” encompasses each factual 
element of the crime of which a defendant is accused. But the key 
question here is whether that word also encompasses sentencing facts – 
facts about the offender (say, recidivism) or about the way in which the 
offender committed the crime (say, the seriousness of the injury or the 
amount stolen) that help a sentencing judge determine a convicted 
offender’s specific sentence.  
 History does not support a “right to jury trial” in respect to 
sentencing facts. Traditionally, the law has distinguished between facts 

                                                 
* Chief Justice Rehnquist, and Justices O’Connor and Kennedy join this opinion. 
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that are elements of crimes and facts that are relevant only to sentencing. 
Traditionally, federal law has looked to judges, not to juries, to resolve 
disputes about sentencing facts. Traditionally, those familiar with the 
criminal justice system have found separate, postconviction judge-run 
sentencing procedures sensible given the difficulty of obtaining relevant 
sentencing information before the moment of conviction. They have 
found those proceedings practical given the impracticality of the 
alternatives, say, two-stage (guilt, sentence) jury procedures. And, 
despite the absence of jury determinations, they have found those 
proceedings fair as long as the convicted offender has the opportunity to 
contest a claimed fact before the judge, and as long as the sentence falls 
within the maximum of the range that a congressional statute specifically 
sets forth.  
 The administrative rules at issue here, Federal Sentencing 
Guidelines, focus on sentencing facts. They circumscribe a federal 
judge’s sentencing discretion in respect to such facts, but in doing so, 
they do not change the nature of those facts. The sentencing courts 
continue to use those facts, not to convict a person of a crime as a statute 
defines it, but to help determine an appropriate punishment. Thus, the 
Court cannot ground today’s holding in a “constitutional tradition 
assimilated from the common law” or in the Magna Carta….  
 [Applied] in the federal context of mandatory guidelines, the 
Court’s Sixth Amendment decision would risk unwieldy trials, a two-tier 
jury system, a return to judicial sentencing discretion, or the replacement 
of sentencing ranges with specific mandatory sentences. The decision 
would pose a serious obstacle to congressional efforts to create a 
sentencing law that would mandate more similar treatment of like 
offenders, that would thereby diminish sentencing disparity, and that 
would consequently help to overcome irrational discrimination 
(including racial discrimination) in sentencing. These consequences 
would seem perverse when viewed through the lens of a Constitution that 
seeks a fair criminal process.  
 The upshot is that the Court’s Sixth Amendment decisions – 
Apprendi, Blakely, and today’s – deprive Congress and state legislatures 
of authority that is constitutionally theirs. The sentencing function long 
has been a peculiarly shared responsibility among the Branches of 
Government. Congress’ share of this joint responsibility has long 
included not only the power to define crimes (by enacting statutes setting 
forth their factual elements) but also the power to specify sentences, 
whether by setting forth a range of individual-crime-related sentences 
(say, 0 to 10 years’ imprisonment for bank robbery) or by identifying 
sentencing factors that permit or require a judge to impose higher or 
lower sentences in particular circumstances….  
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II 

 Although the considerations just mentioned did not dissuade the 
Court from its holdings in Apprendi and Blakely, I should have hoped 
they would have dissuaded the Court from extending those holdings to 
the statute and Guidelines at issue here. Legal logic does not require that 
extension, for there are key differences. 
 First, the Federal Guidelines are not statutes. The rules they set forth 
are administrative, not statutory, in nature. Members, not of Congress, 
but of a Judicial Branch Commission, wrote those rules. The rules do not 
establish minimum and maximum penalties for individual crimes, but 
guide sentencing courts, only to a degree.  
 [There] is less justification for applying an Apprendi-type 
constitutional rule where administrative guidelines, not statutes, are at 
issue. The Court applies its constitutional rule to statutes in part to avoid 
what Blakely sees as a serious problem, namely, a legislature’s ability to 
make of a particular fact an “element” of a crime or a sentencing factor, 
at will. That problem – that legislative temptation – is severely 
diminished when Commission Guidelines are at issue, for the 
Commission cannot create “elements” of crimes….  
 At the same time, to extend Blakely’s holding to administratively 
written sentencing rules risks added legal confusion and uncertainty. 
Read literally, Blakely’s language would include within Apprendi’s 
strictures a host of nonstatutory sentencing determinations, including 
appellate court decisions delineating the limits of the legally 
“reasonable.” (Imagine an appellate opinion that says a sentence for 
ordinary robbery greater than five years is unreasonably long unless a 
special factor, such as possession of a gun, is present.)… Appellate 
courts’ efforts to define the limits of the “reasonable” of course would 
fall outside Blakely’s scope. But they would do so, not because they 
escape Blakely’s literal language, but because they are not legislative 
efforts to create limits. Neither are the Guidelines legislative efforts.  
 Second, the sentencing statutes at issue in Blakely imposed absolute 
constraints on a judge’s sentencing discretion, while the federal 
sentencing statutes here at issue do not. As the Blakely Court 
emphasized, the Washington statutes authorized a higher-than-standard 
sentence on the basis of a factual finding only if the fact in question was 
a new fact – i.e., a fact that did not constitute an element of the crime of 
conviction or an element of any more serious or additional crime. A 
judge applying those statutes could not even consider, much less impose, 
an exceptional sentence, unless he found facts “other than those which 
are used in computing the standard range sentence for the offense.”  
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 The federal sentencing statutes, however, offer a defendant no such 
fact-related assurance. As long as “there exists an aggravating or 
mitigating circumstance of a kind, or to a degree, not adequately taken 
into consideration by the Sentencing Commission,” 18 U.S.C. § 
3553(b)(1), they permit a judge to depart from a Guidelines sentence 
based on facts that constitute elements of the crime (say, a bank robbery 
involving a threat to use a weapon, where the weapon in question is 
nerve gas). Whether departure-triggering circumstances exist in a 
particular case is a matter for a court, not for Congress, to decide. [The] 
statutes put a potential federal defendant on notice that a judge 
conceivably might sentence him anywhere within the range provided by 
statute – regardless of the applicable Guidelines range. Hence as a 
practical matter, they grant a potential federal defendant less assurance of 
a lower Guidelines sentence than did the state statutes at issue in Blakely.  
 These differences distinguish these cases from Apprendi and 
Blakely. They offer a principled basis for refusing to extend Apprendi’s 
rule to these cases….  
 

Notes 
 
 1.   Understanding the essence of Booker. The decisions in Booker 
run 118 pages, and the unique “split” majority opinion defies neat 
summarization. Nevertheless, the holding might be summarized in this 
way: one group of five Justices – the same five Justices that comprised 
the majority in Apprendi and Blakely – declared that the federal 
sentencing guidelines violate the Sixth Amendment because they rely on 
judicial fact-finding to enhance sentences; another group of five Justices 
– the Apprendi-Blakely dissenters plus Justice Ginsburg – declared the 
guidelines advisory, and in so doing sought to ensure that the guidelines 
system would continue to operate in a manner as close to the old system 
as possible.  
 In light of the dicta (and the dissents) in Blakely, was there any basis 
to expect that the Supreme Court would declare that Blakely did not 
apply to the federal sentencing guidelines?  What do you think was the 
Government’s or Justice Breyer’s best argument to keep Blakely from 
applying to the federal sentencing guidelines? 
 
 2.   Defining a remedy. Five Justices of the Supreme Court 
concluded that the best response to the constitutional problem flowing 
from Blakely’s application to the federal guidelines would be to make the 
system advisory. Nevertheless, Justice Breyer stressed that the 
Sentencing Reform Act still “requires judges to consider the Guidelines,” 
and that “district courts, while not bound to apply the Guidelines, must 
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consult those Guidelines and take them into account when sentencing.”  
Moreover, the Court stressed that federal judges imposing sentences after 
Booker remain fully bound by the dictates of 18 USC § 3553(a), which 
“sets forth numerous factors that guide sentencing,” including the need to 
avoid disparities and traditional purposes of punishment.  
 
 3.  Rule by judges? According to the merits majority opinion by 
Justice Stevens, the Booker decision is designed to “preserve Sixth 
Amendment substance” so as to guarantee “in a meaningful way … that 
the jury would still stand between the individual and the power of the 
government under the new sentencing regime.” And yet, because of the  
remedy crafted by the remedial majority opinion of Justice Breyer, 
judges may still make all sentencing determinations under the federal 
sentencing system.  How are lower courts to decipher and give effect to a 
seemingly inconsistent ruling concerning the roles of judges and juries in 
sentencing fact-finding?  
 
 4.  Retroactive application of Booker. Immediately after the ruling, 
many wondered whether Booker might apply retroactively to the 
hundreds of thousands of cases that had been sentenced under guidelines 
now declared unconstitutional. Formally, Booker does not speak to the 
question of retroactivity. Notably, Justice Stevens’ opinion for the Court 
suggests the Court is just “reaffirm[ing] our holding in Apprendi” which 
in turn might suggest that Booker is retroactive back to 2000. But Justice 
Breyer’s opinion for the Court speaks of Booker as if it is a “new rule” 
only applicable to pending cases. Most commentators have suggested 
that offenders whose convictions and sentences were final by January 12, 
2005 should not find much that is encouraging in Booker. And every 
lower court to consider this issue has heretofore concluded that Booker is 
not to be applied retroactively.  See, e.g., Guzman v. United States, 404 
F.3d 139 (2d Cir. 2005); McReynolds v. United States, 397 F.3d 479 (7th 
Cir. 2005).  
 
4.  Federal Sentencing in the Wake of Booker 
 
 The remedy in Booker strikes down only two parts of the 
Sentencing Reform Act and stresses that other parts of the Act are still to 
play a central role in federal sentencing:  
 

[We] must sever and excise two specific statutory provisions: the 
provision that requires sentencing courts to impose a sentence within 
the applicable Guidelines range (in the absence of circumstances that 
justify a departure), see 18 U.S.C. §3553(b)(1), and the provision that 
sets forth standards of review on appeal, including de novo review of 
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departures from the applicable Guidelines range, see §3742(e)…. 
The remainder of the Act functions independently. Without the 

“mandatory” provision, the Act nonetheless requires judges to take 
account of the Guidelines together with other sentencing goals. See 18 
U.S.C. §3553(a). The Act nonetheless requires judges to consider the 
Guidelines “sentencing range established for … the applicable category 
of offense committed by the applicable category of defendant,” 
§3553(a)(4), the pertinent Sentencing Commission policy statements, 
the need to avoid unwarranted sentencing disparities, and the need to 
provide restitution to victims, §§3553(a)(1), (3), (5)-(7). And the Act 
nonetheless requires judges to impose sentences that reflect the 
seriousness of the offense, promote respect for the law, provide just 
punishment, afford adequate deterrence, protect the public, and 
effectively provide the defendant with needed educational or vocational 
training and medical care. §3553(a)(2). 

Moreover, despite the absence of §3553(b)(1), the Act continues to 
provide for appeals from sentencing decisions (irrespective of whether 
the trial judge sentences within or outside the Guidelines range in the 
exercise of his discretionary power under §3553(a)). [And excision of 
§3742(e)] does not pose a critical problem for the handling of appeals. 
That is because … a statute that does not explicitly set forth a standard 
of review may nonetheless do so implicitly. We infer appropriate 
review standards from related statutory language, the structure of the 
statute, and the sound administration of justice. And in this instance 
those factors, in addition to the past two decades of appellate practice in 
cases involving departures, imply a practical standard of review already 
familiar to appellate courts: review for “unreasonableness.” 18 U.S.C. 
§3742(e)(3).  

 
 However surprising the remedy in Booker, what is the real effect of 
converting the federal sentencing guidelines from mandatory to advisory 
sentencing rules for the 1200 cases sentenced in federal court each week?  
Does the Booker remedy invite judicial revolution? Does it convert the 
federal guidelines into jello? Does it loosen the shackles only a little bit? 
Or is it possible that federal sentencing in a post-Booker world will be 
more restrictive of the exercise of discretion by federal trial judges?  In 
short, what is the real meaning and likely impact of Justice Breyer’s 
assertion in Booker that “district courts, while not bound to apply the 
Guidelines, must consult those Guidelines and take them into account 
when sentencing”? 
 Critical to any assessment of the impact of Booker is the meaning of 
the new appellate review standard. Justice Breyer in the remedy portion 
of the decision says that courts are “familiar” with applying 
reasonableness (or, rather, “unreasonableness”) review. What other kinds 
of appellate review are most analogous to the review of the exercise of 
sentencing discretion? What other reasonableness review includes the 
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application of administrative rules? How would you compare a 
reasonableness standard of review to other more familiar standards such 
as de novo review or review for clear error or abuse of discretion? 
 We encourage students to stop and this point—before reading 
further—and articulate a theory about what it means for district courts to 
“consult” and “take account” of the Guidelines and what it means for 
circuit courts to review for “reasonableness.”  Predict, as well, what 
kinds of changes in sentencing patterns you expect to see.  

__________ 
 
 Leading sentencing judges were quick to see the importance of 
illuminating the relevance of the guidelines in a post-Booker world. 
Within 24 hours of the Booker ruling, U.S. District Judge Paul Cassell 
(D. Utah), an extremely bright and articulate former prosecutor and law 
professor, had issued a long opinion on exactly this point. In United 
States v. James Wilson, 350 F. Supp. 2d 910 (D. Utah Jan. 13, 2005),  
Judge Cassell explained the post-Booker relationship between sentencing 
judges and the sentencing guidelines as follows. 
 

Yesterday the Supreme Court handed down its decision in United 
States v. Booker, finding certain provisions of the Federal Sentencing 
Guidelines, promulgated pursuant to the Sentencing Reform Act of 
1984, unconstitutional.… In light of the Supreme Court’s holding, this 
court must now consider just how “advisory” the Guidelines are....  

 Having reviewed the applicable congressional mandates in the 
Sentencing Reform Act, the court concludes that considerable weight 
should be given to the Guidelines in determining what sentence to 
impose. The Sentencing Reform Act requires the court to impose 
sentences that “reflect the seriousness of the offense, promote respect 
for the law, provide just punishment, afford adequate deterrence, [and] 
protect the public.” The court must also craft a sentence that “afford[s] 
adequate deterrence to criminal conduct” and “protect[s] the public 
from further crimes of the defendant.” 18 U.S.C. § 3553(a)(2)(B), (C). 
Finally, the court should “avoid unwarranted sentence disparities 
among defendants with similar records who have been found guilty of 
similar conduct.” 18 U.S.C. § 3553(a)(6).  

 Over the last 16 years, the Sentencing Commission has 
promulgated and honed the Guidelines to achieve these congressional 
purposes.  Congress, too, has approved the Guidelines and indicated its 
view that Guidelines sentences achieve its purposes. Indeed, with 
respect to the congressionally-mandated goal of achieving uniformity, 
the Guidelines are the only way to create consistent sentencing as they 
are the only uniform standard available to guide the hundreds of district 
judges around the country. Therefore, in all future sentencings, the 
court will give heavy weight to the Guidelines in determining an 
appropriate sentence.  In the exercise of its discretion, the court will 
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only depart from those Guidelines in unusual cases for clearly 
identified and persuasive reasons. In this particular case, the court will 
follow the Guidelines and give Wilson a sentence of 188 months…. 

 While Booker renders the Guidelines advisory, the court is still 
obligated to consider the need to avoid unwarranted sentencing 
disparities among defendants with similar records who have been found 
guilty of similar conduct. The only way of avoiding gross disparities in 
sentencing from judge-to-judge and district-to-district is for sentencing 
courts to apply some uniform measure in all cases. The only standard 
currently available is the Sentencing Guidelines…. 

 
 Judge Cassell was not the only judge hard at work in the days after 
Booker. Judge Lynn Adelman issued an opinion only a few days after 
Wilson in which he presented a much different account of federal 
sentencing after Booker. In United States v. Ranum, 353 F. Supp. 2d 984 
(E.D. Wis. Jan. 18, 2005), Judge Adelman wrote:  
 

The directives of Booker and § 3553(a) make clear that courts may 
no longer uncritically apply the guidelines and, as one court suggested, 
“only depart … in unusual cases for clearly identified and persuasive 
reasons.” United States v. Wilson, 2005 WL 78552 (D. Utah Jan. 13, 
2005). The approach espoused in Wilson is inconsistent with the 
holdings of the merits majority in Booker, rejecting mandatory 
guideline sentences based on judicial fact-finding, and the remedial 
majority in Booker, directing courts to consider all of the §3353(a) 
factors, many of which the guidelines either reject or ignore. For 
example, under §3553(a)(1) a sentencing court must consider the 
“history and characteristics of the defendant.” But under the guidelines, 
courts are generally forbidden to consider the defendant’s age, U.S.S.G. 
§5H1.1, his education and vocational skills, §5H1.2, his mental and 
emotional condition, §5H1.3, his physical condition including drug or 
alcohol dependence, §5H1.4, his employment record, §5H1.5, his 
family ties and responsibilities, §5H1.6, his socio-economic status, 
§5H1.10, his civic and military contributions, §5H1.11, and his lack of 
guidance as a youth, §5H1.12. The guidelines’ prohibition of 
considering these factors cannot be squared with the §3553(a)(1) 
requirement that the court evaluate the “history and characteristics” of 
the defendant. The only aspect of a defendant’s history that the 
guidelines permit courts to consider is criminal history. Thus, in cases 
in which a defendant’s history and character are positive, consideration 
of all of the §3553(a) factors might call for a sentence outside the 
guideline range.  

Further, §3553(a)(2)(D) requires a sentencing court to evaluate the 
need to provide the defendant with education, training, treatment or 
medical care in the most effective manner. This directive might conflict 
with the guidelines, which in most cases offer only prison. See 
U.S.S.G. § 5C1.1 (describing limited circumstances in which court can 
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impose sentence other than imprisonment). In some cases, a 
defendant’s educational, treatment or medical needs may be better 
served by a sentence which permits the offender to remain in the 
community. 

In addition, §3553(a)(7) directs courts to consider “the need to 
provide restitution to any victims of the offense.” In many cases, 
imposing a sentence of no or only a short period of imprisonment will 
best accomplish this goal by allowing the defendant to work and pay 
back the victim. The guidelines do not account for this. In fact, the 
mandatory guideline regime forbid departures to facilitate restitution. 
United States v. Seacott, 15 F.3d 1380, 1388-89 (7th Cir. 1994).  

Finally, in some cases the guidelines will clash with §3553(a)’s 
primary directive: to “impose a sentence sufficient, but not greater than 
necessary to comply with the purposes” of sentencing.1  

In sum, in every case, courts must now consider all of the § 3553(a) 
factors, not just the guidelines. And where the guidelines conflict with 
other factors set forth in § 3553(a), courts will have to resolve the 
conflicts.  

 
Notes 

 
 1. Comparing Wilson and Ranum. What Booker really means for 
federal sentencing depends on how it is applied in practice, and the 
rulings in Wilson and Ranum both provide clear and cogent – and quite 
different – accounts of how two judges think Booker must be applied. 
What deference would Judge Cassell and Judge Adelman give to the 
guidelines after Booker? Significantly, Judge Cassell’s sentence in 
Wilson treated the guidelines as nearly mandatory in a case which 
involved a violent crime committed by a person with a long criminal 
history (and, notably, the case apparently had no “Blakely facts” in 
dispute), while Judge Adelman’s sentence in Ranum treated the 
guidelines as more advisory in a case which involved a non-violent crime 
committed by a first offender (and, notably, the case did appear to have 
some “Blakely facts” in dispute).  
 

                                                 
1Many judges have criticized the guidelines not only for their inflexibility, for 
also for their unnecessary harshness in many cases. See, e.g., Rhonda 
McMillion, ABA Supports Push to Restore Judicial Discretion in Sentencing, 90 
A.B.A.J. 62 (Jan. 2004) (noting speech by Justice Anthony M. Kennedy stating 
that “prison sentences are too long, mandatory minimum sentences should be 
repealed, and sentencing guidelines should be reconsidered”); Gina Holland, 
“Justice Applauds Bucking Sentencing Law,” at  http://news.findlaw.com (Mar. 
17, 2004) (quoting Justice Kennedy’s statement that courts should not have to 
“follow, blindly, these unjust guidelines”). 



3. Regulating Discretion  Page 168. 

 

59 

2. The “new” section 3553(a) sentencing factors. Judge Cassell 
considers the statutory parsimony mandate of 3553(a) and acknowledges 
the virtually non-existent role that the parsimony concept has played in 
federal sentencing. The same point could be made about all of the 
elements of section 3553(a) other than the requirement that judges 
consider the guideline sentence.  Is Section 3553(a) the guts of the whole 
new federal sentencing system after Booker?  If this provision is so 
important, why has it not played a major role in federal sentencing cases 
over the past fifteen years? See United Stats v. Davern, 937 F.2d 1041 
(6th Cir. 1991) (holding that § 3553(a) justifies approaching the 
guidelines as “general principles of sentencing” in order to “transform 
mandatory rules into the more modest name guidelines”), reversed, 970 
F.2d 1490 (6th Cir. 1992) (en banc) (rejecting broad reading of the role 
of 3553(a)). 

The disagreement between Judge Cassell and Judge Adelman over 
the nature of federal sentencing after Booker might viewed as a 
disagreement concerning the relationship of the guidelines to the goals 
articulated in the various provisions of 3553(a).  Judge Cassell’s opinion 
in Wilson suggests that the guidelines themselves capture and reflect the 
factors articulated in 3553(a), while Judge Adelman in Ranum suggests 
the guidelines many in a number of cases actually conflict with other 
factors set forth in § 3553(a). 

 
3. Do judges monitor the political winds? Judge Cassell issued the 

decision in Wilson the day after Booker. How was it possible for Judge 
Cassell to assess the complex and long Booker decision so quickly? 
Would Judge Cassell have been aided by briefing and arguments from 
counsel? Reports describe an email from a respected Arkansas trial judge 
within a day or two of Judge Cassell’s decision sending Wilson to every 
other federal judge, and encouraging all judges to consider whether 
Judge Cassell’s approach might encourage Congress to leave the federal 
sentencing system (and the newly freed federal judges) alone. Should 
protection of the federal judiciary (or protection of judicial discretion) be 
a factor in how a judge decisions a case? Is there anything wrong with 
judges sharing public judicial decisions with other judges?  

 
4.  Appellate review for reasonableness.  Is the approach to the 

guidelines taken by Judge Cassell in Wilson reasonable?  Is the approach 
to the guidelines taken by Judge Adelman in Ranum reasonable?   If both 
divergent approaches seem reasonable, can we expect appellate review 
after Booker to help ensure a uniform national sentencing system?  
Should reasonableness review be expected to govern and define an 



Page 168.  3. Regulating Discretion 

 

60 

approach to sentencing, or is it only to serve as a means for circuit courts 
to examine particular sentencing outcomes?   

__________ 
 
 Though major appellate rulings were not quite as swift as district 
court decisions in the wake of Booker, circuit judges also understood the 
importance of illuminating not only the relevance of the guidelines in a 
post-Booker world, but also the importance of starting to define the 
contours of reasonableness review. Leading the way on these issues was 
the following Second Circuit ruling.   
 
United States v. Jerome Crosby 
397 F.3d 103 (2d Cir. 2005)  

 
 NEWMAN,  J.  

This appeal of a sentence imposed in a federal criminal case 
requires us to begin the process of implementing the decision of the 
Supreme Court in United States v. Booker. Defendant-Appellant Jerome 
Crosby appeals from the October 23, 2003, judgment of the United 
States District Court for the Northern District of New York (Frederick J. 
Scullin, Jr., Chief Judge), sentencing him to imprisonment for ten years 
after he pled guilty to a firearms violation. We conclude that the District 
Court should have the opportunity to consider whether to resentence, and 
we therefore remand for that purpose.  

Crosby was indicted for possession of a firearm by a convicted 
felon, in violation of 18 U.S.C. §922(g). He entered a plea of guilty to 
the single count of the indictment. There was no plea agreement. 

Utica police officers had arrested Crosby after responding to a 
“shots fired” complaint. Witnesses at the scene told them that Crosby had 
fired a shotgun in their direction from the window of his car. When 
Crosby saw the officers, he ran from the car, and, as one of the officers 
pursued him, turned and pointed a loaded shotgun at the officer. After a 
brief struggle, Crosby was subdued and arrested. 

The Government based its contention that Crosby was a felon on his 
two Florida state court convictions, one for attempted murder in the 
second degree and one for battery on a law enforcement officer. The 
Defendant disputed that either of the Florida convictions was a felony, 
pointing out that his sentences had been withheld and that, in view of his 
age at the time of the offenses, he had been placed in Community 
Control for the attempted murder and placed on probation for the battery. 
He did not dispute that he was subsequently sentenced to twelve years' 
imprisonment after the revocation of his Community Control and 
probation. The District Court credited the Government's evidence, 
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obtained from Florida officials, that Crosby's offenses were felonies 
under Florida law.  

The District Court accepted the Defendant's guilty plea. During the 
plea colloquy, the Defendant did not dispute that on March 9, 2002, he 
possessed a firearm. In entering his guilty plea, the Defendant purported 
to reserve the right to appeal “the determination concerning his Florida 
convictions.”2 The District Court then conducted an evidentiary hearing 
to resolve factual disputes concerning enhancements required by the 
federal Sentencing Guidelines (“Guidelines”). At sentencing, Chief 
Judge Scullin applied the 2002 Sentencing Guidelines Manual. The 
Judge started with a base offense level of 24, applicable to a defendant 
who has violated 18 U.S.C. §922(g) after conviction of at least two 
felonies involving a crime of violence or a controlled substance offense. 
See U.S.S.G. §2K2.1(a)(2). The Judge then made three enhancements 
based on judicial fact-finding. First, the Judge added four levels for using 
the possessed firearm in connection with another felony. See 
§2K2.1(b)(5). The Judge deemed pointing the loaded shotgun at the 
pursuing police officer to be the New York felony of first degree reckless 
endangerment. Next, the Judge added three levels for creating a 
substantial risk of injury to a law enforcement officer. See U.S.S.G. 
§3A1.2(c)(1). Finally, the Judge added two levels for obstruction of 
justice, finding the Defendant's testimony at the evidentiary hearing to 
have been materially false. See §3C1.1. The resulting adjusted offense 
level of 33, in Criminal History Category IV, yielded a sentencing range 
of 188 to 235 months. See ch. 5, pt. A (Sentencing Table).  

Recognizing that the Guidelines required imposition of as much of 
the Guidelines sentence as the statutory maximum permitted, see 
§5G1.1(a); 18 U.S.C. §924(a)(2), the District Judge sentenced Crosby to 
imprisonment for ten years, followed by a three-year term of supervised 
release, and a special assessment of $100…. 

The principal issue on appeal concerns the lawfulness of the 
sentence. At oral argument just two days after the Supreme Court's 
decision in Booker/Fanfan, Crosby contended that the enhancements, 
which were based on the District Judge's fact-finding and which the 
District Judge felt compelled to add under the Guidelines, violated his 
Sixth Amendment right to trial by jury…. 

[W]e can identify several essential aspects of Booker/Fanfan that 
concern the selection of sentences. First, the Guidelines are no longer 
mandatory. Second, the sentencing judge must consider the Guidelines 
and all of the other factors listed in section 3553(a). Third, consideration 
                                                 
2 The Assistant United States Attorney rather obligingly responded, “So we have 
no agreements at all other than the defendant's going to plead guilty, including 
he's not giving up his right to appeal anything that he wants to appeal….” 
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of the Guidelines will normally require determination of the applicable 
Guidelines range, or at least identification of the arguably applicable 
ranges, and consideration of applicable policy statements. Fourth, the 
sentencing judge should decide, after considering the Guidelines and all 
the other factors set forth in section 3553(a), whether (i) to impose the 
sentence that would have been imposed under the Guidelines, i.e., a 
sentence within the applicable Guidelines range or within permissible 
departure authority, or (ii) to impose a non-Guidelines sentence. Fifth, 
the sentencing judge is entitled to find all the facts appropriate for 
determining either a Guidelines sentence or a non-Guidelines sentence. 

These principles change the Guidelines from being mandatory to 
being advisory, but it is important to bear in mind that Booker/Fanfan 
and section 3553(a) do more than render the Guidelines a body of casual 
advice, to be consulted or overlooked at the whim of a sentencing judge. 
Thus, it would be a mistake to think that, after Booker/Fanfan, district 
judges may return to the sentencing regime that existed before 1987 and 
exercise unfettered discretion to select any sentence within the applicable 
statutory maximum and minimum. On the contrary, the Supreme Court 
expects sentencing judges faithfully to discharge their statutory 
obligation to “consider” the Guidelines and all of the other factors listed 
in section 3553(a).  We have every confidence that the judges of this 
Circuit will do so, and that the resulting sentences will continue to 
substantially reduce unwarranted disparities while now achieving 
somewhat more individualized justice. In short, there need be no “fear of 
judging.”…  

In considering appellate review of sentences under the now 
applicable standard of “reasonableness,” we first note that review for 
“reasonableness” is not limited to consideration of the length of the 
sentence.  If a sentencing judge committed a procedural error by 
selecting a sentence in violation of applicable law … the sentence will 
not be found reasonable. 

Similarly, a sentence would not be “reasonable,” regardless of 
length, if legal errors, properly to be considered on appeal, led to its 
imposition. Although unusual circumstances might arise that could 
precipitate errors not now anticipated, four types of procedural errors can 
usefully be identified at this point. 

First, and most obviously, a sentencing judge would violate the 
Sixth Amendment by making factual findings and mandatorily enhancing 
a sentence above the range applicable to facts found by a jury or 
admitted by a defendant. That is the error that occurred in Booker's case, 
as the Supreme Court in its Substantive Opinion made clear. 

Second, and less obviously, a sentencing judge would commit 
procedural error by mandatorily applying the applicable Guidelines range 
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that was based solely on facts found by a jury or admitted by a 
defendant. The Court in its Remedy Opinion made clear that, even 
though the resulting sentence would not violate the Sixth Amendment, 
the judge would have erred by mandatorily acting under the now-excised 
requirement of subsection 3553(b)(1). A sentence explicitly based upon a 
non-existent statutory provision, even if “reasonable” in length, 
constitutes error (although possibly “harmless error” or not “plain 
error”), because of the unlawful method by which it was selected.... 

Third, a sentencing judge would commit a statutory error in 
violation of section 3553(a) if the judge failed to “consider” the 
applicable Guidelines range (or arguably applicable ranges) as well as 
the other factors listed in section 3553(a), and instead simply selected 
what the judge deemed an appropriate sentence without such required 
consideration. 

Fourth, a sentencing judge would also violate section 3553(a) by 
limiting consideration of the applicable Guidelines range to the facts 
found by the jury or admitted by the defendant, instead of considering 
the applicable Guidelines range, as required by subsection 3553(a)(4), 
based on the facts found by the court. This type of error was also 
presumably a basis for the remand in Fanfan’s case. All of these potential 
errors, if available for review on appeal, would render a sentence 
unreasonable, regardless of length, because of the unlawfulness of the 
method of selection. 

Even if reasonable as to length, a sentence unreasonable for legal 
error in the method of its selection is cause for concern because, in many 
cases, it will be impossible to tell whether the judge would have imposed 
the same sentence had the judge not felt compelled to impose a 
Guidelines sentence. It will also be impossible to tell what considerations 
counsel for both sides might have brought to the sentencing judge's 
attention had they known that they could urge the judge to impose a non-
Guidelines sentence. 

Because “reasonableness” is inherently a concept of flexible 
meaning, generally lacking precise boundaries, we decline to fashion any 
per se rules as to the reasonableness of every sentence within an 
applicable guideline or the unreasonableness of every sentence outside 
an applicable guideline. Indeed, such per se rules would risk being 
invalidated as contrary to the Supreme Court's holding in Booker/Fanfan, 
because they would effectively re-institute mandatory adherence to the 
Guidelines.  

Moreover, per se rules would be inconsistent with the flexible 
approach courts have taken in implementing the standard of 
reasonableness in the sentencing contexts to which this standard applied 
prior to Booker/Fanfan, such as review to determine whether the extent 
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of a departure was “unreasonable,” subsection 3742(e)(3), and review to 
determine whether a sentence imposed in the absence of an applicable 
guideline was “plainly unreasonable,” the standard of subsections 
3742(a)(4), (b)(4), (e)(4). The Court in its Remedy Opinion explicitly 
noted the familiarity of appellate courts with these two statutory duties to 
review sentences for reasonableness. 

District judges will, of course, appreciate that whatever they say or 
write in explaining their reasons for electing to impose a Guidelines 
sentence or for deciding to impose a non-Guidelines sentence will 
significantly aid this Court in performing its duty to review the sentence 
for reasonableness. In this regard, we note that, in the Remedy Opinion, 
the Supreme Court left unimpaired section 3553(c), which requires a 
district court to “state in open court the reasons for its imposition of the 
particular sentence” and, in subsection 3553(c)(2), to state in writing 
“with specificity” the reasons for imposing a sentence outside the 
calculated Guidelines range….  

[I]n most cases in which a sentencing judge, prior to 
Booker/Fanfan, has committed a procedural error in imposing a 
sentence, a remand to afford the judge an opportunity to determine 
whether the original sentence would have been nontrivially different 
under the post-Booker/Fanfan regime will normally be necessary to 
determine whether the error is harmless, or, if not properly preserved, is 
available for review under plain error analysis. We conclude that such a 
remand is warranted in this case. The Government's legitimate interests 
will be fully protected by the opportunity to appeal in the event that the 
District Court elects to resentence and imposes a sentence properly 
challengeable on appeal. 

Because a remand is warranted, we have no occasion on this appeal 
to consider whether Crosby’s sentence is unreasonable solely because of 
its length and therefore express no views on the considerations that might 
inform an appellate decision as to the reasonableness of the length of a 
sentence. 

Accordingly, without requiring alteration of Crosby’s sentence, we 
will remand the case to the District Court so that Chief Judge Scullin 
may consider, based on the circumstances at the time of the original 
sentence, whether to resentence, after considering the currently 
applicable statutory requirements as explicated in Booker/Fanfan and 
this opinion…. Upon reaching its decision (with or without a hearing) 
whether to resentence, the District Court should either place on the 
record a decision not to resentence, with an appropriate explanation, or 
vacate the sentence and, with the Defendant present, resentence in 
conformity with the SRA, Booker/Fanfan, and this opinion, including an 
appropriate explanation, see § 3553(c)… 
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Notes 

 
 1. Circuit rulings on reasonableness.  Most of the federal circuit 
courts have followed the lead of Crosby by cautiously articulating some 
basic principles to govern post-Booker sentencing and the nature of 
reasonableness review.  Many circuits have stressed that district courts 
are still required to “consult” and “consider” the guidelines, and have 
thus indicated directly or indirectly that a district court’s sentencing 
judgment will likely be declared unreasonable if the sentencing judge 
fails to calculate a defendant’s applicable guideline sentencing range 
even though these guideline ranges are now only advisory. Of course, as 
Crosby spotlights, judges will necessarily have to find facts (and often 
facts not found by a jury or admitted by the defendant) in the course of 
calculating an advisory guideline range. This reality of post-Booker 
federal sentencing spotlights the tension between the merits and remedy 
portions of Booker: district judges can no longer find facts that raise 
sentencing ranges within a mandatory guidelines system because to do so 
would violate the Sixth Amendment, but district judges apparently still 
must find facts that raise sentencing ranges within an advisory guidelines 
system because to fail to do so would be unreasonable. 
 

2. Per se reasonable?  The Second Circuit in Crosby expressly 
eschewed establishing definitive rules for reasonableness review.  
According to the Crosby court: “Because ‘reasonableness’ is inherently a 
concept of flexible meaning, generally lacking precise boundaries, we 
decline to fashion any per se rules as to the reasonableness of every 
sentence within an applicable guideline or the unreasonableness of every 
sentence outside an applicable guideline. Indeed, such per se rules would 
risk being invalidated as contrary to the Supreme Court's holding in 
Booker/Fanfan, because they would effectively re-institute mandatory 
adherence to the Guidelines.”  However, other circuits discussing the 
concept of reasonableness review have intimated that any sentence 
within the guidelines would likely in nearly every case be deemed 
reasonable.  Consider this explanation from the Seventh Circuit in United 
States v. Mykytiuk, ___ F.3d ___, ___ (7th Cir. 2005):  

 
But while a per se or conclusively presumed reasonableness test would 
undo the Supreme Court’s merits analysis in Booker, a clean slate that 
ignores the proper Guidelines range would be inconsistent with the 
remedial opinion.  As Booker held, “the district courts, while not bound 
to apply the Guidelines, must consult those Guidelines and take them 
into account when sentencing.” Booker, 125 S. Ct. at 767. The 
Guidelines remain an essential tool in creating a fair and uniform 
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sentencing regime across the country. “The Sentencing Commission 
will continue to collect and study [district court] and appellate court 
decisionmaking. It will continue to modify its Guidelines in light of 
what it learns, thereby encouraging what it finds to be better sentencing 
practices.” Id. at 766. The best way to express the new balance, in our 
view, is to acknowledge that any sentence that is properly calculated 
under the Guidelines is entitled to a rebuttable presumption of 
reasonableness.  

 
What are the pros and cons of adopting firm rules concerning 
reasonableness and sentencing within the guidelines?  Should circuits 
perhaps focus on developing firm standards for unreasonableness, so that 
at least sentencing judges know what they are not permitted to do after 
Booker? 
 

3. The intersection of section 3553(a) and reasonableness review.  
Presumably, since all of the elements of section 3553(a) now govern 
sentencing decisions in federal courts, these same elements ought to have 
a central role in appellate determinations of reasonableness.  In fact, 
relatively few early appellate decisions in the wake of Booker have 
seriously engaged with the provisions of section 3553(a).  Indeed, an 
opinion by Judge Posner for the Seventh Circuit in United States v. 
Dean, ___ F.3d ___ (7th Cir. 2005) seemed intent to minimize post-
Booker engagement with all the provisions of section 3553(a):  

 
If in every federal criminal case the sentencing judge must touch all 

the bases in section 3553(a) even if not asked to do so by either side, 
the Booker decision will have unwittingly succeeded in doubling the 
amount of work involved in sentencing.… It is not at all helpful that 
many of the factors are vague and, worse perhaps, hopelessly open-
ended. How far, for example, is the judge to delve into the 
“characteristics” of the defendant? How far is he to go in investigating 
the possibility of “unwarranted sentencing disparities”? Must he 
elaborate upon the meaning of “promote respect for law”? And must he 
discuss all the rival theories of “just punishment” (retributive, deterrent, 
rehabilitative, incapacitative)? 

Section 3553(a), unlike the guidelines themselves after Booker, is 
mandatory. United States v. Booker, supra, 125 S. Ct. at 764-65. The 
sentencing judge cannot, after considering the factors listed in that 
statute, import his own philosophy of sentencing if it is inconsistent 
with them. And therefore he can, as a matter of prudence, unbidden by 
either party, do what Dean wants him to do—write a comprehensive 
essay applying the full panoply of penological theories and 
considerations, which is to say everything invoked or evoked by section 
3553(a)—to the case before him. 
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But that is not required; like Chief Judge Randa in the present case, 
the sentencing judge can discuss the application of the statutory factors 
to the defendant not in checklist fashion but instead in the form of an 
adequate statement of the judge’s reasons, consistent with section 
3553(a), for thinking the sentence that he has selected is indeed 
appropriate for the particular defendant. Judges need not rehearse on 
the record all of the considerations that 18 U.S.C. § 3553(a) lists; it is 
enough to calculate the range accurately and explain why (if the 
sentence lies outside it) this defendant deserves more or less.  This 
shortcut is justified by the indeterminate and interminable character of 
inquiry into the meaning and application of each of the “philosophical” 
concepts in which section 3553(a) abounds. 

However, the farther the judge’s sentence departs from the 
guidelines sentence (in either direction—that of greater severity, or that 
of greater lenity), the more compelling the justification based on factors 
in section 3553(a) that the judge must offer in order to enable the court 
of appeals to assess the reasonableness of the sentence imposed. But 
although the judge must therefore articulate the factors that determined 
the sentence that he has decided to impose, his duty “to consider” the 
statutory factors is not a duty to make findings….  

 
In light of these sentiments, is there reason to fear that Booker will not 
facilitate a renaissance for  all the elements of section 3553(a) and that 
the guidelines will still serve as the central and dominant consideration in 
most if not all federal sentencing cases? 

 
4. Clearing the Booker pipeline.  Even six months after Booker, 

many federal circuits had not yet seriously engaged with the concept of 
reasonableness because there initial energies were devoted to sorting 
through the distinct issues raises by appeals that were “in the pipeline” 
before the Booker decision.  In the wake of Booker, a significant circuit 
split emerged concerning how to handle sentencing appeals in which the 
defendant had failed to raise a challenge to the constitutionality of the 
federal sentencing guidelines in the district courts.  (Until Blakely and 
Booker were decided by the Supreme Court, the federal circuit courts had 
consistently rebuffed challenges to the constitutionality of the federal 
sentencing guidelines, and thus defendants had little reason or basis for 
raising a constitutional claim until June 2004 when Blakely was decided.)  
Every circuit agreed that unpreserved claims about the constitutionality 
of the federal sentencing guidelines should be subject to “plain error” 
review, but nearly circuit had a different view of how “plain error” 
review should be applied in the wake of Booker.  Ultimately, a few 
circuits concluded that nearly every case “in the pipeline” should be sent 
back for a full resentencing after Booker, while a number of other 
circuits concluded that a full resentencing should only be ordered if the 
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record clearly indicated that the defendant would have received a 
different sentence had the original sentencing judge treated the 
guidelines as advisory.  And, taking a third approach, a few circuits 
regularly granted “limited remands” in order for the original sentencing 
judge to indicate now whether the defendant might have received a 
different sentence had the guidelines been understood as advisory.  

 
__________ 

 
 Since Booker was handed down, the United States Sentencing 
Commission has sought to track and report post-Booker sentencing 
outcomes “in real time.”  The latest sentencing data reported by the 
Commission in August 2005 are set forth below.  As you review this 
data, consider how policy-makers and practitioners ought to respond to 
this information about the cumulative realities of the first six months of 
post-Booker sentencing in the federal district courts.  
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Special Post-Booker Coding Project:  
Cases Sentenced Subsequent to United States v. Booker 
U.S. Sentencing Commission (August 3, 2005) 
 
 

NATIONAL COMPARISON OF SENTENCE IMPOSED 
AND POSITION RELATIVE TO THE GUIDELINE RANGE 

Cases Sentenced Subsequent to US v. Booker  
with Data Available to USSC on July 12, 2005 

 
 

TOTAL  26,647 100.0  

WITHIN GUIDELINE RANGE  16,345 61.3  

   
DEPARTURE ABOVE GUIDELINE RANGE  89  0.3 

Upward Departure from the Guideline Range  59  0.2 

Upward Departure with Booker/18 USC §3553  30  0.1  

OTHERWISE ABOVE THE GUIDELINE RANGE  306  1.1 

Above the Range with Booker/18 USC §3553 172  0.6 

All Remaining Cases Above the Guideline Range 134  0.5  
   

GOVERNMENT-SPONSORED BELOW RANGE  6,410  24.1 

§5K1.1 Substantial Assistance Departure  3,964  14.9 

§5K3.1 Early Disposition Program Departure  1,709  6.4 

Government-Sponsored Departure6  737  2.8  
   
DEPARTURE BELOW GUIDELINE RANGE  900  3.4 

Downward Departure from the Guideline Range  637  2.4 

Downward Departure with Booker/18 USC §3553 263  1.0  

OTHERWISE BELOW THE GUIDELINE RANGE 2,597  9.7 

Below the Range with Booker/18 USC §3553 1,624  6.1 

All Remaining Cases Below the Guideline Range 973  3.7  
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 This table reflects the 27,613 cases sentenced subsequent to the 
Booker decision on January 12, 2005, with court documentation 
cumulatively received, coded, and edited at the U.S. Sentencing 
Commission by July 12, 2005. Of this total, there are 966 cases excluded 
for one of two general reasons. Some excluded cases involve certain 
Class A misdemeanors or other offenses which do not reference a 
sentencing guideline. Other excluded cases have information missing 
from the submitted documents that prevents the comparison of the 
sentence and the guideline range….. 
 Cases with a reason for departure indicating that the prosecution 
initiates, proposes, or stipulates to a sentence outside of the guideline 
range, either pursuant to a plea agreement or as part of a non-plea 
negotiation with the defendant. 
 

Guideline Application Trend 
Fiscal Years 2000 to 2003, and Post-Booker FY2005  

(Post-Booker data extracted July 12, 2005) 
 
Position of Sentence 
Relative to 
Guideline Range  

FY2000 FY2001 FY2002 FY2003 FY 2005 
(Booker)  

Within Range 64.5% 64.0% 65.0% 69.3% 61.3% 

Upward Departures  0.7% 0.6% 0.8% 0.8% 0.3%  

Otherwise Above 
Range  — — — — 1.1%  

Substantial 
Assistance 
Departures 

17.9% 17.1% 17.4% 15.9% 14.9% 

Other Gov’t 
Sponsored 

— — — 6.3% 9.2% 

Departures Other 
Downward 

17.0% 18.3% 16.8% 7.5% 3.4% 

Departures Otherwise 
Below Range  

—  — — — 9.7% 

 
Notes 

 
 1.  Sentences within the guidelines.  The yearly comparison data 
reveal a down turn in the number of sentencing within the guideline 
range after Booker, though still more than 60% of all sentence are within 
the guidelines and nearly two-thirds of all sentences outside the 
guidelines are the result of a motion by the prosecution.  How should 
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policy-makers in Congress, in the Sentencing Commission and in the 
Department of Justice respond to this information?  Are the guidelines 
still “working well” after Booker?  Given the many long-standing 
criticism of the guidelines before Booker and the constitutional issues 
raised in Booker, are the guidelines perhaps working too well after 
Booker?   
 
 2.  Sentences outside the guidelines.  The data reveal that, even after 
Booker, nearly two-thirds of all sentences outside the guidelines are the 
result of a motion by the prosecution.   Does this suggest that the entire 
guidelines movement is too focused on the regulation of judicial 
discretion and not sufficiently concerned with the exercise of 
prosecutorial discretion?  One issue that has been robustly debated in the 
wake of Booker concerns whether judges ought to sentence outside the 
guideline range on grounds such as the defendant’s cooperation with 
authorities or agreement to a rapid guilty plea disposition when a 
prosecutor does not recommend a sentence below the guidelines on these 
grounds. 
 Replicating patterns that have developed since the origins of the 
federal sentencing guidelines, even after Booker judges are nearly 10 
times more likely to exercise their discretion to sentence outside the 
applicable guidelines in order to impose a sentence below the guidelines 
than to impose a sentence above the guidelines. What do these numbers 
suggest about the overall severity of the sentences set forth in the 
guidelines? Should the United States Sentencing Commission consider 
lowing all the guideline sentencing ranges in an effort to have greater 
parity between  above- and below-guideline sentences?  
 

3.  Sentence length.  Even though post-Booker data reveal a down 
turn in the number of sentencing within the guideline range, other data 
released by the Sentencing Commission indicate that average and median 
sentence lengths seem stable (or even rising a bit) post-Booker.  Thus, 
even if we may be seeing a (slight) drift away from the guidelines, the 
data do not yet reveal a dramatic shift toward more lenient overall 
sentences.  And yet, because there are more below guideline sentences 
now than pre-Booker, perhaps the stable sentence length data reflect a 
change in the mix of cases.   

 
Problem 3-4.  Circuit Variety 

 
Despite the efforts to create a uniform national sentencing guideline 

system, the sentencing data reported by the U.S. Sentencing Commission 
have always reflected significant regional variations. For example, the 
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overall departure rates in circuits such as the Second and Ninth Circuits 
were consistently much higher than the overall departure rates in circuits 
such as the Fifth and Eleventh Circuits.  

 
Guideline Application Trend: Second Circuit 
Position of Sentence 
Relative to 
Guideline Range  

FY2000 FY2001 FY2002 FY2003 FY 2005 
(Booker)  

Within Range  
55.9%  57.5% 61.3% 63.2% 47.0% 

Upward Departures  0.7% 0.4% 0.6% 0.5% 0.1%  

Otherwise Above 
Range  — — — — 0.8%  

Substantial 
Assistance 
Departures 

23.9% 21.7% 19.0% 17.5% 23.2% 

Other Gov’t 
Sponsored 

— — — 2.8% 3.1% 

Departures Other 
Downward 

19.6% 20.4% 19.1% 16.0% 7.9% 

Departures 
Otherwise Below 
Range  

—  — — — 17.9%  

 
Guideline Application Trend: Fifth Circuit 
Position of Sentence 
Relative to 
Guideline Range  

FY2000 FY2001 FY2002 FY2003 FY 2005 
(Booker)  

Within Range  
72.3%  69.1% 71.0% 73.7% 71.0% 

Upward Departures  0.5% 0.5% 0.9% 0.9% 0.3%  

Otherwise Above 
Range  — — — — 1.5%  

Substantial 
Assistance 
Departures 

13.6% 12.3% 13.4% 12.5% 8.3% 

Other Gov’t 
Sponsored 

— — — 5.4% 8.9% 

Departures Other 
Downward 

13.6% 18.1% 14.7% 7.5% 2.7% 

Departures 
Otherwise Below 
Range  

—  — — — 7.2%  
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Guideline Application Trend: Ninth Circuit 
Position of Sentence 
Relative to 
Guideline Range  

FY2000 FY2001 FY2002 FY2003 FY 2005 
(Booker)  

Within Range  
49.9%  50.1% 48.8% 59.6% 49.1% 

Upward Departures  0.6% 0.4% 0.7% 1.1% 0.4%  

Otherwise Above 
Range  — — — — 0.7%  

Substantial 
Assistance 
Departures 

11.6% 10.7% 11.8% 10.2% 10.5% 

Other Gov’t 
Sponsored 

— — — 19.2% 27.4% 

Departures Other 
Downward 

37.9% 38.7% 38.7% 9.9% 3.7% 

Departures 
Otherwise Below 
Range  

—  — — — 8.2%  

 
 
Guideline Application Trend: Eleventh Circuit 
Position of Sentence 
Relative to 
Guideline Range  

FY2000 FY2001 FY2002 FY2003 FY 2005 
(Booker)  

Within Range  
71.0%  72.1% 70.2% 74.5% 66.5% 

Upward Departures  0.7% 0.6% 0.7% 0.8% 0.7%  

Otherwise Above 
Range  — — — — 1.5%  

Substantial 
Assistance 
Departures 

21.4% 19.9% 22.4% 19.9% 18.1% 

Other Gov’t 
Sponsored 

— — — 0.3% 1.1% 

Departures Other 
Downward 

6.9% 7.5% 6.7% 4.5% 3.0% 

Departures 
Otherwise Below 
Range  

—  — — — 9.1%  
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As a staff member at the Sentencing Commission, do you think the 
Booker remedy will impact these regional variations? For the better or 
for the worse?  
 

Problem 3-5.  Asymmetrical Guidelines 
 
 In the aftermath of the Blakely decision, staff working for the 
Sentencing Commission and for various members of Congress began 
exploring drafting options for a revised federal sentencing system that 
could survive any Sixth Amendment violations as described in Blakely. 
 One leading option, first conceived by Professor Frank Bowman (a 
former prosecutor, defense attorney, and staff attorney for the Sentencing 
Commission), called for asymmetrical guidelines. The proposal called 
for Congress to pass a statute redefining the “guideline maximum” to be 
the current statutory maximum for the crime of conviction. However, the 
existing sentencing guidelines would remain in place for the bottom of 
the range. Any guideline adjustments that raise the bottom of the 
guideline range would continue to bind the sentencing judge. Bowman 
describes the justification and likely effect of this proposal as follows:  
 

The practical effect of such an amendment would be to preserve current 
federal practice almost unchanged. Guidelines factors would not be 
elements. They could still constitutionally be determined by post-
conviction judicial findings of fact. No modifications of pleading or 
trial practice would be required. The only theoretical difference would 
be that judges could sentence defendants above the top of the current 
guideline ranges without the formality of an upward departure. 
However, given that the current rate of upward departures is 0.6%, and 
that judges sentence the majority of all offenders at or below the 
midpoint of existing sentencing ranges, the likelihood that judges 
would use their newly granted discretion to increase the sentences of 
very many defendants above now-prevailing levels seems, at best, 
remote. 

   This proposal could not be effected without an amendment of the 
SRA because it would fall afoul of the so-called "25% rule," 28 U.S.C. 
§994(b)(2), which mandates that the top of any guideline range be no 
more than six months or 25% greater than its bottom. The ranges 
produced by this proposal would ordinarily violate that provision…. 
     In addition, if such a statute were passed, the Commission might 
think it proper to enact a policy statement recommending that courts 
not impose sentences more than 25% higher than the guideline 
minimum in the absence of one or more of the factors now specified in 
the Guidelines as potential grounds for upward departure. Failure to 
adhere to this recommendation would not be appealable, and thus such 
a provision would not fall foul of Blakely. A few modifications to the 
Guidelines themselves would also be required to bring them into 
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conformity with Blakely and the new statute…. But otherwise, very 
little would have to change.…. 

 
 The Sentencing Commission is debating whether to endorse this 
proposal, and Congress is deliberating whether to enact such a statute. 
Some members of Congress suggested that the asymmetrical guidelines 
would operate as a temporary “fix,” allowing them to consider more 
carefully other more thoroughgoing changes to the federal system.  
 You serve on the staff of a member of Congress, and you specialize 
in criminal justice issues. Your boss wants to know how various groups 
are likely to respond to the “asymmetrical guidelines” proposal, both as a 
temporary response to Blakely and as a longer-term restructuring of the 
system. What is the likely reaction of the leadership of the Department of 
Justice? What about the National Association of Federal Defenders? The 
federal judges, as represented by the Judicial Conference of the United 
States?   
 What suggestions do you have for any longer-term solutions for the 
federal sentencing system? Here are several options:   
 
• Congress picks some high priority crimes and designates mandatory 

minimum sentences for those crimes.  
• Congress leaves judges discretion to impose a sentence anywhere between 

the statutory minimum and maximum, perhaps relying on guidelines 
for voluntary guidance (and eliminating any appellate review of 
sentences based on application of the guidelines).  

• Congress creates “inverted guidelines” that designate the presumptive 
sentence as the statutory maximum, and use guideline factors (and 
judicial factfinding) to justify any downward movement from that 
statutory maximum.  

• Congress designates a few critical “enhancement factors,” such as use of a 
weapon, and authorizes prosecutors to allege such factors in the 
indictment and prove them to a jury, either during the trial or in a 
bifurcated sentencing proceeding.  

 
 Professor Bowman was not alone in assessing Blakely and 
recommending congressional fixes. Indeed, Blakely spurred an unusually 
fast and unusually spirited scholarly response. For more details about 
these and other possible legislative responses, see Albert W. Alschuler, 
To Sever or Not To Sever? Why Blakely Requires Action By Congress, 
17 Fed. Sent. Rep. 11 (2004); Rachel E. Barkow, The Devil You Know: 
Federal Sentencing After Blakely, 17 Fed. Sent. Rep. 312 (2004); 
Stephanos Bibas, Blakely’s Federal Aftermath, 16 Fed. Sent. Rep. 333 
(2004); James Felman, How Should the Congress Respond if the 
Supreme Court Strikes Down the Federal Sentencing Guidelines? 17 
Fed. Sent. R. 97 (2004); Nancy J. King & Susan R. Klein, Beyond 



Page 168.  3. Regulating Discretion 

 

76 

Blakely, 16 Fed. Sent. Rep. 316 (2004); Mark Osler, The Blakely 
Problem and The 3x Solution, 16 Fed. Sent. Rep. 344 (2004); Ian 
Weinstein & Nathaniel Z. Marmur, Federal Sentencing During the 
Interregnum: Defense Practice as the Blakely Dust Settles, 17 Fed. Sent. 
Rep. 51 (2004).  
 

Notes 
 
 1.  Increased disparity?:  In his speech delivered in June 2005, 
Attorney General Alberto Gonzales asserted that “the evidence the 
Department has seen since the Booker decision suggests an increasing 
disparity in sentences.”  The Sentencing Commission’s latest numbers 
perhaps provide support for this contention based on the circuit-by-
circuit data.  The rates of judicial variation from the guidelines are 
distinctly different in different circuits (e.g., in the Second Circuit, judges 
are initiating departures or Booker variances in roughly 1 of every 4 
cases, while in the Fifth Circuit, judges are doing so in roughly 1 of 
every 10 cases).  But, of course, the rates of prosecutorial variation from 
the guidelines are also distinctly different in different circuits (e.g., in the 
Ninth Circuit, prosecutors initiate departures in roughly 1 of every 3 
cases, while in the First Circuit prosecutors do so in roughly 1 of every 8 
cases).  And, as pre-Booker data on departures from 2002 and from 2003 
spotlight, significant circuit-by-circuit variations were common in the 
pre-Booker era. 
 
 2.  Fundamental questions about assessing a new sentencing system.  
Should the distribution of sentences that are reflected in these data be a 
central concern when assessing the changes Booker made to the federal 
sentencing system? More generally, can data patterns ever reveal the 
justice of any individual sentence? Of any sentencing system? 
 
B.  Capital Punishment 
 
2.  Constitutional Regulation of Capital Sentencing Systems 
 
Page 191. Add this material before the last paragraph of note 3. 
 
 In March 2005, in a  5-4 decision authored by Justice Kennedy, the 
Supreme Court overruled Stanford and held in Roper v. Simmons, 125 S. 
Ct. 1183 (2005), that the death penalty “is a disproportionate punishment 
for juveniles,” and thus held that the Eighth Amendment prohibits the 
execution of a murderer who committed his crime before age 18. The 
first part of Justice Kennedy’s opinion for the Court in Roper closely 
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tracks the Court's 2002 decision in Atkins prohibiting the execution of 
persons with mental retardation:  
 

As in Atkins, the objective indicia of consensus in this case — the 
rejection of the juvenile death penalty in the majority of States; the 
infrequency of its use even where it remains on the books; and the 
consistency in the trend toward abolition of the practice — provide 
sufficient evidence that today our society views juveniles, in the words 
Atkins used respecting the mentally retarded, as “categorically less 
culpable than the average criminal.”  

 
Roper is discussed more fully in Chapter 5. 
 
Page 204.  Add this material at the end of note 1. 
 
To prevent the execution of an innocent person, some have proposed that 
the jury be required at the sentencing stage to find “no doubt” about the 
defendant’s guilt. Massachusetts Governor’s Council on Capital 
Punishment, at www.mass.gov/Agov2/docs/5-3-04%20MassDPReport 
Final.pdf. Do you find this helpful? See Erik Lillquist, Absolute 
Certainty and the Death Penalty, 42 Am. Crim. L. Rev. 45 (2005).  
 
3.  Capital Discretion in Operation 
 
Page 210. Add this material after note 3. 
 

4.  Miller-El redux.  On remand from the Supreme Court after its 
initial ruling in Miller-El, the Fifth Circuit held that defendant Miller-El 
failed to show by clear and convincing evidence that the state court’s 
finding of no discrimination was wrong. In June 2005, through a 6-3 
decision, the Supreme Court once again reversed the Fifth Circuit and 
ruled that Miller-El was entitled to a new trial in light of strong evidence 
of racial bias during jury selection at his original trial. The Supreme 
Court said the prosecutors’ supposedly race-neutral reasons for the 
strikes were so far at odds with the evidence that pretext is the fair 
conclusion. In a detailed opinion, Justice Souter, writing for the majority, 
set out the evidence that race governed who was allowed on the jury.  
The Court stated that the Texas court’s finding of no discrimination 
“blinks reality,” and was both unreasonable and erroneous. 
 
Page 213. Add this material after note 1. 
 
Justice John Paul Stevens, in an August 2005 speech to the American 
Bar Association, made some pointedly critical remarks about the abilities 
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of jurors to make appropriate decisions in capital cases: “In many of 
these cases the outrageously brutal facts cry out for retribution…. 
Gruesome facts pose a danger that emotion will play a larger role in the  
decisional process than dispassionate analysis.” For the full text of 
Justice Stevens’ address, see http://www.supremecourtus.gov/publicinfo/ 
speeches/sp_08-06-05.html.  
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Chapter 4  
Sentencing Inputs:      
The Crime and Its Effects  

A.  Which Crime? 
 
1.   Real Offense Versus Conviction Offense  
 
Page 233. Add this material at the end of note 3.  
 
 Note that the continued validity of United States v. Watts, 519 U.S. 
148 (1997) is now in question. As you may recall from Chapter 2, under 
Blakely v. Washington, the jury must find any facts necessary to justify 
an increase in the maximum authorized sentence. Judge Nancy Gertner 
summarizes the tension between Blakely and Watts like this: “It makes 
absolutely no sense to conclude that the Sixth Amendment is violated 
whenever facts essential to sentencing have been determined by a judge 
rather than a jury, and also conclude that the fruits of the jury’s efforts 
can be ignored with impunity by the judge in sentencing.” United States 
v. Pimental, 367 F. Supp. 2d 143 (D. Mass. 2005). Can you craft an 
argument that would allow the holding in Watts to remain undisturbed 
even after the arrival of Blakely?  
 
2.   Multiple Convictions  
 
Page 240. Add this material at the end of note 2.  
 
 In systems that require the finding of some predicate fact before a 
consecutive sentence can replace the presumptive concurrent sentence, it 
is possible that Blakely v. Washington, 124 S. Ct. 2531 (2004), requires 
a jury to find the relevant fact. Most courts addressing this question, 
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however, have found otherwise, deciding that Blakely applies to the 
selection of the proper sentence for each crime of conviction, but not to 
the interaction among those sentences. See, e.g., Smylie v. State, 823 
N.E.2d 679 (Ind. 2005);  State v. Wallace, 2004 WL 2671619 (Tenn. 
Crim. App. Nov. 23, 2004).  
 
B.  Assessing Offense Seriousness 
 
2.   Quantitative Assessments of Harm 
 
Page 264. Add this material at the end of note 1.  
 
 In December 2004, the New York legislature made some modest 
amendments to the Rockefeller drug laws. Some first-time drug 
offenders who were eligible for sentences ranging from 15 years to life 
under the prior law now face reduced terms of 8 to 20 years in prison. 
Although the governor and legislative leaders in both parties agreed on 
the need for changes to the law, it took many years to find a specific 
package that could attract enough votes.  
 
Page 264. Add this material at the end of note 2.  
 
Some federal judges are using their expanded discretion under the regime 
created by United States v. Booker, 125 S. Ct. 738 (2005), to address the 
disparity between crack and powder cocaine. These judges conclude that 
adherence to the guidelines for crack cocaine defendants would result in 
a sentence “greater than necessary” and would also create unwarranted 
disparity between crack and powder cocaine defendants. See United 
States v. Smith, 359 F. Supp. 2d 771 (E.D. Wis. 2005) (Adelman, J.); 
United States v. Simon, 361 F. Supp. 2d 35 (E.D.N.Y. 2005) (Sifton, J.).  
 
C.  The Role of Victims and the Community 
 
Page 279. Add this material at the end of note 1.  
 
In October 2004, Congress enacted a comprehensive Crime Victims 
Rights Act, codified at 18 U.S.C. § 3771. Among its comprehensive list 
of rights, the Crime Victims’ Rights Act gives victims “the right to be 
reasonably heard at any public proceeding in the district court involving 
… sentencing.”  This Act thus seems to codify in federal law the right of 
crime victims to provide what is known as a “victim impact statement” to 
the court. This new Act does not, however, narrowly circumscribed the 
right of victims to provide just impact information. The victim rights 
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conferred by the Act are designed to be broad and to allow victims to be 
“reasonably heard” at all sentencing proceedings. 
 The particulars of working victims into the sentencing process 
presents various challenges, and first requires resolution of who exactly 
qualifies as a victim under applicable laws. In the context of some 
offenses, the victims as so defined will be obvious; but are there any 
"victims" in drug and firearm possession offenses and are there hundreds 
of thousands of victims in large corporate frauds that impact financial 
markets?  Though many policymakers embrace the basic idea of granting 
victims rights in the criminal justice system, in practice victim can 
sometimes disrupt the traditional operation of the system. Notably, the 
new federal Crime Victims Act gives the Attorney General a year to 
promulgate regulations to enforce the rights defined by the Act. 
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Chapter 5  
Sentencing Inputs: The 
Offender’s Record and 
Background 

A.  Prior Criminal Record 
 
1.  “Strikes” Laws and Other Mandatory Rules 
 
Page 293.  Add this material at the end of note 2. 
 
 In 2004, a voter initiative appeared on the November ballot in 
California to amend the state’s Three Strikes Law. Known as Proposition 
66, this ballot initiative would have limited the reach of the Three Strikes 
Law by preventing nonviolent felonies from triggering the law’s tough 
sentences. Though early polls registered broad support for Proposition 
66, a last-minute advertising campaign against the law featuring 
Governor Arnold Schwarzenegger shifted debate on the proposition from 
images of drug addicts and petty thieves serving unfairly harsh prison 
sentences to hardened criminals receiving leniency and becoming 
suddenly eligible for release. In a close vote, Proposition 66 was 
ultimately defeated with 53 percent of voters opposed.  
 
2.   Long Records  
 
Page 299. Add this material after note 6.  
 
 7.  Prior criminal record exception. As a result of the decision in 
Almendarez-Torres v. United States, 523 U.S. 224 (1998), a “prior 
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conviction” exception has been built into the Sixth Amendment’s 
application of jury trial to sentence enhancements in Apprendi and 
Blakely. Both Apprendi and Blakely state that its rule requiring sentence-
enhancing facts to be proven to a jury beyond a reasonable doubt or 
admitted by the defendant only applies to facts “other than the fact of a 
prior conviction.”  
 The theoretical soundness of this exception has been widely 
questioned.  See Kyron Huigens & Danielle Chinea, “Three Strikes” 
Laws and Apprendi’s Irrational, Inequitable Exception for Recidivism, 
37 Crim. L. Bull. 575 (2001). And Justice Thomas’ own comments about 
Almendarez-Torres in his Apprendi concurrence suggest that there are no 
longer five votes on the High Court in support of this exception.  Justice 
Scalia’s opinion for the Blakely Court did not even deign to mention 
Almendarez-Torres. Justice O’Connor, now retired from the Court, was 
also one of the supporters for the prior record exception. Nevertheless, 
the exception persists for the moment.  
 In the wake of Blakely, lower state and federal courts have split over 
the scope and application of the prior conviction exception, debating 
whether only the fact of a prior conviction or other related facts (such as 
a defendant’s status on probation) fall within the exception.  
 The Supreme Court’s decision in Shepard v. United States, 125 S. 
Ct. 1254 (2005) in March 2005 has added further intrigue and 
uncertainty to this area of the law. Shepard technically concerned a small 
issue of federal law: which offenses qualify as “crimes of violence” for a 
particular statutory sentence enhancement. The Court ruled that judges 
must confine their review of evidence regarding prior convictions to the 
charging document, the plea agreements’ terms, or admissions by the 
defendant in an exchange with the trial judge. In dicta in the majority 
opinion, however, Justice Souter hinted that the Court may eventually 
eliminate the prior conviction exception established by Almendarez-
Torres, and Justice Thomas, in a separate opinion, expressly called for 
the Court to overrule Almendarez-Torres as soon as possible.  
 These issues are covered in greater detail in Chapter 6 of the main 
text and this supplement.  
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C.  The Offender’s Character and Circumstances 
 
1.   Immutable Characteristics  
 
Page 334. Add this material before the notes.  
 
Donald Roper v. Christopher Simmons 
125 S. Ct. 1183 (2005) 

 
 KENNEDY, J.  
 This case requires us to address, for the second time in a decade and 
a half, whether it is permissible under the Eighth and Fourteenth 
Amendments to the Constitution of the United States to execute a 
juvenile offender who was older than 15 but younger than 18 when he 
committed a capital crime. In Stanford v. Kentucky, 492 U.S. 361 
(1989), a divided Court rejected the proposition that the Constitution bars 
capital punishment for juvenile offenders in this age group. We 
reconsider the question.  
 

I 
 At the age of 17, when he was still a junior in high school, 
Christopher Simmons, the respondent here, committed murder. About 
nine months later, after he had turned 18, he was tried and sentenced to 
death. There is little doubt that Simmons was the instigator of the crime. 
Before its commission Simmons said he wanted to murder someone. In 
chilling, callous terms he talked about his plan, discussing it for the most 
part with two friends, Charles Benjamin and John Tessmer, then aged 15 
and 16 respectively. Simmons proposed to commit burglary and murder 
by breaking and entering, tying up a victim, and throwing the victim off 
a bridge. Simmons assured his friends they could “get away with it” 
because they were minors. 
 The three met at about 2 A.M. on the night of the murder, but 
Tessmer left before the other two set out…. Simmons and Benjamin 
entered the home of the victim, Shirley Crook, after reaching through an 
open window and unlocking the back door. Simmons turned on a 
hallway light. Awakened, Mrs. Crook called out, “Who’s there?” In 
response Simmons entered Mrs. Crook’s bedroom, where he recognized 
her from a previous car accident involving them both. Simmons later 
admitted this confirmed his resolve to murder her. 
 Using duct tape to cover her eyes and mouth and bind her hands, the 
two perpetrators put Mrs. Crook in her minivan and drove to a state park. 
They reinforced the bindings, covered her head with a towel, and walked 
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her to a railroad trestle spanning the Meramec River. There they tied her 
hands and feet together with electrical wire, wrapped her whole face in 
duct tape and threw her from the bridge, drowning her in the waters 
below. 
 By the afternoon of September 9, Steven Crook had returned home 
from an overnight trip, found his bedroom in disarray, and reported his 
wife missing. On the same afternoon fishermen recovered the victim’s 
body from the river. Simmons, meanwhile, was bragging about the 
killing, telling friends he had killed a woman “because the bitch seen my 
face.” 
 The next day, after receiving information of Simmons’ involvement, 
police arrested him at his high school and took him to the police station 
in Fenton, Missouri…. The State charged Simmons with burglary, 
kidnaping, stealing, and murder in the first degree. As Simmons was 17 
at the time of the crime, he was outside the criminal jurisdiction of 
Missouri’s juvenile court system. He was tried as an adult…. The jury 
having returned a verdict of murder, the trial proceeded to the penalty 
phase. The State sought the death penalty….  
 During closing arguments, both the prosecutor and defense counsel 
addressed Simmons’ age, which the trial judge had instructed the jurors 
they could consider as a mitigating factor. Defense counsel reminded the 
jurors that juveniles of Simmons’ age cannot drink, serve on juries, or 
even see certain movies, because “the legislatures have wisely decided 
that individuals of a certain age aren’t responsible enough.” Defense 
counsel argued that Simmons’ age should make “a huge difference to 
[the jurors] in deciding just exactly what sort of punishment to make.” In 
rebuttal, the prosecutor gave the following response: “Age, he says. 
Think about age. Seventeen years old. Isn’t that scary? Doesn’t that scare 
you? Mitigating? Quite the contrary I submit. Quite the contrary.” 
 The jury recommended the death penalty after finding the State had 
proved each of the three aggravating factors submitted to it. Accepting 
the jury’s recommendation, the trial judge imposed the death penalty.  
 [In a hearing on his post-conviction motion to set aside the 
conviction and sentence, Simmons called several clinical psychologists 
as witnesses, who testified] that Simmons was “very immature,” “very 
impulsive,” and “very susceptible to being manipulated or influenced.” 
The experts testified about Simmons’ background including a difficult 
home environment and dramatic changes in behavior, accompanied by 
poor school performance in adolescence. Simmons was absent from 
home for long periods, spending time using alcohol and drugs with other 
teenagers or young adults. The contention by Simmons’ postconviction 
counsel was that these matters should have been established in the 
sentencing proceeding. The trial court found no constitutional violation 
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by reason of ineffective assistance of counsel and denied the motion for 
postconviction relief….  
 After these proceedings in Simmons’ case had run their course, this 
Court held that the Eighth and Fourteenth Amendments prohibit the 
execution of a mentally retarded person. Atkins v. Virginia, 536 U.S. 304 
(2002). Simmons filed a new petition for state postconviction relief, 
arguing that the reasoning of Atkins established that the Constitution 
prohibits the execution of a juvenile who was under 18 when the crime 
was committed. The Missouri Supreme Court agreed…. We granted 
certiorari and now affirm.  
 

II 
 The Eighth Amendment provides: “Excessive bail shall not be 
required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted.” [Our cases] have established the propriety and 
affirmed the necessity of referring to “the evolving standards of decency 
that mark the progress of a maturing society” to determine which 
punishments are so disproportionate as to be cruel and unusual. Trop v. 
Dulles, 356 U.S. 86, 100-101 (1958) (plurality opinion).  
 In Thompson v. Oklahoma, 487 U.S. 815 (1988), a plurality of the 
Court determined that our standards of decency do not permit the 
execution of any offender under the age of 16 at the time of the crime. 
The plurality opinion explained that no death penalty State that had given 
express consideration to a minimum age for the death penalty had set the 
age lower than 16. The plurality also observed that “[t]he conclusion that 
it would offend civilized standards of decency to execute a person who 
was less than 16 years old at the time of his or her offense is consistent 
with the views that have been expressed by respected professional 
organizations, by other nations that share our Anglo-American heritage, 
and by the leading members of the Western European community.” The 
opinion further noted that juries imposed the death penalty on offenders 
under 16 with exceeding rarity; the last execution of an offender for a 
crime committed under the age of 16 had been carried out in 1948, 40 
years prior.  
 Bringing its independent judgment to bear on the permissibility of 
the death penalty for a 15-year-old offender, the Thompson plurality 
stressed that “[t]he reasons why juveniles are not trusted with the 
privileges and responsibilities of an adult also explain why their 
irresponsible conduct is not as morally reprehensible as that of an adult.” 
According to the plurality, the lesser culpability of offenders under 16 
made the death penalty inappropriate as a form of retribution, while the 
low likelihood that offenders under 16 engaged in “the kind of cost-
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benefit analysis that attaches any weight to the possibility of execution” 
made the death penalty ineffective as a means of deterrence….  
 The next year, in Stanford v. Kentucky, 492 U.S. 361 (1989), the 
Court, over a dissenting opinion joined by four Justices, referred to 
contemporary standards of decency in this country and concluded the 
Eighth and Fourteenth Amendments did not proscribe the execution of 
juvenile offenders over 15 but under 18. The Court noted that 22 of the 
37 death penalty States permitted the death penalty for 16-year-old 
offenders, and, among these 37 States, 25 permitted it for 17-year-old 
offenders. These numbers, in the Court’s view, indicated there was no 
national consensus “sufficient to label a particular punishment cruel and 
unusual.”…  
 The same day the Court decided Stanford, it held that the Eighth 
Amendment did not mandate a categorical exemption from the death 
penalty for the mentally retarded. Penry v. Lynaugh, 492 U.S. 302 
(1989). In reaching this conclusion it stressed that only two States had 
enacted laws banning the imposition of the death penalty on a mentally 
retarded person convicted of a capital offense. According to the Court, 
“the two state statutes prohibiting execution of the mentally retarded, 
even when added to the 14 States that have rejected capital punishment 
completely, [did] not provide sufficient evidence at present of a national 
consensus.”  
 Three Terms ago the subject was reconsidered in Atkins. We held 
that standards of decency have evolved since Penry and now demonstrate 
that the execution of the mentally retarded is cruel and unusual 
punishment. The Court noted objective indicia of society’s standards, as 
expressed in legislative enactments and state practice with respect to 
executions of the mentally retarded. When Atkins was decided only a 
minority of States permitted the practice, and even in those States it was 
rare. On the basis of these indicia the Court determined that executing 
mentally retarded offenders “has become truly unusual, and it is fair to 
say that a national consensus has developed against it.”  
 The inquiry into our society’s evolving standards of decency did not 
end there. [The] Constitution contemplates that in the end our own 
judgment will be brought to bear on the question of the acceptability of 
the death penalty under the Eighth Amendment. Mental retardation, the 
Court said, diminishes personal culpability even if the offender can 
distinguish right from wrong. The impairments of mentally retarded 
offenders make it less defensible to impose the death penalty as 
retribution for past crimes and less likely that the death penalty will have 
a real deterrent effect. Based on these considerations and on the finding 
of national consensus against executing the mentally retarded, the Court 
ruled that the death penalty constitutes an excessive sanction for the 
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entire category of mentally retarded offenders, and that the Eighth 
Amendment places a substantive restriction on the State’s power to take 
the life’ of a mentally retarded offender.  
 Just as the Atkins Court reconsidered the issue decided in Penry, we 
now reconsider the issue decided in Stanford. The beginning point is a 
review of objective indicia of consensus, as expressed in particular by the 
enactments of legislatures that have addressed the question. This data 
gives us essential instruction. We then must determine, in the exercise of 
our own independent judgment, whether the death penalty is a 
disproportionate punishment for juveniles. 
 

III 
A 

 The evidence of national consensus against the death penalty for 
juveniles is similar, and in some respects parallel, to the evidence Atkins 
held sufficient to demonstrate a national consensus against the death 
penalty for the mentally retarded. When Atkins was decided, 30 States 
prohibited the death penalty for the mentally retarded. This number 
comprised 12 that had abandoned the death penalty altogether, and 18 
that maintained it but excluded the mentally retarded from its reach. By a 
similar calculation in this case, 30 States prohibit the juvenile death 
penalty, comprising 12 that have rejected the death penalty altogether 
and 18 that maintain it but, by express provision or judicial 
interpretation, exclude juveniles from its reach. Atkins emphasized that 
even in the 20 States without formal prohibition, the practice of 
executing the mentally retarded was infrequent. Since Penry, only five 
States had executed offenders known to have an IQ under 70. In the 
present case, too, even in the 20 States without a formal prohibition on 
executing juveniles, the practice is infrequent. Since Stanford, six States 
have executed prisoners for crimes committed as juveniles. In the past 10 
years, only three have done so: Oklahoma, Texas, and Virginia….  
 There is, to be sure, at least one difference between the evidence of 
consensus in Atkins and in this case. Impressive in Atkins was the rate of 
abolition of the death penalty for the mentally retarded. Sixteen States 
that permitted the execution of the mentally retarded at the time of Penry 
had prohibited the practice by the time we heard Atkins. By contrast, the 
rate of change in reducing the incidence of the juvenile death penalty, or 
in taking specific steps to abolish it, has been slower. Five States that 
allowed the juvenile death penalty at the time of Stanford have 
abandoned it in the intervening 15 years-four through legislative 
enactments and one through judicial decision.  
 Though less dramatic than the change from Penry to Atkins … we 
still consider the change from Stanford to this case to be significant. As 
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noted in Atkins, with respect to the States that had abandoned the death 
penalty for the mentally retarded since Penry, “it is not so much the 
number of these States that is significant, but the consistency of the 
direction of change.” In particular we found it significant that, in the 
wake of Penry, no State that had already prohibited the execution of the 
mentally retarded had passed legislation to reinstate the penalty. The 
number of States that have abandoned capital punishment for juvenile 
offenders since Stanford is smaller than the number of States that 
abandoned capital punishment for the mentally retarded after Penry; yet 
we think the same consistency of direction of change has been 
demonstrated. Since Stanford, no State that previously prohibited capital 
punishment for juveniles has reinstated it. This fact, coupled with the 
trend toward abolition of the juvenile death penalty, carries special force 
in light of the general popularity of anticrime legislation, and in light of 
the particular trend in recent years toward cracking down on juvenile 
crime in other respects. Any difference between this case and Atkins with 
respect to the pace of abolition is thus counterbalanced by the consistent 
direction of the change.  
 The slower pace of abolition of the juvenile death penalty over the 
past 15 years, moreover, may have a simple explanation. When we heard 
Penry, only two death penalty States had already prohibited the 
execution of the mentally retarded. When we heard Stanford, by contrast, 
12 death penalty States had already prohibited the execution of any 
juvenile under 18, and 15 had prohibited the execution of any juvenile 
under 17. If anything, this shows that the impropriety of executing 
juveniles between 16 and 18 years of age gained wide recognition earlier 
than the impropriety of executing the mentally retarded….  
 Petitioner cannot show national consensus in favor of capital 
punishment for juveniles but still resists the conclusion that any 
consensus exists against it. Petitioner supports this position with, in 
particular, the observation that when the Senate ratified the International 
Covenant on Civil and Political Rights (ICCPR), Dec. 19, 1966, 999 
U.N.T.S. 171 (entered into force Mar. 23, 1976), it did so subject to the 
President’s proposed reservation regarding Article 6(5) of that treaty, 
which prohibits capital punishment for juveniles. This reservation at best 
provides only faint support for petitioner’s argument. First, the 
reservation was passed in 1992; since then, five States have abandoned 
capital punishment for juveniles. Second, Congress considered the issue 
when enacting the Federal Death Penalty Act in 1994, and determined 
that the death penalty should not extend to juveniles. The reservation to 
Article 6(5) of the ICCPR provides minimal evidence that there is not 
now a national consensus against juvenile executions….  
 



5. Sentencing Inputs: Offender’s Record and Background  Page 334. 

 

91 

B 
 … There are a number of crimes that beyond question are severe in 
absolute terms, yet the death penalty may not be imposed for their 
commission. Coker v. Georgia, 433 U.S. 584 (1977) (rape of an adult 
woman); Enmund v. Florida, 458 U.S. 782 (1982) (felony murder where 
defendant did not kill, attempt to kill, or intend to kill). The death penalty 
may not be imposed on certain classes of offenders, such as juveniles 
under 16, the insane, and the mentally retarded, no matter how heinous 
the crime. These rules vindicate the underlying principle that the death 
penalty is reserved for a narrow category of crimes and offenders. 
 Three general differences between juveniles under 18 and adults 
demonstrate that juvenile offenders cannot with reliability be classified 
among the worst offenders. First, as any parent knows and as the 
scientific and sociological studies respondent and his amici cite tend to 
confirm, a lack of maturity and an underdeveloped sense of 
responsibility are found in youth more often than in adults and are more 
understandable among the young. These qualities often result in 
impetuous and ill-considered actions and decisions…. In recognition of 
the comparative immaturity and irresponsibility of juveniles, almost 
every State prohibits those under 18 years of age from voting, serving on 
juries, or marrying without parental consent.  
 The second area of difference is that juveniles are more vulnerable 
or susceptible to negative influences and outside pressures, including 
peer pressure. This is explained in part by the prevailing circumstance 
that juveniles have less control, or less experience with control, over 
their own environment. The third broad difference is that the character of 
a juvenile is not as well formed as that of an adult. The personality traits 
of juveniles are more transitory, less fixed….  
 From a moral standpoint it would be misguided to equate the 
failings of a minor with those of an adult, for a greater possibility exists 
that a minor’s character deficiencies will be reformed. Indeed, the 
relevance of youth as a mitigating factor derives from the fact that the 
signature qualities of youth are transient; as individuals mature, the 
impetuousness and recklessness that may dominate in younger years can 
subside….  
 Once the diminished culpability of juveniles is recognized, it is 
evident that the penological justifications for the death penalty apply to 
them with lesser force than to adults. We have held there are two distinct 
social purposes served by the death penalty: retribution and deterrence of 
capital crimes by prospective offenders…. Whether viewed as an attempt 
to express the community’s moral outrage or as an attempt to right the 
balance for the wrong to the victim, the case for retribution is not as 
strong with a minor as with an adult. Retribution is not proportional if the 
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law’s most severe penalty is imposed on one whose culpability or 
blameworthiness is diminished, to a substantial degree, by reason of 
youth and immaturity.  
 As for deterrence, it is unclear whether the death penalty has a 
significant or even measurable deterrent effect on juveniles, as counsel 
for the petitioner acknowledged at oral argument. In general we leave to 
legislatures the assessment of the efficacy of various criminal penalty 
schemes. Here, however, the absence of evidence of deterrent effect is of 
special concern because the same characteristics that render juveniles 
less culpable than adults suggest as well that juveniles will be less 
susceptible to deterrence. In particular, as the plurality observed in 
Thompson, the likelihood that the teenage offender “has made the kind of 
cost-benefit analysis that attaches any weight to the possibility of 
execution is so remote as to be virtually nonexistent.”  
 [Petitioner and his amici] assert that even assuming the truth of the 
observations we have made about juveniles’ diminished culpability in 
general, jurors nonetheless should be allowed to consider mitigating 
arguments related to youth on a case-by-case basis, and in some cases to 
impose the death penalty if justified. A central feature of death penalty 
sentencing is a particular assessment of the circumstances of the crime 
and the characteristics of the offender. The system is designed to 
consider both aggravating and mitigating circumstances, including youth, 
in every case. Given this Court’s own insistence on individualized 
consideration, petitioner maintains that it is both arbitrary and 
unnecessary to adopt a categorical rule barring imposition of the death 
penalty on any offender under 18 years of age. 
 We disagree. The differences between juvenile and adult offenders 
are too marked and well understood to risk allowing a youthful person to 
receive the death penalty despite insufficient culpability. An 
unacceptable likelihood exists that the brutality or cold-blooded nature of 
any particular crime would overpower mitigating arguments based on 
youth as a matter of course, even where the juvenile offender’s objective 
immaturity, vulnerability, and lack of true depravity should require a 
sentence less severe than death. In some cases a defendant’s youth may 
even be counted against him. In this very case, as we noted above, the 
prosecutor argued Simmons’ youth was aggravating rather than 
mitigating….  
 It is difficult even for expert psychologists to differentiate between 
the juvenile offender whose crime reflects unfortunate yet transient 
immaturity, and the rare juvenile offender whose crime reflects 
irreparable corruption. As we understand it, this difficulty underlies the 
rule forbidding psychiatrists from diagnosing any patient under 18 as 
having antisocial personality disorder, a disorder also referred to as 
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psychopathy or sociopathy, and which is characterized by callousness, 
cynicism, and contempt for the feelings, rights, and suffering of others. If 
trained psychiatrists with the advantage of clinical testing and 
observation refrain, despite diagnostic expertise, from assessing any 
juvenile under 18 as having antisocial personality disorder, we conclude 
that States should refrain from asking jurors to issue a far graver 
condemnation-that a juvenile offender merits the death penalty….  
 Drawing the line at 18 years of age is subject, of course, to the 
objections always raised against categorical rules. The qualities that 
distinguish juveniles from adults do not disappear when an individual 
turns 18. By the same token, some under 18 have already attained a level 
of maturity some adults will never reach. For the reasons we have 
discussed, however, a line must be drawn…. The age of 18 is the point 
where society draws the line for many purposes between childhood and 
adulthood. It is, we conclude, the age at which the line for death 
eligibility ought to rest….  
 

IV 
 Our determination that the death penalty is disproportionate 
punishment for offenders under 18 finds confirmation in the stark reality 
that the United States is the only country in the world that continues to 
give official sanction to the juvenile death penalty. This reality does not 
become controlling, for the task of interpreting the Eighth Amendment 
remains our responsibility. Yet at least from the time of the Court’s 
decision in Trop v. Dulles, the Court has referred to the laws of other 
countries and to international authorities as instructive for its 
interpretation of the Eighth Amendment’s prohibition of “cruel and 
unusual punishments.” 356 U.S., at 102-103 (plurality opinion) (“The 
civilized nations of the world are in virtual unanimity that statelessness is 
not to be imposed as punishment for crime”).  
 As respondent and a number of amici emphasize, Article 37 of the 
United Nations Convention on the Rights of the Child, which every 
country in the world has ratified save for the United States and Somalia, 
contains an express prohibition on capital punishment for crimes 
committed by juveniles under 18. No ratifying country has entered a 
reservation to the provision prohibiting the execution of juvenile 
offenders. Parallel prohibitions are contained in other significant 
international covenants. See ICCPR, Art. 6(5), 999 U.N.T.S., at 175 
(prohibiting capital punishment for anyone under 18 at the time of 
offense) (signed and ratified by the United States subject to a reservation 
regarding Article 6(5)); American Convention on Human Rights: Pact of 
San Jose, Costa Rica, Art. 4(5), Nov. 22, 1969, 1144 U.N.T.S. 146 
(entered into force July 19, 1978); African Charter on the Rights and 
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Welfare of the Child, Art. 5(3), OAU Doc. CAB/LEG/ 24.9/49 (1990) 
(entered into force Nov. 29, 1999).  
 Respondent and his amici have submitted, and petitioner does not 
contest, that only seven countries other than the United States have 
executed juvenile offenders since 1990: Iran, Pakistan, Saudi Arabia, 
Yemen, Nigeria, the Democratic Republic of Congo, and China. Since 
then each of these countries has either abolished capital punishment for 
juveniles or made public disavowal of the practice. In sum, it is fair to 
say that the United States now stands alone in a world that has turned its 
face against the juvenile death penalty…. The opinion of the world 
community, while not controlling our outcome, does provide respected 
and significant confirmation for our own conclusions….  
 It does not lessen our fidelity to the Constitution or our pride in its 
origins to acknowledge that the express affirmation of certain 
fundamental rights by other nations and peoples simply underscores the 
centrality of those same rights within our own heritage of freedom….  
 
 O’CONNOR, J., dissenting. 
 [The] rule decreed by the Court rests, ultimately, on its independent 
moral judgment that death is a disproportionately severe punishment for 
any 17-year-old offender. I do not subscribe to this judgment. 
Adolescents as a class are undoubtedly less mature, and therefore less 
culpable for their misconduct, than adults. But the Court has adduced no 
evidence impeaching the seemingly reasonable conclusion reached by 
many state legislatures: that at least some 17-year-old murderers are 
sufficiently mature to deserve the death penalty in an appropriate case. 
Nor has it been shown that capital sentencing juries are incapable of 
accurately assessing a youthful defendant’s maturity or of giving due 
weight to the mitigating characteristics associated with youth. 
 On this record-and especially in light of the fact that so little has 
changed since our recent decision in Stanford—I would not substitute 
our judgment about the moral propriety of capital punishment for 17-
year-old murderers for the judgments of the Nation’s legislatures….  
 

II 
 … Although the general principles that guide our Eighth 
Amendment jurisprudence afford some common ground, I part ways 
with the Court in applying them to the case before us….  
 In determining whether the juvenile death penalty comports with 
contemporary standards of decency, our inquiry begins with the clearest 
and most reliable objective evidence of contemporary values—the 
actions of the Nation’s legislatures. As the Court emphasizes, the overall 
number of jurisdictions that currently disallow the execution of under-18 
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offenders is the same as the number that forbade the execution of 
mentally retarded offenders when Atkins was decided. At present, 12 
States and the District of Columbia do not have the death penalty, while 
an additional 18 States and the Federal Government authorize capital 
punishment but prohibit the execution of under-18 offenders. And here, 
as in Atkins, only a very small fraction of the States that permit capital 
punishment of offenders within the relevant class has actually carried out 
such an execution in recent history: Six States have executed under-18 
offenders in the 16 years since Stanford, while five States had executed 
mentally retarded offenders in the 13 years prior to Atkins.  
 While the similarities between the two cases are undeniable, the 
objective evidence of national consensus is marginally weaker here. 
Most importantly, in Atkins there was significant evidence of opposition 
to the execution of the mentally retarded, but there was virtually no 
countervailing evidence of affirmative legislative support for this 
practice. The States that permitted such executions did so only because 
they had not enacted any prohibitory legislation. Here, by contrast, at 
least eight States have current statutes that specifically set 16 or 17 as the 
minimum age at which commission of a capital crime can expose the 
offender to the death penalty. Five of these eight States presently have 
one or more juvenile offenders on death row (six if respondent is 
included in the count), and four of them have executed at least one 
under-18 offender in the past 15 years. In all, there are currently over 70 
juvenile offenders on death row in 12 different States (13 including 
respondent). This evidence suggests some measure of continuing public 
support for the availability of the death penalty for 17-year-old capital 
murderers.  
 Moreover, the Court in Atkins made clear that it was not so much 
the number of States forbidding execution of the mentally retarded that 
was significant, but the consistency of the direction of change. In 
contrast to the trend in Atkins, the States have not moved uniformly 
towards abolishing the juvenile death penalty. Instead, since our decision 
in Stanford, two States have expressly reaffirmed their support for this 
practice by enacting statutes setting 16 as the minimum age for capital 
punishment. See Mo. Rev. Stat. § 565.020.2 (2000); Va. Code Ann. § 
18.2-10(a) (Lexis 2004). Furthermore, … the pace of legislative action in 
this context has been considerably slower than it was with regard to 
capital punishment of the mentally retarded. In the 13 years between our 
decisions in Penry and Atkins, no fewer than 16 States banned the 
execution of mentally retarded offenders. By comparison, since our 
decision 16 years ago in Stanford, only four States that previously 
permitted the execution of under-18 offenders, plus the Federal 
Government, have legislatively reversed course. [The] extraordinary 
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wave of legislative action leading up to our decision in Atkins provided 
strong evidence that the country truly had set itself against capital 
punishment of the mentally retarded. Here, by contrast, the halting pace 
of change gives reason for pause.  
 [The] compelling moral proportionality argument against capital 
punishment of mentally retarded offenders played a decisive role in 
persuading the Court that the practice was inconsistent with the Eighth 
Amendment. Indeed, the force of the proportionality argument in Atkins 
significantly bolstered the Court’s confidence that the objective evidence 
in that case did, in fact, herald the emergence of a genuine national 
consensus. Here, by contrast, the proportionality argument against the 
juvenile death penalty is so flawed that it can be given little, if any, 
analytical weight—it proves too weak to resolve the lingering 
ambiguities in the objective evidence of legislative consensus or to 
justify the Court’s categorical rule….  
 It is beyond cavil that juveniles as a class are generally less mature, 
less responsible, and less fully formed than adults, and that these 
differences bear on juveniles’ comparative moral culpability. But even 
accepting this premise, the Court’s proportionality argument fails to 
support its categorical rule.  
 First, the Court adduces no evidence whatsoever in support of its 
sweeping conclusion that it is only in “rare” cases, if ever, that 17-year-
old murderers are sufficiently mature and act with sufficient depravity to 
warrant the death penalty. The fact that juveniles are generally less 
culpable for their misconduct than adults does not necessarily mean that 
a 17-year-old murderer cannot be sufficiently culpable to merit the death 
penalty. At most, the Court’s argument suggests that the average 17-
year-old murderer is not as culpable as the average adult murderer. But 
an especially depraved juvenile offender may nevertheless be just as 
culpable as many adult offenders considered bad enough to deserve the 
death penalty. Similarly, the fact that the availability of the death penalty 
may be less likely to deter a juvenile from committing a capital crime 
does not imply that this threat cannot effectively deter some 17-year-olds 
from such an act. Surely there is an age below which no offender, no 
matter what his crime, can be deemed to have the cognitive or emotional 
maturity necessary to warrant the death penalty. But at least at the 
margins between adolescence and adulthood-and especially for 17-year-
olds such as respondent—the relevant differences between “adults” and 
“juveniles” appear to be a matter of degree, rather than of kind. It follows 
that a legislature may reasonably conclude that at least some 17-year-
olds can act with sufficient moral culpability, and can be sufficiently 
deterred by the threat of execution, that capital punishment may be 
warranted in an appropriate case. 



5. Sentencing Inputs: Offender’s Record and Background  Page 334. 

 

97 

 Indeed, this appears to be just such a case. Christopher Simmons’ 
murder of Shirley Crook was premeditated, wanton, and cruel in the 
extreme. Well before he committed this crime, Simmons declared that he 
wanted to kill someone. On several occasions, he discussed with two 
friends (ages 15 and 16) his plan to burglarize a house and to murder the 
victim by tying the victim up and pushing him from a bridge. Simmons 
said they could “ ‘get away with it’ “ because they were minors…. 
Whatever can be said about the comparative moral culpability of 17-
year-olds as a general matter, Simmons’ actions unquestionably reflect a 
consciousness materially more “depraved” than that of the average 
murderer. And Simmons’ prediction that he could murder with impunity 
because he had not yet turned 18—though inaccurate—suggests that he 
did take into account the perceived risk of punishment in deciding 
whether to commit the crime.…  
 For purposes of proportionality analysis, 17-year-olds as a class are 
qualitatively and materially different from the mentally retarded. 
“Mentally retarded” offenders, as we understood that category in Atkins, 
are defined by precisely the characteristics which render death an 
excessive punishment. A mentally retarded person is, by definition, one 
whose cognitive and behavioral capacities have been proven to fall 
below a certain minimum. Accordingly, for purposes of our decision in 
Atkins, the mentally retarded are not merely less blameworthy for their 
misconduct or less likely to be deterred by the death penalty than others. 
Rather, a mentally retarded offender is one whose demonstrated 
impairments make it so highly unlikely that he is culpable enough to 
deserve the death penalty or that he could have been deterred by the 
threat of death, that execution is not a defensible punishment. There is no 
such inherent or accurate fit between an offender’s chronological age and 
the personal limitations which the Court believes make capital 
punishment excessive for 17-year-old murderers. Moreover, it defies 
common sense to suggest that 17-year-olds as a class are somehow 
equivalent to mentally retarded persons with regard to culpability or 
susceptibility to deterrence. Seventeen-year-olds may, on average, be 
less mature than adults, but that lesser maturity simply cannot be equated 
with the major, lifelong impairments suffered by the mentally 
retarded….  
 The Court argues that sentencing juries cannot accurately evaluate a 
youthful offender’s maturity or give appropriate weight to the mitigating 
characteristics related to youth. But, again, the Court presents no real 
evidence—and the record appears to contain none-supporting this claim. 
Perhaps more importantly, the Court fails to explain why this duty should 
be so different from, or so much more difficult than, that of assessing and 
giving proper effect to any other qualitative capital sentencing factor. I 
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would not be so quick to conclude that the constitutional safeguards, the 
sentencing juries, and the trial judges upon which we place so much 
reliance in all capital cases are inadequate in this narrow context….  
 Reasonable minds can differ as to the minimum age at which 
commission of a serious crime should expose the defendant to the death 
penalty, if at all. Many jurisdictions have abolished capital punishment 
altogether, while many others have determined that even the most 
heinous crime, if committed before the age of 18, should not be 
punishable by death. Indeed, were my office that of a legislator, rather 
than a judge, then I, too, would be inclined to support legislation setting a 
minimum age of 18 in this context. But a significant number of States, 
including Missouri, have decided to make the death penalty potentially 
available for 17-year-old capital murderers such as respondent. Without a 
clearer showing that a genuine national consensus forbids the execution 
of such offenders, this Court should not substitute its own “inevitably 
subjective judgment” on how best to resolve this difficult moral question 
for the judgments of the Nation’s democratically elected legislatures. I 
respectfully dissent. 
 
 SCALIA, J., dissenting.  
 In urging approval of a constitution that gave life-tenured judges the 
power to nullify laws enacted by the people’s representatives, Alexander 
Hamilton assured the citizens of New York that there was little risk in 
this, since the judiciary has “neither FORCE nor WILL but merely 
judgment.” The Federalist No. 78, p. 465 (C. Rossiter ed. 1961). But 
Hamilton had in mind a traditional judiciary, “bound down by strict rules 
and precedents which serve to define and point out their duty in every 
particular case that comes before them.” Bound down, indeed. What a 
mockery today’s opinion makes of Hamilton’s expectation, announcing 
the Court’s conclusion that the meaning of our Constitution has changed 
over the past 15 years-not, mind you, that this Court’s decision 15 years 
ago was wrong, but that the Constitution has changed. The Court reaches 
this implausible result by purporting to advert, not to the original 
meaning of the Eighth Amendment, but to “the evolving standards of 
decency” of our national society. It then finds, on the flimsiest of 
grounds, that a national consensus which could not be perceived in our 
people’s laws barely 15 years ago now solidly exists. Worse still, the 
Court says in so many words that what our people’s laws say about the 
issue does not, in the last analysis, matter: “In the end our own judgment 
will be brought to bear on the question of the acceptability of the death 
penalty under the Eighth Amendment.” The Court thus proclaims itself 
sole arbiter of our Nation’s moral standards—and in the course of 
discharging that awesome responsibility purports to take guidance from 
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the views of foreign courts and legislatures. Because I do not believe that 
the meaning of our Eighth Amendment, any more than the meaning of 
other provisions of our Constitution, should be determined by the 
subjective views of five Members of this Court and like-minded 
foreigners, I dissent. 
 

I 
 [The Court] claims halfheartedly that a national consensus has 
emerged since our decision in Stanford , because 18 States—or 47% of 
States that permit capital punishment-now have legislation prohibiting 
the execution of offenders under 18, and because all of four States have 
adopted such legislation since Stanford. Words have no meaning if the 
views of less than 50% of death penalty States can constitute a national 
consensus. Our previous cases have required overwhelming opposition to 
a challenged practice, generally over a long period of time…. In Enmund 
v. Florida, 458 U.S. 782, 792 (1982), we invalidated capital punishment 
imposed for participation in a robbery in which an accomplice committed 
murder, because 78% of all death penalty States prohibited this 
punishment…. By contrast, agreement among 42% of death penalty 
States in Stanford, which the Court appears to believe was correctly 
decided at the time, was insufficient to show a national consensus….  
 None of our cases dealing with an alleged constitutional limitation 
upon the death penalty has counted, as States supporting a consensus in 
favor of that limitation, States that have eliminated the death penalty 
entirely. And with good reason. Consulting States that bar the death 
penalty concerning the necessity of making an exception to the penalty 
for offenders under 18 is rather like including old-order Amishmen in a 
consumer-preference poll on the electric car. Of course they don’t like it, 
but that sheds no light whatever on the point at issue. That 12 States 
favor no executions says something about consensus against the death 
penalty, but nothing—absolutely nothing—about consensus that 
offenders under 18 deserve special immunity from such a penalty. In 
repealing the death penalty, those 12 States considered none of the 
factors that the Court puts forth as determinative of the issue before us 
today-lower culpability of the young, inherent recklessness, lack of 
capacity for considered judgment, etc. What might be relevant, perhaps, 
is how many of those States permit 16- and 17-year-old offenders to be 
treated as adults with respect to noncapital offenses. (They all do; indeed, 
some even require that juveniles as young as 14 be tried as adults if they 
are charged with murder.) The attempt by the Court to turn its 
remarkable minority consensus into a faux majority by counting 
Amishmen is an act of nomological desperation.  
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 Recognizing that its national-consensus argument was weak 
compared with our earlier cases, the Atkins Court found additional 
support in the fact that 16 States had prohibited execution of mentally 
retarded individuals since Penry v. Lynaugh, 492 U.S. 302 (1989)…. 
Now, the Court says a legislative change in four States is “significant” 
enough to trigger a constitutional prohibition. It is amazing to think that 
this subtle shift in numbers can take the issue entirely off the table for 
legislative debate. I also doubt whether many of the legislators who 
voted to change the laws in those four States would have done so if they 
had known their decision would (by the pronouncement of this Court) be 
rendered irreversible. After all, legislative support for capital 
punishment, in any form, has surged and ebbed throughout our Nation’s 
history….  
 Relying on such narrow margins is especially inappropriate in light 
of the fact that a number of legislatures and voters have expressly 
affirmed their support for capital punishment of 16- and 17-year-old 
offenders since Stanford. Though the Court is correct that no State has 
lowered its death penalty age, both the Missouri and Virginia 
Legislatures-which, at the time of Stanford, had no minimum age 
requirement-expressly established 16 as the minimum. Mo. Rev. Stat. § 
565.020.2 (2000); Va. Code Ann. § 18.2-10(a) (Lexis 2004). The people 
of Arizona and Florida have done the same by ballot initiative. Thus, 
even States that have not executed an under-18 offender in recent years 
unquestionably favor the possibility of capital punishment in some 
circumstances.  
 The Court’s reliance on the infrequency of executions for under-18 
murderers credits an argument that this Court considered and explicitly 
rejected in Stanford. That infrequency is explained … both by the 
undisputed fact that a far smaller percentage of capital crimes are 
committed by persons under 18 than over 18, and by the fact that juries 
are required at sentencing to consider the offender’s youth as a 
mitigating factor…. It is, furthermore, unclear that executions of the 
relevant age group have decreased since we decided Stanford. Between 
1990 and 2003, 123 of 3,599 death sentences, or 3.4%, were given to 
individuals who committed crimes before reaching age 18. By contrast, 
only 2.1% of those sentenced to death between 1982 and 1988 
committed the crimes when they were under 18. As for actual executions 
of under-18 offenders, they constituted 2.4% of the total executions since 
1973. In Stanford, we noted that only 2% of the executions between 1642 
and 1986 were of under-18 offenders and found that that lower number 
did not demonstrate a national consensus against the penalty. Thus, the 
numbers of under-18 offenders subjected to the death penalty, though 
low compared with adults, have either held steady or slightly increased 



5. Sentencing Inputs: Offender’s Record and Background  Page 334. 

 

101 

since Stanford. These statistics in no way support the action the Court 
takes today.  
 

II 
 Of course, the real force driving today’s decision is not the actions 
of four state legislatures, but the Court’s own judgment that murderers 
younger than 18 can never be as morally culpable as older 
counterparts…. If the Eighth Amendment set forth an ordinary rule of 
law, it would indeed be the role of this Court to say what the law is. But 
the Court having pronounced that the Eighth Amendment is an ever-
changing reflection of “the evolving standards of decency” of our 
society, it makes no sense for the Justices then to prescribe those 
standards rather than discern them from the practices of our people. On 
the evolving-standards hypothesis, the only legitimate function of this 
Court is to identify a moral consensus of the American people. By what 
conceivable warrant can nine lawyers presume to be the authoritative 
conscience of the Nation? … 
 Today’s opinion provides a perfect example of why judges are ill 
equipped to make the type of legislative judgments the Court insists on 
making here. To support its opinion that States should be prohibited from 
imposing the death penalty on anyone who committed murder before age 
18, the Court looks to scientific and sociological studies, picking and 
choosing those that support its position. It never explains why those 
particular studies are methodologically sound; none was ever entered 
into evidence or tested in an adversarial proceeding….  
 We need not look far to find studies contradicting the Court’s 
conclusions. As petitioner points out, the American Psychological 
Association (APA), which claims in this case that scientific evidence 
shows persons under 18 lack the ability to take moral responsibility for 
their decisions, has previously taken precisely the opposite position 
before this very Court. In its brief in Hodgson v. Minnesota, 497 U.S. 
417 (1990), the APA found a “rich body of research” showing that 
juveniles are mature enough to decide whether to obtain an abortion 
without parental involvement…. Given the nuances of scientific 
methodology and conflicting views, courts—which can only consider the 
limited evidence on the record before them—are ill equipped to 
determine which view of science is the right one. Legislatures are better 
qualified to weigh and evaluate the results of statistical studies in terms 
of their own local conditions and with a flexibility of approach that is not 
available to the courts.  
 Even putting aside questions of methodology, the studies cited by 
the Court offer scant support for a categorical prohibition of the death 
penalty for murderers under 18. At most, these studies conclude that, on 
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average, or in most cases, persons under 18 are unable to take moral 
responsibility for their actions. Not one of the cited studies opines that all 
individuals under 18 are unable to appreciate the nature of their crimes. 
Moreover, the cited studies describe only adolescents who engage in 
risky or antisocial behavior, as many young people do. Murder, however, 
is more than just risky or antisocial behavior. It is entirely consistent to 
believe that young people often act impetuously and lack judgment, but, 
at the same time, to believe that those who commit premeditated murder 
are—at least sometimes—just as culpable as adults. [The] studies the 
Court cites in no way justify a constitutional imperative that prevents 
legislatures and juries from treating exceptional cases in an exceptional 
way-by determining that some murders are not just the acts of happy-go-
lucky teenagers, but heinous crimes deserving of death.  
 That “almost every State prohibits those under 18 years of age from 
voting, serving on juries, or marrying without parental consent,” is 
patently irrelevant. [It is] absurd to think that one must be mature enough 
to drive carefully, to drink responsibly, or to vote intelligently, in order 
to be mature enough to understand that murdering another human being 
is profoundly wrong, and to conform one’s conduct to that most minimal 
of all civilized standards. Serving on a jury or entering into marriage also 
involve decisions far more sophisticated than the simple decision not to 
take another’s life. 
 Moreover, the age statutes the Court lists “set the appropriate ages 
for the operation of a system that makes its determinations in gross, and 
that does not conduct individualized maturity tests.” Ibid. The criminal 
justice system, by contrast, provides for individualized consideration of 
each defendant. In capital cases, this Court requires the sentencer to 
make an individualized determination, which includes weighing 
aggravating factors and mitigating factors, such as youth. In other 
contexts where individualized consideration is provided, we have 
recognized that at least some minors will be mature enough to make 
difficult decisions that involve moral considerations. For instance, we 
have struck down abortion statutes that do not allow minors deemed 
mature by courts to bypass parental notification provisions. It is hard to 
see why this context should be any different. Whether to obtain an 
abortion is surely a much more complex decision for a young person than 
whether to kill an innocent person in cold blood.  
 The Court concludes, however, that juries cannot be trusted with the 
delicate task of weighing a defendant’s youth along with the other 
mitigating and aggravating factors of his crime. This startling conclusion 
undermines the very foundations of our capital sentencing system, which 
entrusts juries with making the difficult and uniquely human judgments 
that defy codification and that build discretion, equity, and flexibility into 
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a legal system. The Court says that juries will be unable to appreciate the 
significance of a defendant’s youth when faced with details of a brutal 
crime. This assertion is based on no evidence; to the contrary, the Court 
itself acknowledges that the execution of under-18 offenders is 
“infrequent” even in the States “without a formal prohibition on 
executing juveniles,” suggesting that juries take seriously their 
responsibility to weigh youth as a mitigating factor.  
 Nor does the Court suggest a stopping point for its reasoning. If 
juries cannot make appropriate determinations in cases involving 
murderers under 18, in what other kinds of cases will the Court find 
jurors deficient? We have already held that no jury may consider whether 
a mentally deficient defendant can receive the death penalty, irrespective 
of his crime. Why not take other mitigating factors, such as 
considerations of childhood abuse or poverty, away from juries as well? 
…  
 The Court’s contention that the goals of retribution and deterrence 
are not served by executing murderers under 18 is also transparently 
false. The argument that “retribution is not proportional if the law’s most 
severe penalty is imposed on one whose culpability or blameworthiness 
is diminished” is simply an extension of the earlier, false generalization 
that youth always defeats culpability. The Court claims that “juveniles 
will be less susceptible to deterrence” [but the] facts of this very case 
show the proposition to be false. Before committing the crime, Simmons 
encouraged his friends to join him by assuring them that they could “get 
away with it” because they were minors….  
 

III 
 Though the views of our own citizens are essentially irrelevant to 
the Court’s decision today, the views of other countries and the so-called 
international community take center stage. [The United States never 
ratified Article 37 of the United Nations Convention on the Rights of the 
Child, which prohibits capital punishment for crimes committed by 
juveniles under 18. The Senate ratified the International Covenant on 
Civil and Political Rights (ICCPR), subject to a reservation that reserves 
the right for the United States to impose capital punishment on persons 
less than 18 years of age.]  
 Unless the Court has added to its arsenal the power to join and ratify 
treaties on behalf of the United States, I cannot see how this evidence 
favors, rather than refutes, its position. That the Senate and the 
President—those actors our Constitution empowers to enter into treaties, 
see Art. II, § 2—have declined to join and ratify treaties prohibiting 
execution of under-18 offenders can only suggest that our country has 
either not reached a national consensus on the question, or has reached a 
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consensus contrary to what the Court announces. That the reservation to 
the ICCPR was made in 1992 does not suggest otherwise, since the 
reservation still remains in place today. It is also worth noting that, in 
addition to barring the execution of under-18 offenders, the United 
Nations Convention on the Rights of the Child prohibits punishing them 
with life in prison without the possibility of release. If we are truly going 
to get in line with the international community, then the Court’s 
reassurance that the death penalty is really not needed, since “the 
punishment of life imprisonment without the possibility of parole is itself 
a severe sanction,” ante, at 1196, gives little comfort. 
 [The Court does not] inquire into how many of the countries that 
have the death penalty, but have forsworn (on paper at least) imposing 
that penalty on offenders under 18, have what no State of this country 
can constitutionally have: a mandatory death penalty for certain crimes, 
with no possibility of mitigation by the sentencing authority, for youth or 
any other reason. I suspect it is most of them. To forbid the death penalty 
for juveniles under such a system may be a good idea, but it says nothing 
about our system, in which the sentencing authority, typically a jury, 
always can, and almost always does, withhold the death penalty from an 
under-18 offender except, after considering all the circumstances, in the 
rare cases where it is warranted. The foreign authorities, in other words, 
do not even speak to the issue before us here. 
 More fundamentally, however, the basic premise of the Court’s 
argument—that American law should conform to the laws of the rest of 
the world—ought to be rejected out of hand. In fact the Court itself does 
not believe it. In many significant respects the laws of most other 
countries differ from our law-including not only such explicit provisions 
of our Constitution as the right to jury trial and grand jury indictment, but 
even many interpretations of the Constitution prescribed by this Court 
itself. The Court-pronounced exclusionary rule, for example, is 
distinctively American. When we adopted that rule in Mapp v. Ohio, 367 
U.S. 643, 655 (1961), it was unique to American Jurisprudence. Since 
then a categorical exclusionary rule has been universally rejected by 
other countries, including those with rules prohibiting illegal searches 
and police misconduct, despite the fact that none of these countries 
appears to have any alternative form of discipline for police that is 
effective in preventing search violations….  
 Most other countries—including those committed to religious 
neutrality—do not insist on the degree of separation between church and 
state that this Court requires…. And let us not forget the Court’s abortion 
jurisprudence, which makes us one of only six countries that allow 
abortion on demand until the point of viability. The Court should either 
profess its willingness to reconsider all these matters in light of the views 
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of foreigners, or else it should cease putting forth foreigners’ views as 
part of the reasoned basis of its decisions. To invoke alien law when it 
agrees with one’s own thinking, and ignore it otherwise, is not reasoned 
decisionmaking, but sophistry….  
 

IV 
 … In a system based upon constitutional and statutory text 
democratically adopted, the concept of “law” ordinarily signifies that 
particular words have a fixed meaning. Such law does not change, and 
this Court’s pronouncement of it therefore remains authoritative until 
(confessing our prior error) we overrule. The Court has purported to 
make of the Eighth Amendment, however, a mirror of the passing and 
changing sentiment of American society regarding penology. The lower 
courts can look into that mirror as well as we can; and what we saw 15 
years ago bears no necessary relationship to what they see today. Since 
they are not looking at the same text, but at a different scene, why should 
our earlier decision control their judgment? …  
 Allowing lower courts to reinterpret the Eighth Amendment 
whenever they decide enough time has passed for a new snapshot leaves 
this Court’s decisions without any force-especially since the “evolution” 
of our Eighth Amendment is no longer determined by objective criteria. 
To allow lower courts to behave as we do, “updating” the Eighth 
Amendment as needed, destroys stability and makes our case law an 
unreliable basis for the designing of laws by citizens and their 
representatives, and for action by public officials. The result will be to 
crown arbitrariness with chaos.  
 
Page 336. Eliminate the middle paragraph of note 4 and add this material. 
 
 The Supreme Court’s ruling in Roper includes much interesting 
discussion of the “diminished culpability of juveniles” and the 
“mitigating force of youth,” due in part to the “immaturity” and 
“vulnerability” of juveniles. If the Constitution now demands a 
categorical bar on the death penalty for crimes committed before 18 
because of some offenders’ “immaturity” and “vulnerability” and the 
general mitigating force of youth, should these same realities and 
concerns come to bear in at least some non-capital sentencing cases?  See 
United States v. Naylor, 2005 WL 525409 (W.D. Va. Mar. 07, 2005) 
(citing Roper to justify reduced emphasis at sentencing of prior offenses 
committed when defendant was a juvenile).  
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Page 337. Add this material after note 5.  
 

6.  Consideration of foreign laws and practices.  The Roper case 
was closely watched as a litmus test for the Supreme Court’s concern 
with foreign laws and practices, because most nations do not permit the 
execution of juvenile offenders. Some considered Roper controversial 
because the final section of Justice Kennedy’s opinion for the Court 
includes an extended discussion of foreign laws and practices as part of 
the Court’s justification for its ruling.  
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Chapter 6  
Procedure and Proof at 
Sentencing 

A.  Constitutional Sentencing Procedures: Trial Versus 
Sentencing  

 
Page 353. Replace the Introduction and Part A with this material.  

 
Chapter 1 explored why society punishes, Chapter 2 focused on who 

sentences, Chapter 3 introduced a common puzzle that all modern 
sentencing systems face (regulating the discretion of sentencers), and 
Chapters 4 and 5 together examined what elements factor into sentencing 
decisions (offense and offender characteristics). This Chapter looks at 
how sentencing and punishment decisions are made. 

Sentencing procedures raise two critical and intertwined issues, one 
doctrinal, the other functional. The doctrinal issue concerns the 
applicability of established criminal trial rights to sentencing procedures. 
The Fifth and Sixth Amendments to the United States Constitution lay 
down some foundational rules for the prosecution of criminal offenses. 
These provisions include both relatively specific commands (for 
example, “presentment or indictment” is required for “capital, or 
otherwise infamous” crimes), and parts that are notoriously abstract (no 
person shall be “deprived of life, liberty, or property, without due process 
of law”). The constitutional amendments are conspicuously silent on the 
subject of sentencing.  

The possible application of trial rights at sentencing is the focus of 
the first half of this chapter. Until recently this was an interesting but 
largely academic discussion. No longer. The decisions in Apprendi and 
Blakely have made the issue of procedural rights in the sentencing 
process the most important current topic in sentencing law.  
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The functional issue revolves around the reality that criminal justice 
is far more commonly negotiated than adjudicated. Though judges 
ultimately impose sentences in court, what happens before offenders 
appear in court to be sentenced — that is, the procedures that attend the 
charging and plea bargaining practices of prosecutors and the pre-
sentence investigations of probation offices — functions as the most 
critical determinant of the sentence for most offenders. The second part 
of this Chapter explores these less visible practices and policies. 

 
A. Constitutional Sentencing Procedures: Trial versus 

Sentencing  
 
The substantive distinction between criminal trials and criminal 

sentencing is fairly obvious: trials determine a defendant’s legal guilt; 
sentencing determines how a guilty defendant will be treated. Far less 
obvious is what this substantive distinction means in procedural terms. 
Should the rights typically afforded to criminal defendants at a trial also 
apply at sentencing? Should your answer to this question be influenced 
by the reality that very few criminal defendants ever experience trial 
procedures because so many defendants plead guilty?  

If you believe that different procedures are appropriate (or 
inevitable) at a criminal trial and at a criminal sentencing, who gets to 
decide which issues and facts are resolved at trial and which will be 
considered only at sentencing? Should legislatures – the institutions 
typically responsible for defining crimes and for authorizing punishments 
– have sole authority to define what “elements” are subject to resolution 
at trial and what “sentencing factors” are subject to consideration only at 
sentencing?  

 
1.   Foundations: 1949-2004 
 
The Fifth and Sixth Amendments to the United States Constitution 

provide rules for the prosecution and trial of criminal offenses. Consider 
the text of these amendments closely: do you find these commands 
specific or abstract compared to other rights specified in the Bill of 
Rights?  

 
U.S. Const., Amend. V. 
No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury...; nor 
shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal case to 
be a witness against himself, nor be deprived of life, liberty, or 
property, without due process of law... 
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U.S. Const., Amend. VI.  
In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury ..., and to be informed of 
the nature and cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for obtaining 
witnesses in his favor, and to have the assistance of counsel for his 
defense. 
 
Noticeably absent from the Amendments are explicit procedural 

rights at sentencing. When the Constitution speaks to punishment, it 
speaks to the legislative obligation to specify crimes and punishments 
before the crime and to give them general application (e.g., the Ex Post 
Facto and Bill of Attainder clauses), or it limits the range of appropriate 
sanctions (e.g., the prohibition on “cruel and unusual punishments”).  

The silence on sentencing process is perhaps not surprising given 
the sentencing dynamics at the time of the founding: Following English 
traditions, each particular criminal offense had a specific sentencing 
consequence, and thus the procedures and results of a criminal trial 
conclusively determined an offender’s sentence. See Report of the 
Twentieth Century Fund Task Force on Criminal Sentencing, Fair and 
Certain Punishment 83-85 (1976). In other words, the Constitution’s 
failure to prescribe or mention specific regulations for the procedures at 
sentencing likely just reflects the fact that at the time of the founding 
there were no distinct sentencing procedures to be regulated.  

But with the emergence of the penitentiary and a shift in punishment 
theory toward a rehabilitative model in the late nineteenth century, the 
direct connection between criminal verdict and the imposed sentence was 
severed and distinct sentencing proceedings emerged. Trial judges were 
given discretion to impose on defendants any sentence from within the 
broad statutory ranges provided for criminal offenses and were permitted 
to consider any and all evidence when crafting a sentence. Over the first 
half of the twentieth century such broad judicial discretion came to be 
viewed as necessary to ensure that sentences could be tailored to the 
rehabilitative prospects of each offender.  

The emergence of a distinct sentencing proceeding raised questions 
about whether traditional trial rights ought to apply at sentencing. These 
questions came before the Supreme Court in 1949 in Williams v. New 
York, 337 U.S. 241 (1949), after the progressive rehabilitative model had 
already dominated sentencing for nearly half a century. The trial judge in 
Williams sentenced to death a defendant convicted of first-degree 
murder, despite a jury recommendation of life imprisonment, relying 
upon information of illegal and unsavory activities by the defendant, 
allegations that appeared for the first time in a pre-sentence report. 



Page 353.  6. Procedure and Proof at Sentencing 

 

110 

Williams appealed and claimed that he had a right at sentencing – as he 
would at trial – to confront and cross-examine the witnesses against him.  

The Supreme Court in Williams approved the reliance on informal 
procedures at sentencing. The Court stressed that “[r]eformation and 
rehabilitation of offenders have become important goals of criminal 
jurisprudence” and spoke approvingly of the “prevalent modern 
philosophy of penology that the punishment should fit the offender and 
not merely the crime.” Thus the Constitution should not be read to 
require courts to abandon the “practice of seeking information from 
out-of-court sources,” because to “deprive sentencing judges of this kind 
of information would undermine modern penological procedural 
policies” which rely upon judges having “the fullest information possible 
concerning the defendant’s life and characteristics.” In other words, the 
rehabilitative ideal not only justified entrusting judges with enormous 
sentencing discretion, it also called for sentencing judges to be freed 
from any procedural trial rules which might work to limit the sound 
exercise of their discretion.  

Williams was decided before the Supreme Court began 
“revolutionizing” criminal procedure by interpreting the Constitution 
expansively to provide criminal defendants with an array of procedural 
rights. Nevertheless, throughout the 1960s and 1970s as the Supreme 
Court established numerous pre-trial and trial rights for defendants, the 
Court continued to cite Williams favorably and continued to suggest that 
sentencing should be far less procedurally regulated than a traditional 
criminal trial. See Chaffin v. Stynchcombe, 412 U.S. 17, 21-25 (1973) 
(reviewing Williams while stressing “the need for flexibility and 
discretion in the sentencing process”); North Carolina v. Pearce, 395 
U.S. 711, 723 (1969) (favorably citing Williams while stressing “the 
freedom of a sentencing judge” to consider a defendant’s post-conviction 
conduct in imposing a sentence).  

Though the Supreme Court did hold that defendants had a right to 
an attorney at sentencing hearings in Mempa v. Rhay, 389 U.S. 128 
(1967), and suggested that defendants also had a right to discovery of 
evidence that could impact a sentence in Brady v. Maryland, 373 U.S. 83 
(1963), the Court did not formally extend other Bill of Rights protections 
to the sentencing process. Indeed, the Supreme Court throughout this 
period repeatedly stated that at sentencing “a judge may appropriately 
conduct an inquiry broad in scope, largely unlimited either as to the kind 
of information he may consider, or the source from which it may come.” 
See United States v. Grayson, 438 U.S. 41, 52 (1978); see also Roberts v. 
United States, 445 U.S. 552, 556 (1980) (reaffirming as a “fundamental 
sentencing principle” that “a judge may appropriately conduct an inquiry 
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broad in scope, largely unlimited either as to the kind of information he 
may consider, or the source from which it may come”).  

As the Supreme Court continued to cite Williams favorably and 
continued to sanction informal sentencing procedures in the service of a 
rehabilitative sentencing philosophy, the theory supporting this whole 
model of sentencing came under attack. Through the 1960s and 1970s, 
criminal justice researchers and scholars grew increasingly concerned 
about the unpredictable and disparate sentences that highly discretionary 
sentencing systems produced, and such concerns dovetailed with broader 
complaints over increasing crime rates and with potent theoretical and 
practical criticisms of the entire rehabilitative model of punishment.  

Before long, jurisdictions started adopting less discretionary 
sentencing laws. Some passed determinate sentencing statutes, which 
abolished parole; some created presumptive sentencing ranges or full-
fledged sentencing guidelines systems. The last quarter of the twentieth 
century saw these structured sentencing reforms spread to many states, 
and such new statutes gave more shape to the law of sentencing by 
defining an array of issues and facts that judges must address at 
sentencing.  

Noticeably absent from this flurry of lawmaking has been a concern 
for sentencing procedures. Legislatures and commissions in most 
jurisdictions have left largely unaddressed fundamental issues such as 
notice to parties, burdens of proof, appropriate fact-finders, evidentiary 
rules and hearing processes – even though these procedural matters play 
a central role in the actual application of general sentencing rules to 
specific cases.  

One explanation for the neglect of procedural issues in modern 
sentencing reforms is doctrinal, and places blame on the U.S. Supreme 
Court’s decision in McMillan v. Pennsylvania, 477 U.S. 79 (1986). 
Litigated during the early development of structured sentencing reforms, 
McMillan involved a constitutional challenge to a 1982 Pennsylvania 
statute that instructed a sentencing judge to impose a five-year 
mandatory minimum sentence if the judge found, by a preponderance of 
evidence, that an offender visibly possessed a firearm during the 
commission of certain offenses. The defendant in McMillan argued that 
the Constitution required the trial judge to treat firearm possession as an 
offense element with the traditional trial procedures of proof beyond a 
reasonable doubt and the right to a jury. Justice Rehnquist, writing for 
the court, responded to the claim as follows:  

 
In re Winship, 397 U.S. 358 (1970), held that “the Due Process 

Clause protects the accused against conviction except upon proof 
beyond a reasonable doubt of every fact necessary to constitute the 
crime with which he is charged.” In Mullaney v. Wilbur, 421 U. S. 684 
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(1975), we held that the Due Process Clause “requires the prosecution 
to prove beyond a reasonable doubt the absence of the heat of passion 
on sudden provocation when the issue is properly presented in a 
homicide case.” But in Patterson v. New York, 432 U.S. 197 (1977), 
we rejected the claim that whenever a State links the “severity of 
punishment” to “the presence or absence of an identified fact” the State 
must prove that fact beyond a reasonable doubt. In particular, we 
upheld against a due process challenge New York’s law placing on 
defendants charged with murder the burden of proving the affirmative 
defense of extreme emotional disturbance.  

Patterson stressed that in determining what facts must be proved 
beyond a reasonable doubt the state legislature’s definition of the 
elements of the offense is usually dispositive…. As the Supreme Court 
of Pennsylvania observed, the Pennsylvania Legislature has expressly 
provided that visible possession of a firearm is not an element of the 
crimes enumerated in the mandatory sentencing statute, but instead is a 
sentencing factor that comes into play only after the defendant has been 
found guilty of one of those crimes beyond a reasonable doubt.... While 
visible possession might well have been included as an element of the 
enumerated offenses, Pennsylvania chose not to redefine those offenses 
in order to so include it, and Patterson teaches that we should hesitate 
to conclude that due process bars the State from pursuing its chosen 
course in the area of defining crimes and prescribing penalties.  

 
 The McMillan Court said that it did not leave the definition of 
crimes entirely to the whim of state legislatures. The Court did not 
provide a general test in McMillan to define the constitutional limits on 
“the reallocation or reduction of burdens of proof in criminal cases.” 
Nevertheless, it was clear that the Pennsylvania scheme did not exceed 
those constitutional limits:  
 

[The statute] neither alters the maximum penalty for the crime 
committed nor creates a separate offense calling for a separate penalty; 
it operates solely to limit the sentencing court’s discretion in selecting a 
penalty within the range already available to it without the special 
finding of visible possession of a firearm. Section 9712 “ups the ante” 
for the defendant only by raising to five years the minimum sentence 
which may be imposed within the statutory plan. The statute gives no 
impression of having been tailored to permit the visible possession 
finding to be a tail which wags the dog of the substantive offense.  

 
It is important to remember that in 1986, when McMillan was 

decided, only a few states had guideline systems in place, and the federal 
guideline system was in development stages. Between 1986 and 2000, as 
many more jurisdictions have adopted forms of structured sentencing, 
state courts and lower federal courts, citing McMillan and Williams as 
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controlling authority, regularly upheld against a range of constitutional 
challenges various structured sentencing systems that imposed 
punishment without affording defendants at sentencing the traditional 
procedural protections of a criminal trial. See, e.g., State v. Rettinghaus, 
591 N.W.2d 15 (Iowa 1999); People v. Vega, 893 P.2d 107 (Colo. 1995); 
State v. Christie, 506 N.W.2d 293 (Minn. 1993); People v. Eason, 458 
N.W.2d 17 (Mich. 1990); United States v. Mergerson, 995 F.2d 1285 
(5th Cir. 1993). At the same time individual judges and academic 
commentators regularly lamented the continued adherence to McMillan 
and Williams as controlling authority, citing the unfairness of applying 
fact-driven sentencing rules to defendants without using procedures to 
assure the accuracy of those factual findings. See, e.g., United States v. 
Concepcion, 983 F.2d 369, 389, 396 (2d Cir. 1992) (Newman, C. J., 
concurring); United States v. Silverman, 976 F.2d 1502, 1527-1534 (6th 
Cir. 1992) (Merritt, C. J. & Martin, J., dissenting); Sara Sun Beale, 
Procedural Issues Raised by Guidelines Sentencing: The Constitutional 
Significance of the “Elements of the Sentence”, 35 Wm. & Mary L. Rev. 
147 (1993); Kevin R. Reitz, Sentencing Facts: Travesties of Real-
Offense Sentencing, 45 Stan. L. Rev. 523 (1993).  

After disposing of the claim that the Constitution required proof 
beyond a reasonable doubt of the possession of a firearm, the McMillan 
Court also rejected the alternative argument that a “clear and convincing” 
standard of proof was required for sentencing evidence. The Court noted 
that sentencing courts “have traditionally heard evidence and found facts 
without any prescribed burden of proof at all.” What did the court mean 
that no prescribed burden of proof was required at sentencing? Can 
sentences judges rely on whichever facts tickle their fancy?  

Until 2000 virtually all states utilized the preponderance standard 
for facts to be proven at sentencing, although this seemingly critical issue 
of sentencing procedure was not litigated as often as one might expect. 
When the issue did arise, most state courts held that their state 
constitutions allowed the prosecution to prove certain facts to increase a 
sentence using the lower standard of proof at sentencing. See, e.g., 
People v. Williams, 599 N.E.2d 913 (Ill. 1992). In the federal system, the 
U.S. Sentencing Commission stated in commentary to a policy statement 
on “Resolution of Disputed Factors” that “use of a preponderance of the 
evidence standard is appropriate to meet due process requirements and 
policy concerns in resolving disputes regarding application of the 
guidelines to the facts of a case.” U.S. Sentencing Guidelines Manual 
§6A1.3.  
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Notes 
 
1.  Informal procedures and rules of evidence at sentencing. Typical 

sentencing practice in most states allows sentencing judges to consider 
evidence inadmissible under the rules of evidence. See Tex. Crim. Proc. 
Code Ann. 37.07(3). Particularly in those states which have not adopted 
sentencing guidelines and thus retain an indeterminate sentencing 
system, the informal presentation of evidence supposedly supports an 
effort to obtain the most possible information about the offender and the 
offense, and to make an individualized (perhaps even clinical) decision 
about the best response to the case and the offender at hand. More than 
half of the states use such an indeterminate sentencing system for large 
groups of cases, although many of these same states might use more 
narrowly circumscribed sentencing rules for some crimes.  

Most states generally indicate that evidence presented at sentencing 
is required to be relevant and reliable – not so far from “without any 
prescribed burden of proof at all” – with the terms defined broadly in 
order to ensure sentencing is be governed by individualized 
considerations based on information from a wide variety of sources. See, 
e.g., State v. Ramsay, 499 A.2d 15 (Vt. 1985). As in Williams, reliable 
hearsay is often allowed, and many sentencings are mostly or entirely 
based on hearsay.  

Williams further established that, as a matter of federal 
constitutional law, the rules of evidence which apply in criminal trials 
need not apply in sentencing hearings. The federal rules of evidence 
adopt this position explicitly: “the rules (other than with respect to 
privileges) do not apply in … sentencing.” Fed. R. Evid. 1101(d)(3). The 
federal sentencing guidelines adopt the following standard: “any 
information may be considered, so long as it has sufficient indicia of 
reliability to support its probable accuracy.” U.S.S.G. §6A1.3(a). Is the 
federal guideline standard higher or lower than Williams?  

Those who argue in favor of the current federal position (and a 
similar position in many states) explain that rules of evidence do not 
apply because of the perceived burden they would place on sentencing 
judges, converting the sentencing hearing into a second trial. Should 
Congress or the U.S. Sentencing Commission change positions and apply 
the rules of evidence to sentencing hearings? Professor Deborah Young 
favors the rules of evidence over other methods of increasing the 
reliability of factfinding at sentencing, because use of the rules of 
evidence correct both potential errors that benefit the prosecution along 
with those benefiting the defense. She argues that evenhanded 
factfinding rules make sense at sentencing since an offender has already 
been convicted and should no longer be given the benefit of the 
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presumption of innocence. Deborah Young, Fact-Finding at Federal 
Sentencing: Why the Guidelines Should Meet the Rules, 79 Cornell L. 
Rev. 299 (1994).  

 
2. Confrontation of witnesses. Although the evidentiary rules 

governing hearsay do not apply to sentencing hearings in federal or state 
courts, the overlapping protections of the Sixth Amendment’s 
Confrontation Clause (and the equivalent provisions of a state 
constitution) still might require that a defendant be allowed to cross-
examine witnesses at the sentencing hearing. The small group of courts 
addressing this question, however, have mostly concluded that the 
Confrontation Clause does not apply to the evidence presented during a 
sentencing hearing. For example, in United States v. Wise, 976 F.2d 393 
(8th Cir. 1992), the sentencing court relied on hearsay testimony by a 
probation officer regarding facts contained in the presentence 
investigation report. The judge allowed the defendant to cross-examine 
the probation officer and to introduce witnesses of his own, but did not 
prevent the probation officer from introducing hearsay statements into 
evidence. The appellate court upheld the sentence and concluded that 
confrontation of witnesses at sentencing was not necessary. See also 
State v. DeSalvo, 903 P.2d 202 (Mont. 1995).  

Different rules apply to capital sentencing proceedings: the 
imposition of a death sentence based on information which a defendant 
does not have the opportunity to deny or explain may run afoul of the 
Confrontation Clause. See Gardner v. Florida, 430 U.S. 349 (1977); 
Grandison v. State, 670 A.2d 398 (1995). The Supreme Court has held 
that the sentencing hearing is part of the “criminal proceedings” and that 
the right to counsel applies at that stage of the proceedings. Mempa v. 
Rhay, 389 U.S. 128 (1967) (establishing right to counsel at sentencing). 
If the Sixth Amendment’s right to counsel (granted to “the accused”) 
applies at sentencing, why doesn’t the same conclusion apply to the Sixth 
Amendment’s right to confront witnesses?  

 
3. Right to remain silent. In Mitchell v. United States, 526 U.S. 314 

(1999), the Supreme Court held that a defendant, after pleading guilty to 
a specific offense, can assert her Fifth Amendment privilege against self-
incrimination at the sentencing hearing and not have a judge draw an 
adverse inference from the defendant’s sentence. Mitchell had refused to 
testify at a sentencing hearing about her involvement in a cocaine 
conspiracy, and the sentencing judge drew a negative inference from the 
defendant’s refusal to discuss the details of the crime concerning the 
amount of drugs involved in the offense and sentenced the defendant to 
ten years’ imprisonment. The Supreme Court reversed, holding that 
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neither the defendant’s guilty plea nor her statements at a plea colloquy 
functioned as a waiver of her right to remain silent at sentencing. 
Furthermore, relying on Griffin v. California, 380 U.S. 609 (1995), 
which held that it was constitutionally impermissible for the prosecutor 
or judge to comment on a criminal defendant’s refusal to testify, the 
Court concluded that the defendant should have been allowed to remain 
silent without it being held against her.  

 
4. Other rights at sentencing. Though most academic commentators 

have typically focused upon (and lamented) the tendency of most courts 
not to extend to sentencing traditional trial rights and procedures relating 
to proof and evidence standards, Professor Alan Michaels has recently 
highlighted that a complete review of all the rights afforded to 
defendants at trial reveals that many more trial rights apply at sentencing 
than one might be led to believe. In a recent article, Michaels has 
systematically examined judicial decisions regarding the applicability of 
constitutional trial rights to sentencing proceedings and produced a 
comprehensive taxonomy of sentencing rights. Summarizing his work, 
Michaels explains that  

 
examin[ing] twenty-five rights – from employing an attorney to not 
having inferences drawn from one’s silence, from bail and Brady to 
presence and proceeding pro se – [reveals] that the Supreme Court has 
found roughly one quarter apply at sentencing and one quarter do not. 
The rights in the remaining half, still undecided at the Supreme Court 
level, have been resolved with similar percentages by lower courts – 
some apply, some do not, and about half remain unresolved.  
 

Alan Michaels, Trial Rights at Sentencing, 81 North Carolina L. Rev. 
1771, 1775 (2003).  
 

2.   The Blakely Revolution: 2004-? 
 

The decisions in Williams and McMillan were meant to facilitate 
individualized, rehabilitation-oriented sentences. Faith in the 
rehabilitative ideal, however, has been declining since the 1960s. See 
Francis Allen, The Decline of the Rehabilitative Ideal (1981). Structured 
sentencing reforms emerged to carry out a different set of justifications 
for sentencing—though, as Chapter 1 suggested, those justifications are 
not always clear. In these newer systems, sentencing determinations 
turned on pre-determined and particularized facts, which made 
sentencing a more trial-like enterprise. As a result, the soundness and 
stability of Williams and McMillan became steadily weaker as modern 
sentencing reforms unfolded.  
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Nevertheless, a series of procedural rulings by the U.S. Supreme 
Court during the 1990s still sanctioned limited procedural rights at 
sentencing. In Nichols v. United States, 511 U.S. 738 (1994), the Court 
held that a sentencing court may consider a defendant’s previous 
uncounseled misdemeanor conviction when sentencing him for a 
subsequent offense, and it cited both Williams and McMillan when 
stressing that the “traditional understanding of the sentencing process [is] 
less exacting than the process of establishing guilt.” In Witte v. United 
States, 515 U.S. 389 (1995), the Court relied again on Williams and 
McMillan in holding that there was no Double Jeopardy violation when a 
prior conviction increased punishment through sentence calculations 
under the federal sentencing guidelines. In United States v. Watts, 519 
U.S. 148 (1997), court stressed the “significance of the different 
standards of proof that govern at trial and sentencing” in holding—in a 7-
2 per curiam opinion!—that federal courts sentencing under the federal 
guidelines could consider conduct relating to charges of which 
defendants had been acquitted.  

A pair of opinions in 1998 and 1999, however, highlighted the 
tension between informal sentencing procedures and structured 
sentencing reforms. In Almendarez-Torres v. United States, 523 U.S. 224 
(1998), the Supreme Court interpreted the federal alien reentry statute, 
which imposed punishment up to two years in prison if a deported alien 
reentered the United States without permission, while also raising the 
maximum sentence to 20 years if the alien had been convicted of an 
aggravated felony before deportation. Although the United States sought 
the enhanced sentence for defendant Almendarez-Torres, the government 
did not allege his prior felony in the indictment or prove it at trial; 
instead, the government submitted proof of the prior felony during the 
sentence hearing. On appeal, Almendarez-Torres argued that the 
sentencing judge could not give him a sentence longer than two years 
because the recidivism issue constituted an element of a separate 
aggravated felony authorizing the 20-year sentence. In a 5-4 decision, the 
Supreme Court interpreted the reentry statute to treat the recidivism 
enhancement as only a sentencing factor, and thus not subject to the 
procedural rules and limitations that apply to crime elements. Justice 
Breyer’s opinion for the majority emphasized that recidivism long has 
been a sentencing factor that is not proven to the jury.  
 When a similar issue arose the following Term in Jones v. United 
States, 526 U.S. 227 (1999), five Justices were now prepared to classify a 
fact as an offense element rather than a sentencing factor. The Court 
reinterpreted Almendarez-Torres as a recidivism “exception” to a general 
rule: provisions establishing higher penalties must be considered 
elements of the offense. The majority in Jones thought that the federal 
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carjacking statute created distinct crimes with distinct elements when 
subsections of the law increased the maximum penalty levels, depending 
on whether the defendant caused serious bodily injury or death. 
According to a revealing footnote in the Jones opinion, “a series of our 
decisions over the past quarter century” suggest that “under the Due 
Process Clause of the Fifth Amendment and the notice and jury trial 
guarantees of the Sixth Amendment, any fact (other than prior 
conviction) that increases the maximum penalty for a crime must be 
charged in an indictment, submitted to a jury, and proven beyond a 
reasonable doubt.”  

With that foundation laid, the Supreme Court decided Apprendi v. 
New Jersey, 530 U.S. 466 (2000), and addressed the question “whether 
the Due Process Clause of the Fourteenth Amendment requires that a 
factual determination authorizing an increase in the maximum prison 
sentence for an offense ... be made by a jury on the basis of proof beyond 
a reasonable doubt.” The statute at issue in Apprendi provided for an 
enhanced maximum sentence if the judge found at sentencing that racial 
bias was a motive for the offense. Justice Stevens at last had the vehicle 
for concerns he had expressed for years. He wrote the following opinion 
for a five-person majority:  

 
[The Fifth and Sixth Amendments] indisputably entitle a criminal 

defendant to a jury determination that he is guilty of every element of 
the crime with which he is charged, beyond a reasonable doubt…. Any 
possible distinction between an “element” of a felony offense and a 
“sentencing factor” was unknown to the practice of criminal 
indictment, trial by jury, and judgment by court as it existed during the 
years surrounding our Nation’s founding. As a general rule, criminal 
proceedings were submitted to a jury after being initiated by an 
indictment containing “all the facts and circumstances which constitute 
the offence, stated with such certainty and precision, that the defendant 
may be enabled to determine the species of offence they constitute, in 
order that he may prepare his defence accordingly and that there may 
be no doubt as to the judgment which should be given, if the defendant 
be convicted.” J. Archbold, Pleading and Evidence in Criminal Cases 
44 (15th ed. 1862)....  

We should be clear that nothing in this history suggests that it is 
impermissible for judges to exercise discretion — taking into 
consideration various factors relating both to offense and offender — in 
imposing a judgment within the range prescribed by statute. We have 
often noted that judges in this country have long exercised discretion of 
this nature in imposing sentence within statutory limits in the individual 
case….  

[Practice] must at least adhere to the basic principles undergirding 
the requirements of trying to a jury all facts necessary to constitute a 
statutory offense, and proving those facts beyond reasonable doubt…. 
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If a defendant faces punishment beyond that provided by statute when 
an offense is committed under certain circumstances but not others, it is 
obvious that both the loss of liberty and the stigma attaching to the 
offense are heightened; it necessarily follows that the defendant should 
not — at the moment the State is put to proof of those circumstances — 
be deprived of protections that have, until that point, unquestionably 
attached….  

In sum, our reexamination of our cases in this area, and of the 
history upon which they rely, confirms [that] any fact that increases the 
penalty for a crime beyond the prescribed statutory maximum [except 
for the fact of a prior conviction] must be submitted to a jury, and 
proved beyond a reasonable doubt.  
 
The majority found nothing inconsistent between its holding and the 

prior decisions of the Court. Almendarez-Torres was treated by the 
majority as “at best an exceptional departure from the historic practice 
we have described.” Compare Kyron Huigens and Danielle Chinea, 
“Three Strikes” Laws and Apprendi’s Irrational, Inequitable Exception 
for Recidivism, 37 Crim. L. Bull. 575 (2001).  

Sharp dissents by Justices O’Connor and Breyer suggested that a 
revolution was in the offing. Justice O’Connor predicted major upheaval 
in the sentencing reform movement:  

 
[T]he apparent effect of the Court’s opinion today is to halt the 

current debate on sentencing reform in its tracks and to invalidate with 
the stroke of a pen three decades’ worth of nationwide reform, all in the 
name of a principle with a questionable constitutional pedigree. 
[Perhaps] the most significant impact of the Court’s decision will be a 
practical one — its unsettling effect on sentencing conducted under 
current federal and state determinate-sentencing schemes…. Because 
many States, like New Jersey, have determinate-sentencing schemes, 
the number of individual sentences drawn into question by the Court’s 
decision could be colossal.  
 
Commentators were divided on whether Apprendi was the start of 

revolution. Some followed the lead of the Apprendi dissenters, and 
argued that the Apprendi decision meant the demise of all structured 
sentence reforms that relied on judicial findings for sentencing 
determinations. See Jeffrey Standen, The End of the Era of Sentencing 
Guidelines: Apprendi v. New Jersey, 87 Iowa L. Rev. 775 (2002). Other 
commentators wondered if Apprendi might be a flash in the pan, since 
narrow readings were possible that would make the decision either an 
illustration of formalism (essentially a set of drafting guidelines to 
legislatures), or a minor decision that would apply only where sentencing 
enhancements exceeded the maximum statutory sentence that could be 
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imposed for the substantive crime in the absence of the enhancement. 
See Alan Michaels, Truth in Convicting: Understanding and Evaluating 
Apprendi, 12 Fed. Sentencing Rep. 320 (2000) (contending that 
Apprendi was a modest and limited restriction on how legislatures can 
define crimes and sentencing structures). Most of the commentary 
adopted the narrower reading of the case but still pointed out that 
Apprendi raised many difficult questions and would likely be a 
significant decision with the capacity to change criminal practice. See, 
e.g., Nancy J. King & Susan R. Klein, Apres Apprendi, 12 Fed. 
Sentencing Rep. 331 (2000) (noting many major legal questions left in 
the immediate wake of the Apprendi decision); Stephanos Bibas, Judicial 
Fact-Finding and Sentence Enhancements in a World of Guilty Pleas, 
110 Yale L.J. 1097, 1100 (2001); Nancy J. King and Susan R. Klein, 
Apprendi and Plea Bargaining, 54 Stan. L. Rev. 295, 297 (2001); 
Benjamin J. Priester, Constitutional Formalism and the Meaning of 
Apprendi v. New Jersey, 38 Am. Crim. L. Rev. 281 (2001).  

The first suggestions that broader readings of Apprendi might take 
hold came in state supreme court decisions that applied the Apprendi rule 
to state structured sentencing schemes. See State v. Gould, 23 P.3d 801 
(Kan. 2001) (invalidating part of the Kansas sentencing guidelines that 
allowed for upward departures). Thousands of appeals challenged well-
established sentencing practices seeming to run afoul of the Apprendi 
rule that any fact “that increases the penalty for a crime beyond the 
prescribed statutory maximum must be submitted to a jury, and proved 
beyond a reasonable doubt.” See, e.g., State v. Lucas, 548 S.E.2d 712 
(N.C. 2001) (addressing what Apprendi means for indictment practices); 
State v. Harvey, 647 N.W.2d 189 (Wis. 2002) (addressing whether 
Apprendi allows judges to instruct juries to take judicial of particular 
aggravating facts); People v. Harris, 784 N.E.2d 792 (Ill. 2003) 
(addressing whether Apprendi impacts the decision to sentence offenders 
to consecutive rather than concurrent terms); State v. Gonzales, 24 P.3d 
776 (N.M. App. 2001) (examining what Apprendi means for juvenile 
court practices). Although Apprendi indisputably generated an enormous 
amount of litigation as well a seemingly continuous stream of appellate 
decisions trying to interpret and give effect to the Apprendi ruling, 
Professor Stephanos Bibas noted in 2003 that its true impact on 
established criminal law doctrines was relatively limited because “state 
courts have by and large interpreted Apprendi very cautiously and 
narrowly [and in only] in a few areas have a few courts interpreted their 
own constitutions more broadly than the federal constitution.” See 
Stephanos Bibas, Apprendi in the States: The Virtues of Federalism as a 
Structural Limit on Errors, 94 J. Crim. L. & Criminology 1 (2003).  
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Though the majority opinion in Apprendi expressly distinguished 
McMillan v. Pennsylvania, there was an obvious tension between 
Apprendi’s “elements” rule for facts that raise maximum sentences and 
McMillan’s holding that facts triggering mandatory minimum sentences 
can be found by a judge based on a preponderance standard of proof. It 
thus came as no surprise when the Supreme Court granted review in 
United States v. Harris, 536 U.S. 545 (2002), to address directly the 
tension between these holdings. In Harris the Court significantly 
restricted the reach of Apprendi, holding that facts which increase 
applicable mandatory minimum penalties can still be treated as 
“sentencing factors” and thus do not require submission to a jury or proof 
beyond a reasonable doubt. Justice Kennedy wrote the majority decision:  

 
McMillan and Apprendi are consistent because there is a 

fundamental distinction between the factual findings that were at issue 
in those two cases. Apprendi said that any fact extending the 
defendant’s sentence beyond the maximum authorized by the jury’s 
verdict would have been considered an element of an aggravated crime 
— and thus the domain of the jury — by those who framed the Bill of 
Rights. The same cannot be said of a fact increasing the mandatory 
minimum (but not extending the sentence beyond the statutory 
maximum), for the jury’s verdict has authorized the judge to impose the 
minimum with or without the finding. As McMillan recognized, a 
statute may reserve this type of factual finding for the judge without 
violating the Constitution….  

McMillan and Apprendi asked whether certain types of facts, 
though labeled sentencing factors by the legislature, were nevertheless 
“traditional elements” to which these constitutional safeguards were 
intended to apply. McMillan’s answer stemmed from certain historical 
and doctrinal understandings about the role of the judge at sentencing. 
The mid-19th century produced a general shift in this country from 
criminal statutes providing fixed-term sentences to those providing 
judges discretion within a permissible range. Under these statutes, 
judges exercise their sentencing discretion through an inquiry broad in 
scope, largely unlimited either as to the kind of information they may 
consider, or the source from which it may come. The Court has 
recognized that this process is constitutional — and that the facts taken 
into consideration need not be alleged in the indictment, submitted to 
the jury, or proved beyond a reasonable doubt….  

McMillan was on firm historical ground … when it held that a 
legislature may specify the condition for a mandatory minimum 
without making the condition an element of the crime. The fact of 
visible firearm possession was more like the facts considered by judges 
when selecting a sentence within the statutory range — facts that, as the 
authorities from the 19th century confirm, have never been charged in 
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the indictment, submitted to the jury, or proved beyond a reasonable 
doubt….  

At issue in Apprendi, by contrast, was a sentencing factor that did 
“swell the penalty above what the law has provided,” and thus 
functioned more like a traditional element. [Once the jury finds all 
those facts that determine the maximum sentence], Apprendi says that 
the defendant has been convicted of the crime; the Fifth and Sixth 
Amendments have been observed; and the Government has been 
authorized to impose any sentence below the maximum. That is why, as 
Apprendi noted, “nothing in this history suggests that it is 
impermissible for judges to exercise discretion — taking into 
consideration various factors relating both to offense and offender — in 
imposing a judgment within the range.” [The] judicial factfinding does 
not “expose a defendant to a punishment greater than that otherwise 
legally prescribed.” Apprendi. Whether chosen by the judge or the 
legislature, the facts guiding judicial discretion below the statutory 
maximum need not be alleged in the indictment, submitted to the jury, 
or proved beyond a reasonable doubt. When a judge sentences the 
defendant to a mandatory minimum, no less than when the judge 
chooses a sentence within the range, the grand and petit juries already 
have found all the facts necessary to authorize the Government to 
impose the sentence. The judge may impose the minimum, the 
maximum, or any other sentence within the range without seeking 
further authorization from those juries — and without contradicting 
Apprendi. 
 
On the same day the U.S. Supreme Court announced this restricted 

view of Apprendi in Harris v. United States, the Court also significantly 
expanded the reach of Apprendi in the capital punishment context. In 
Ring v. Arizona, 536 U.S. 584 (2002), the Court held that facts needed to 
establish eligibility for the death penalty must be treated as “elements” 
and thus require submission to a jury and proof beyond a reasonable 
doubt.  

Timothy Ring was convicted of felony murder in the course of an 
armed robbery, but acquitted of premeditated murder. Under Arizona 
law, the trial judge then held a separate sentencing hearing to determine 
the existence or nonexistence of aggravating circumstances relevant for 
the death penalty. Arizona law stated that the “court alone shall make all 
factual determinations required by this section or the constitution of the 
United States or this state.” The State’s law authorized the judge to 
sentence the defendant to death only if there was at least one aggravating 
circumstance and there were “no mitigating circumstances sufficiently 
substantial to call for leniency.” The trial judge sentenced Ring to death.  

Based on evidence at the sentencing hearing, the judge concluded 
that Ring “is the one who shot and killed Mr. Magoch” and then found 
two aggravating factors: (1) Ring committed the offense in expectation 
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of receiving something of “pecuniary value,” and (2) the offense was 
committed “in an especially heinous, cruel or depraved manner.”  

On appeal, Ring argued that Arizona’s capital sentencing scheme 
violates the Sixth and Fourteenth Amendments to the U.S. Constitution 
because it entrusts to a judge the finding of a fact raising the defendant’s 
maximum penalty. The State, in response, noted that this Court had 
upheld Arizona’s system in Walton v. Arizona, 497 U.S. 639 (1990), and 
had stated in Apprendi that Walton remained good law. But the U.S. 
Supreme Court in Ring ultimately concluded that Walton and Apprendi 
could not be reconciled. Writing for the majority, Justice Ginsburg 
explained:  

 
[W]e hold that Walton and Apprendi are irreconcilable; our Sixth 

Amendment jurisprudence cannot be home to both. Accordingly, we 
overrule Walton to the extent that it allows a sentencing judge, sitting 
without a jury, to find an aggravating circumstance necessary for 
imposition of the death penalty. Because Arizona’s enumerated 
aggravating factors operate as “the functional equivalent of an element 
of a greater offense,” the Sixth Amendment requires that they be found 
by a jury…. 

The right to trial by jury guaranteed by the Sixth Amendment would 
be senselessly diminished if it encompassed the factfinding necessary 
to increase a defendant’s sentence by two years, but not the factfinding 
necessary to put him to death. We hold that the Sixth Amendment 
applies to both.  

 
 After Harris and Ring, the question remained whether Apprendi 
would have sweeping application to non-capital guideline sentencing 
factors typically determined by a judge, and based on a standard of proof 
lower than that required for prediction.  

 
 a.  A Legal Tsunami 

 
The answer to whether Apprendi was a modest blip or a major 

stepping-stone to constitutional reform came in the form of Blakely v. 
Washington, 124 S. Ct. 2531 (2004). At this point you should re-read 
Blakely, reprinted in Chapter 2. When we introduced Blakely, it was to 
highlight the possibility of making juries a central part of sentencing 
determinations. In re-reading Blakely, it would be wise to consider the 
range of issues potentially raised by constitutionalized fact-finding at 
sentencing. 

After reviewing Blakely, consider the following two cases. These 
cases are intended to illustrate the many consequences that flow from the 
Blakely decision. Of course states must decide whether their sentencing 
systems trigger Blakely concerns at all, and courts (and perhaps other 
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actors) must consider the appropriate remedy for any Blakely violation. 
Even where the Blakely doctrine does not implicate the entire sentencing 
system (for example, an indeterminate system) there are likely to be 
particular features of the system that raise potential Blakely arguments 
for some defendants. Following the cases we include an overview of 
potential legal issues raised by Blakely.  
 
Adolphe Smylie v. State 
823 N.E.2d 679 (Ind. 2005) 

 
 SHEPARD, C.J.  

In this appeal and several similar cases, the defendants challenge the 
constitutionality of their sentences under Blakely v. Washington, 124 S. 
Ct. 2531 (2004)…. Attempting to take account of both Blakely and 
United States v. Booker, 543 U.S. ___ (2005), we hold today that 
portions of Indiana’s sentencing scheme violate the Sixth Amendment’s 
right to trial by jury…. 

On separate occasions from May 2001 through May 2002, Smylie 
molested his step-daughter B.J., who was under the age of 14 at the time. 
The State initially charged Smylie with two counts of child molesting, a 
class C felony. It later amended the charges to two counts of child 
solicitation, a class D felony. Smylie pled guilty to the amended charges. 

The Indiana Code provides that the penalty for a class D felony is a 
“fixed term” of one and one-half years, with a maximum of one and 
one-half years added for aggravating circumstances and up to a year 
subtracted for mitigating circumstances. At the sentencing hearing, the 
trial court judge found four aggravating circumstances: 1) Smylie’s 
pattern of criminal activity, 2) his position of trust with the victim, 3) the 
effect of the crime on the victim, and 4) the imposition of a reduced or 
suspended sentence would depreciate the seriousness of the crime. The 
court found two mitigating circumstances: Smylie had no criminal 
history, and he was likely to respond to probation or short-term 
imprisonment. It sentenced him to consecutive two-year terms on each of 
the counts, with six months suspended, for a total of three and one-half 
years. 

 
I.  Indiana’s Sentencing System Is Unconstitutional 
A.  Our “Fixed Terms” Are Much Like Washington’s Presumptive 

Ranges 
[Whether Blakely] represents sound jurisprudence or policy is of no 

moment for us under the Supremacy Clause, and we cannot see any 
grounds for sustaining Indiana’s sentencing scheme given the Blakely 
holding. Indiana’s sentencing scheme provides a “fixed term” 
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presumptive sentence for each class of felonies. These statutes also 
create upper and lower boundaries for each felony sentence. In deciding 
on whether to depart from the presumptive sentence, the trial judge must 
consider seven enumerated factors and may consider various other 
aggravating and mitigating factors.  

From the time Indiana adopted its present sentencing arrangement in 
1977, we have understood it as a regime that requires a given 
presumptive term for each class of crimes, except when the judge finds 
aggravating or mitigating circumstances deemed adequate to justify 
adding or subtracting years. This flows from the words of the substantive 
sentencing provisions. The provision applicable to Smylie’s crime 
mirrors those for other classes of felonies: “A person who commits a 
Class D felony shall be imprisoned for a fixed term of one and one-half 
years, with not more than one and one-half years added for aggravating 
circumstances or not more than one (1) year subtracted for mitigating 
circumstances.”  

For Blakely purposes, Indiana’s “fixed term” is the functional 
equivalent of Washington’s “standard sentencing range.” Both establish 
a mandatory starting point for sentencing criminals based on the 
elements of proof necessary to prove a particular offense and the 
sentencing class into which the offense falls. The trial court judge then 
must engage in judicial fact-finding during sentencing if a sentence 
greater than the presumptive fixed term is to be imposed.2 It is this type 
of judicial fact-finding that concerned the Court in Blakely. “When a 
judge inflicts punishment that the jury’s verdict alone does not allow, the 
jury has not found all the facts ‘which the law makes essential to the 
punishment.’”… 

 
B.  Ours Is Not A Simple “Range” System 

The Attorney General argues that Indiana’s sentencing statutes 
establish a system of ranges for felony convictions, within which a judge 
can work in fashioning a sentence. The State also asserts that the “fixed 
term” presumptive sentence is merely a guidepost for judges operating 
within the ranges. According to the State, Indiana’s sentencing statutes 
do not violate Blakely because the “statutory maximum” is the upper 
limit of the range, rather than the presumptive sentence.  

We find ourselves unable to embrace this plausible contention for 
two reasons. First, the Blakely majority rejected a nearly identical 
argument, saying that “the relevant ‘statutory maximum’ is not the 
maximum sentence a judge may impose after finding additional facts, but 

                                                 
2 Although Indiana’s fixed term is a definitive amount of time and Washington’s 
presumptive sentence is a range, this difference is merely in form. 
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the maximum he may impose without any additional findings.” Indiana’s 
felony sentencing statutes provide “fixed terms” and allow departures 
only if aggravating or mitigating factors are found. These factors are 
assessed by the judge alone. If the trial court adds or subtracts from the 
standard fixed term, the judge must: 1) identify all significant 
aggravating and mitigating factors; 2) specify the findings of fact and 
reasons which lead the court to find such factors; and 3) articulate that 
the aggravating and mitigating factors were evaluated and balanced in 
determination of the sentence.  

Second, the State’s argument runs contrary to the interpretation of 
the Indiana statutory scheme as articulated and implemented by our trial 
and appellate courts over parts of four decades. Because the judge has to 
find additional facts to impose a sentence higher than the presumptive 
sentence, the presumptive sentence is the “relevant statutory maximum.”  

The State also points to the Blakely Court’s disapproval of a 
sentencing system that allows a judge to rely on a probation officer’s 
report to increase a defendant’s maximum potential sentence 
dramatically without warning the defendant either at the time of the 
indictment or the plea. It contends that Indiana’s regime does not allow 
what Justice Scalia called an “unexpected increase” in as much as 
defendants are aware of the maximum sentence that can be imposed for 
any given felony, namely, the range listed in the sentencing statutes. 

Fatal to this assertion is the fact that Washington’s system gave 
similar notification. Washington’s statutes theoretically informed 
defendants that a sentence may be increased to a statutory upper limit if 
“substantial and compelling reasons justify an exceptional sentence.” 
This upper limit in Washington, ten years for a class B felony, still 
allowed a sentence to “balloon” from the statutory maximum based on 
judicial fact-finding. The increase was “unexpected” in one important 
sense, namely that the aggravators used to support a departure from the 
presumptive are not charged in the indictment. The Court was apparently 
unconvinced that this notification problem is remedied by any awareness 
by the defendant of the upper limit.  

 
C.  What Is the Effect of this Blakely Violation? 
 The foregoing conclusion about the unconstitutionality of Indiana’s 
present sentencing system hardly nullifies the entire arrangement. We 
have historically rescued constitutional portions of statutes, if possible, 
when other portions are held unconstitutional. See, e.g., State v. Barker, 
809 N.E.2d 312 (Ind. 2004); State v. Kuebel, 172 N.E.2d 45 (Ind. 1961). 
We have adopted the severability test enunciated in Dorchy v. Kansas, 
264 U.S. 286, 289-90 (1924):  
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A statute bad in part is not necessarily void in its entirety. Provisions 
within the legislative power may stand if separable from the bad. But a 
provision, inherently unobjectionable, cannot be deemed separable 
unless it appears both that, standing alone, legal effect can be given to it 
and that the legislature intended the provision to stand, in case others 
included in the act and held bad should fall. 
 

 It is apparent that Indiana’s sentencing system runs afoul of the 
Sixth Amendment not because it mandates a “fixed term” sentence for 
each felony, but because it mandates both a fixed term and permits 
judicial discretion in finding aggravating or mitigating circumstances to 
deviate from the fixed term. A constitutional scheme akin to ours could 
take one of two forms: (1) our present arrangement of fixed presumptive 
terms, modified to require jury findings on facts in aggravation, or (2) a 
system in which there is no stated “fixed term” (or at least none that has 
legally binding effect) in which judges would impose sentences without a 
jury.  
  The U.S. Supreme Court, in its most recent installment in this Sixth 
Amendment saga, applied Blakely to the Federal Sentencing Guidelines. 
United States v. Booker, 543 U.S. ___ (2005). The Court’s solution was 
to sever and excise a portion of the sentencing statute that made the 
sentence indicated by the Guidelines range mandatory unless the trial 
court found aggravating or mitigating circumstances not adequately 
considered by the U.S. Sentencing Commission. This excising produced 
an arrangement like the second option described above. Blakely had 
explicitly sanctioned such regimes.  
  Our conclusion about severability leads to an outcome more like the 
first choice mentioned above. In excising only the minimal portions of 
the existing statute necessary to comply with Blakely, we are much 
influenced by the fact that the overarching theme of Indiana’s 1977 
sentencing reform was a legislative decision to abandon indeterminate 
sentencing in favor of fixed and predictable penalties. The 1977 act 
assigned to judges the task of imposing penalties stated as a fixed term of 
years and created a structure for setting those penalties that is far more 
definitive than the scheme it replaced. 
  We conclude that the first option listed above is probably more 
faithful to the large objectives of the General Assembly’s 1977 decisions. 
We thus hold that the sort of facts envisioned by Blakely as necessitating 
a jury finding must be found by a jury under Indiana’s existing 
sentencing laws. 
 
D.  Blakely Does Not Invalidate Indiana’s Arrangement for 

Consecutive Terms 
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 Having concluded that Indiana’s system for enhanced sentences 
contravenes Blakely, we turn to a closely related issue posed by Smylie. 
  When sentencing a defendant on multiple counts, an Indiana trial 
judge may impose a consecutive sentence if he or she finds at least one 
aggravator.8 Ortiz v. State, 766 N.E.2d 370 (Ind. 2002); Morgan v. State, 
675 N.E.2d 1067 (Ind. 1996). A defendant does have the right to the 
exercise of a trial court’s discretion. Certainly, where a judge finds that 
aggravating and mitigating circumstances are in equipoise, we have 
required concurrent sentences, Marcum v. State, 725 N.E.2d 852, 863-64 
(Ind. 2000), just as we have where the court has not found any 
aggravating circumstances at all. Hansford v. State, 490 N.E.2d 1083, 
1094 (Ind. 1986). But our statutes do not erect any target or presumption 
concerning concurrent or consecutive sentences. Where the criminal law 
leaves sentencing to the unguided discretion of the judge there is no 
“judicial impingement upon the traditional role of the jury.” Blakely.  
 We find no language in Blakely or in Indiana’s sentencing statutes 
that requires or even favors concurrent sentencing. The trial court’s 
sentencing of Smylie to consecutive terms after finding an aggravating 
circumstance did not increase the sentence above the statutory maximum 
for each offense. There is no constitutional problem with consecutive 
sentencing so long as the trial court does not exceed the combined 
statutory maximums.  
  The trial court sentenced Smylie to two years for each count of class 
D felony child solicitation, six months above the standard fixed term. 
The aggravating factors used to enhance the sentence were not submitted 
to the jury or admitted by Smylie. The enhancement cannot be imposed 
without jury findings. We reverse and remand for a new sentencing on 
these counts, should the State elect, with the intervention of a jury. The 
trial court’s order of consecutive sentences is not defective, and we 
affirm it. 
 [The court also held that Blakely established a “new rule” for 
purpose of retroactivity analysis since Blakely “radically reshaped our 
understanding of a critical element of criminal procedure, and ran 
contrary to established precedent.” The court observed, in footnote 12:  

 
We also note that Blakely has created such controversy that the 
so-called owner of the “Blakely Blog,” Professor Douglas A. Berman, 
of Moritz College of Law at The Ohio State University, has stopped 

                                                 
8 Ind. Code Ann. § 35-50-1-2(c) provides that aggravating and mitigating 
circumstances may be a consideration in imposing concurrent or consecutive 
sentences. Indiana’s caselaw has developed to make an aggravating 
circumstance a requirement before a consecutive sentence may be imposed. See 
Shippen v. State, 477 N.E.2d 903, 905 (Ind. 1985). 
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tracking state cases related to Blakely because of the overwhelming 
number and diversity of the holdings. Douglas A. Berman, In re State 
Blakely Interpretations, (Dec. 9, 2004) at http://sentencing. 
typepad.com. That so many states are wrestling with the meaning of 
Blakely is further evidence of its unpredictability and a further 
indication that reasonable lawyers would not have known of the 
outcome….  
 

The court also held that courts should be liberal in construing whether 
appellants such as Smylie had preserved claims on direct appeal.]  
 
State v. Abdul Abdullah  
2005 WL 1801993 (N.J. Aug. 2, 2005) 

 
ALBIN, J. 
The Sixth Amendment’s jury trial guarantee forbids a judge from 

imposing a sentence beyond the range authorized by either a jury’s 
verdict or a defendant’s admissions at a plea hearing. To conform the 
Code of Criminal Justice to that constitutional principle, today, in State 
v. Natale, we struck down the Code’s system of presumptive term 
sentencing. ___ N.J. ___ (2005) (Natale II ).  

Under the Code, the maximum sentence that a judge may impose 
based on a jury verdict alone is the statutory presumptive term. Without 
being bound by the verdict, however, the judge is empowered by the 
Code to sentence a defendant above the presumptive term based on a 
finding of one or more aggravating factors listed in N.J.S.A. 2C:44-1(a). 
It is the delegation of that authority to a judge to impose a sentence 
above the presumptive based on judicial factfinding that runs afoul of the 
Sixth Amendment. In Natale II we removed the presumptive terms from 
N.J.S.A. 2C:44- 1(f) to bring the Code into compliance with the Sixth 
Amendment.  

We now must decide whether other sentencing procedures under the 
Code intrude on the authority reserved to the jury under the Constitution. 
In this case, we conclude that the powers given to a judge by the Code to 
sentence a defendant to a period of life imprisonment for murder, to a 
period of parole disqualification pursuant to N.J.S.A. 2C:43-6(b), and to 
consecutive sentences for multiple convictions do not run counter to the 
Sixth Amendment.  

Catrina Lark was brutally murdered in her apartment in Atlantic 
City. Defendant Abdul Aleem Abdullah was charged in an indictment 
with her murder  (count one), and with second-degree burglary (counts 
two and three), third-degree possession of a weapon for an unlawful 
purpose (counts four and five), and fourth-degree unlawful possession of 
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a weapon (counts six and seven). During defendant’s trial, a jury learned 
of the events surrounding Lark’s death.  

Defendant and Lark were involved in a two-year romantic 
relationship that ended in December 1998. During that period, defendant 
spent daytime hours with Lark and his evenings with his girlfriend Joan 
Robinson, the mother of his two children. Around January 1999, while 
incarcerated in the Atlantic County jail for a parole violation, defendant 
learned that Lark was involved in a relationship with his cousin, Robert 
Boswell, who also was detained in that jail facility. When Lark visited 
Boswell at the jail two months later, defendant and Boswell became 
embroiled in an argument during which defendant called Lark a “bitch” 
and a “whore.”  

While at the jail, defendant attempted hundreds of collect telephone 
calls to Lark, including 192 in one day, most of which were refused by 
either Lark or her mother. On one occasion when Lark’s mother 
answered and told defendant to stop calling, defendant threatened, “If I 
can’t have the bitch, nobody can have her. I’ll kill her first.” In April 
1999, defendant was released from jail.  

On May 2, 1999, at approximately 3:30 a.m., Lark made a telephone 
call to Jessica Ruiz, her neighbor across the street, and told her that 
defendant was “knocking on her window trying to get in her house.” 
Before hanging up, Lark informed Ruiz that defendant had walked down 
the street and apparently was gone. Lark assured Ruiz that she was “all 
right,” and they agreed to talk again later in the morning. During the 
early morning hours of that same day, Stella Hargrove, who lived in the 
apartment above Lark’s, was awakened by a female voice downstairs, 
calling out “Aleem, [don’t] hit me, stop hitting me.”  

That morning, between 7:00 and 8:00 a.m., Ruiz’s boyfriend, 
Ronald Taylor, went to check on Lark and found her apartment door 
unlocked. When he called her name and there was no response, Taylor 
went inside and discovered Lark’s body on the kitchen floor. He then 
returned to Ruiz’s apartment and the police were notified. 

Upon arriving in Lark’s apartment, the police observed blood on the 
walls and the scene in total disarray. Lark was found lying naked from 
the waist down in a pool of her own blood on the kitchen floor. She had 
no pulse and had suffered “multiple lacerations, contusions, and cutting 
wounds” and “blunt force injuries” over her entire upper body and head. 
Her skull had been fractured “into many pieces,” her left eye ruptured, 
and a fingertip severed. According to the Atlantic County Medical 
Examiner, the twenty-two-year-old victim died from “multiple blunt and 
sharp force injuries of the head, neck, and upper torso areas.”  

The police retrieved from the area near Lark’s body a bloody rolling 
pin, a broken clothes iron, an electric skillet, a cast-iron frying pan, and a 
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ceramic lamp. The police also recovered a variety of broken, bent, and 
blood-stained knives scattered throughout the apartment, and a bloody 
weightlifting glove. The physical evidence pointed to defendant as the 
killer. Defendant’s fingerprints were discovered on the skillet’s broken 
handle. A forensic examination revealed the presence of both defendant’s 
blood and a mixture of his and Lark’s blood in the apartment. In 
addition, Ruiz testified that the bloodstained glove found at the scene 
was similar to one she had seen defendant wearing. 

After surveying the crime scene, the police arrested defendant at his 
home. At the time of his arrest, defendant was bleeding from a cut on his 
hand that he claimed occurred when he fell from his bicycle the previous 
day. In response to questioning, defendant maintained that he had been 
home with his girlfriend, Robinson, on the morning of the killing. 
However, Robinson testified that defendant got up and left their 
apartment at around 2:40 A.M., and returned sometime between 3:00 and 
3:30 a.m., making “a lot of noise when he came in.”  

When defendant testified, he admitted that he lied to the police 
about staying home all night and explained that he had gone out to buy 
and smoke marijuana at about 2:30 or 3:00 a.m. He denied that he called 
Lark a “bitch” and a “whore” or that he threatened Lark’s life in a 
conversation with her mother. Defendant offered as an alibi witness 
Victor Winters, who corroborated that he sold marijuana to defendant 
around 2:30 A.M. on May 2, and smoked with him for approximately 
thirty minutes.  

The jury found defendant guilty of all counts in the indictment. At 
sentencing, the trial court identified four aggravating factors: “[t]he 
nature and circumstances of the offense ... including whether or not it 
was committed in an especially heinous, cruel, or depraved manner”; 
“the risk that ... defendant will commit another offense”; the “extent” and 
“seriousness” of “defendant’s prior criminal record”; and “[the need to 
deter defendant] and others from violating the law.” Finding the 
aggravating factors to be “overwhelming” and no mitigating factors, the 
court sentenced defendant to life imprisonment with a thirty-year parole 
disqualifier on the murder conviction and to a consecutive ten-year 
prison term with a five-year parole disqualifier on one of the second-
degree burglary convictions. The remaining charges were merged into 
the murder conviction.  

The court detailed its reasons for imposing sentence:  
 
This is the most brutal murder the court has seen in over 23 years on 
the bench. Defendant stabbed and bludgeoned the victim. Six knives 
were either bent or broken. A cast iron frying pan, an electric frying 
pan, a wooden rolling pin, an electric iron and a ceramic lamp were 
also smashed and broken over the victim’s head and body. Defendant 
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has a prior history of domestic violence. He has previously violated 
parole. This is a vicious dangerous defendant. Society needs to be 
protected from him.... An 18-year prison term imposed on a prior 
offense did not deter defendant. He violated parole on that offense and 
committed this murder shortly after being released when he “maxed 
out.” ... [H]e is the same man who laughed and smirked at the victim’s 
family during trial. His sympathy at sentencing rings hollow. 

 
On appeal, defendant argued that because the jury did not determine 

the essential facts necessary for the imposition of maximum terms for 
murder and second-degree burglary, for the burglary parole disqualifier, 
and for consecutive sentences, defendant “was denied his Sixth 
Amendment [jury trial] right” as articulated in Blakely v. Washington.  

The appellate panel dismissed defendant’s claim that the maximum 
sentence that could be imposed for burglary based on the jury’s verdict 
was the presumptive term for second-degree offenses, i.e., seven years. 
Alternatively, even if the maximum sentence for Sixth Amendment 
purposes was the presumptive term, the panel found that the trial court 
applied only offender-based aggravating factors to justify the ten-year 
sentence for second-degree burglary. Finding that those aggravating 
factors emanated from defendant’s prior criminal convictions, the panel 
determined that those factors could be used to increase the penalty above 
the seven-year presumptive term. The panel inferred from the record that 
the trial court did not rely on aggravating factor (1) (“the offense ... was 
committed in an especially heinous, cruel, or depraved manner”), to 
increase defendant’s sentence on the burglary conviction above the 
presumptive, but applied that factor only to the murder conviction.  

Next, the panel concluded that the imposition of a term of life 
imprisonment for murder did not violate Blakely. It noted that the 
sentencing range for murder is thirty years to life imprisonment and that 
murder has no presumptive term under N.J.S.A. 2C:44-1(f)(1). The panel 
reasoned that defendant’s sentence of life imprisonment fell within the 
standard range in which judicial factfinding is permissible.  

Last, the panel held that the Sixth Amendment under Blakely and 
Apprendi does not require that a jury determine the factors necessary for 
the imposition of parole ineligibility or consecutive terms. The panel not 
only upheld the constitutionality of the sentences, but also found that 
they were “not manifestly excessive or unduly punitive and [did] not 
constitute an abuse of discretion.” 

This Court granted defendant’s petition for certification limited to 
the constitutional challenge of his sentence. We now reverse in part and 
affirm in part.  

We first consider the constitutionality of defendant’s sentence for 
second-degree burglary. In Apprendi the United States Supreme Court 
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held: “[o]ther than the fact of a prior conviction, any fact that increases 
the penalty for a crime beyond the prescribed statutory maximum must 
be submitted to a jury, and proved beyond a reasonable doubt.” In 
Blakely the Court refined that formulation by explaining that “the 
‘statutory maximum’ for Apprendi purposes is the maximum sentence a 
judge may impose solely on the basis of the facts reflected in the jury 
verdict or admitted by the defendant.” Thus, “the relevant ‘statutory 
maximum’” is the sentence a judge may impose without making any 
judicial factfindings.  

Under the Code of Criminal Justice, a second-degree crime is 
punishable by a term of imprisonment between five and ten years, with a 
presumptive term of seven years. In Natale II we held that the maximum 
sentence that can be imposed based on a jury verdict alone is the 
presumptive term, and therefore “the ‘statutory maximum’ for Blakely 
and Booker purposes is the presumptive term.” Contrary to the Appellate 
Division’s understanding, a sentence above the presumptive term 
premised on a judge’s finding of aggravating factors, other than the fact 
of a prior criminal conviction, is “incompatible with the holdings in 
Apprendi, Blakely, and Booker.”  

In this case, the trial court imposed a ten-year sentence for second-
degree burglary based on its finding four aggravating factors in N.J.S.A. 
2C:44- 1(a): (1) nature of the offense, (3) risk of recidivism, (6) prior 
criminal record, and (9) need to deter. Apparently, based on facts not 
found by the jury, defendant received a sentence three years above the 
presumptive term for second-degree burglary. We disagree with the 
Appellate Division’s conclusion that the trial court relied exclusively on 
aggravating factors (3), (6), and (9) to justify a sentence at the top of the 
range for the burglary conviction.  

On the spare record before us, it appears that the sentencing court 
used the “especially heinous, cruel, or depraved nature of the crime”—a 
fact not specifically found by the jury—as a basis for increasing the 
burglary sentence above its presumptive term. Moreover, we cannot tell 
from the record whether the court used that factfinding to support only 
aggravating factor (1) or whether it also was used to support aggravating 
factors (3) and (9). In other words, the sentencing court may have 
concluded that the “especially heinous, cruel, or depraved manner” of the 
killing indicated a risk of recidivism and a need to deter. In light of 
Blakely and our decision in Natale II only a jury finding of that fact 
would justify increasing a sentence above the presumptive. Accordingly, 
we are compelled to remand for resentencing on the burglary conviction.2  
                                                 
2 We note that had the trial court specifically found that aggravating factors (3), 
(6), and (9) related to defendant’s prior convictions as the basis for increasing 
defendant’s sentence above the presumptive, we might have come to a different 
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In Natale II we excised the presumptive terms from the Code so that 
judges, not juries, still will decide the aggravating factors as the 
Legislature would have intended, and to bring the Code into conformity 
with the Sixth Amendment. Therefore, on remand, without the 
presumptive term as the required starting point, the court will consider all 
applicable aggravating and mitigating factors in determining the 
appropriate sentence within the range for second-degree burglary. On 
remand, the court also must articulate with specificity why it selected the 
applicable sentencing factors and how it weighed those factors in 
imposing the appropriate sentence.  

The trial court sentenced defendant to life imprisonment with a 
thirty-year parole disqualifier for the murder of Catrina Lark. Defendant 
acknowledges that the Code does not provide a presumptive term for 
murder, but argues that the statutory minimum thirty-year term is a de 
facto presumptive sentence. From that premise, defendant concludes that 
the maximum sentence authorized by the jury verdict alone was a thirty-
year parole ineligibility term and that the court’s findings of aggravating 
factors to increase his sentence to life imprisonment violated Blakely. We 
disagree with both defendant’s premise and conclusion.  

Unlike almost every crime enumerated in the Code, murder has no 
presumptive term. N.J.S.A. 2C:11-3(b)(1) provides in relevant part:  

 
Murder is a crime of the first degree but a person convicted of murder 
shall be sentenced, except as provided in subsection c. of this section, 
by the court to a term of 30 years, during which the person shall not be 
eligible for parole, or be sentenced to a specific term of years which 
shall be between 30 years and life imprisonment of which the person 
shall serve 30 years before being eligible for parole. [Emphasis added.]  
 
The provision of the Code that implements presumptive term 

sentencing specifically exempts murder from its sweep: “Except for the 
crime of murder, unless the preponderance of aggravating or mitigating 
factors ... weighs in favor of a higher or lower term” within the 
                                                                                                             
result. “[T]he fact of a prior conviction” may be used to increase the “penalty for 
a crime beyond the prescribed statutory maximum.” Apprendi, 530 U.S. at 490; 
see also Almendarez-Torres v. United States, 523 U.S. 224, 243 (1998) 
(“[Recidivism] is a traditional, if not the most traditional, basis for a sentencing 
court’s increasing an offender’s sentence”). Aggravating factors (3), (6), and (9), 
arguably, are inextricably linked to the recidivism exception. In a discretionary 
sentencing system in which the court decides the weight to give to a prior 
criminal conviction and how high on the scale to increase the sentence, the court 
naturally would consider the risk a defendant will re-offend and the need to 
deter. We do not know what value a court can give to a criminal conviction in 
our system without considering those factors. 
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sentencing ranges for the four degrees of crimes, the court “shall impose” 
the presumptive term. N.J.S.A. 2C:44-1(f)(1) (emphasis added). 
Accordingly, the standard range for murder is a sentence between thirty 
years and life imprisonment. In contrast with defendant’s burglary 
conviction, in which the upper sentencing limit based on the jury’s 
verdict alone was the presumptive term, defendant’s murder conviction 
did not impose a de facto ceiling below life imprisonment. Therefore, the 
trial court had discretion to impose a sentence within the statutory range 
of thirty years to life based on its consideration of the applicable 
sentencing factors.  

This state’s sentencing scheme for murder is almost identical to the 
example of an indeterminate sentencing scheme depicted with approval 
in Blakely. In the Blakely example, an indeterminate sentencing “system 
that says the judge may punish burglary with 10 to 40 years,” is 
constitutionally permissible because in such a system “every burglar 
knows he is risking 40 years in jail.” Under such a system, a judge may 
“rule on those facts he deems important to the exercise of his sentencing 
discretion” within the statutory range.  

Likewise, “because the crime of murder has no presumptive term, 
defendant, like every murderer, knows he is risking life in prison.” We 
therefore conclude that defendant’s sentence of life imprisonment was 
not in derogation of his Sixth Amendment jury trial right.  

We also reject defendant’s claim that the trial court abridged his due 
process and jury trial rights by sentencing him to a five-year period of 
parole ineligibility on his second-degree burglary conviction “based upon 
facts neither admitted by defendant nor found by the jury.” We find no 
support in either federal or state case law for defendant’s contention. 
 Based on its finding of four aggravating factors and no mitigating 
factors, the trial court imposed the maximum parole disqualifier—five 
years—on the ten-year burglary sentence in accordance with N.J.S.A. 
2C:43-6(b). That statute provides sentencing judges with the authority to 
impose a period of parole ineligibility on the four graded crimes 
enumerated in the Code:  

 
As part of a sentence for any crime, where the court is clearly 
convinced that the aggravating factors substantially outweigh the 
mitigating factors, as set forth in subsections a. and b. of N.J.S.A. 
2C:44-1, the court may fix a minimum term not to exceed one-half of 
the term set pursuant to subsection a., or one-half of the term set 
pursuant to a maximum period of incarceration for a crime set forth in 
any statute other than this code, during which the defendant shall not be 
eligible for parole; provided that no defendant shall be eligible for 
parole at a date earlier than otherwise provided by the law governing 
parole. N.J.S.A. 2C:43-6(b) (emphasis added).  
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 In making the discretionary decision whether to impose a parole 
disqualifier, “the court balances the same aggravating and mitigating 
factors used to determine the” length of the sentence, but applies a 
stricter standard that reflects the serious impact that a parole disqualifier 
will have on the “real time” a defendant serves on his sentence. 

Both the United States Supreme Court and this Court have upheld 
the constitutionality of statutes that allow judges to impose mandatory-
minimum parole ineligibility terms within the sentencing range 
authorized by the jury verdict. See, e.g., Harris v. United States, 536 U.S. 
545, 568 (2002); McMillan v. Pennsylvania, 477 U.S. 79, 84-86 (1986); 
Stanton, 820 A.2d 637.4 Apprendi and Blakely stand for the proposition 
that the jury’s verdict sets the maximum range of the sentence and that 
any fact extending the defendant’s sentence beyond that range, other than 
that of a prior conviction, must be decided by the jury. However, for 
Sixth Amendment purposes, facts used to extend the sentence beyond the 
statutory maximum are deemed different from facts used to set the 
minimum sentence. “Within the range authorized by the jury’s verdict, ... 
the political system may channel judicial discretion—and rely upon 
judicial expertise—by requiring defendants to serve minimum terms after 
judges make certain factual findings.” Harris. Accordingly, the 
imposition of a minimum sentence based on judicial findings “does not 
evade the requirements of the Fifth and Sixth Amendments.”  

In McMillan v. Pennsylvania the United States Supreme Court 
affirmed the constitutionality of a Pennsylvania statute that authorized a 
judge to sentence a convicted felon to a five-year mandatory-minimum 
term. The statute provided that if the judge found “by a preponderance of 
the evidence that the” felon “‘visibly possessed a firearm’” when he 
committed the offense, the parole disqualifier would automatically apply. 
In that case, the five-year parole disqualifier fell well within the 
maximum range permitted by the jury verdict.  

In Harris v. United States the Court again upheld the 
constitutionality of a statute authorizing a judge, based on judicial 
factfindings, to impose a minimum term of imprisonment within the 
range sanctioned by the jury verdict. In that case, a federal statute 
provided that a person convicted of carrying a firearm during a drug 
trafficking crime must be sentenced to a mandatory-minimum term of 
five years. The statute further required the sentencing judge to increase 
the mandatory minimum to seven years if he found the gun was 
“brandished” and to ten years if he found the gun was “discharged.” The 
trial court “found by a preponderance of the evidence that [the 
defendant] had brandished the gun.” The Supreme Court affirmed the 
defendant’s seven-year mandatory-minimum sentence. 
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In State v. Stanton this Court upheld the constitutionality of the 
vehicular homicide statute that required the sentencing judge to impose a 
mandatory-minimum sentence if he found by a preponderance of the 
evidence that the defendant drove while under the influence of alcohol or 
drugs. 820 A.2d 637. In that case, the defendant was convicted by a jury 
of second-degree vehicular homicide, contrary to N.J.S.A. 2C:11-5. 
Based on evidence presented at trial that the defendant was driving while 
under the influence, the sentencing court imposed a three-year parole 
disqualifier. This Court determined that the under-the-influence 
sentencing factor was not an element of vehicular homicide necessitating 
a jury determination. Relying on McMillan and Harris the Court further 
held that there was no federal or state constitutional impediment to a 
judge imposing mandatory-minimum sentences based on judicial 
factfindings. 

In this case, defendant challenges N.J.S.A. 2C:43-6(b), which 
invests the sentencing court with the discretion to impose a parole 
disqualifier “where the court is clearly convinced that the aggravating 
factors substantially outweigh the mitigating factors.” Those sentencing 
factors are the traditional factors that courts always have considered in 
determining an appropriate sentence. They were neither intended by the 
Legislature to constitute elements of a crime nor were they transformed 
into constitutional elements when the judge used them to justify 
imposing a parole disqualifier. In light of the outcomes in McMillan, 
Harris and Stanton and the constitutional principles that undergird them, 
we hold that N.J.S.A. 2C:43-6(b) does not violate the federal or state 
constitutional rights to due process and trial by jury. 

Accordingly, defendant’s five-year term of parole ineligibility for 
second-degree burglary falls squarely within the constitutional 
boundaries set forth in those cases. However, because of our earlier 
holding requiring a remand for resentencing on the burglary conviction, 
the remand court again will consider the appropriate parole disqualifier 
based on its weighing of the applicable factors. We note that the court 
must articulate on the record whether it was clearly convinced that the 
aggravating factors substantially outweighed the mitigating factors…. 

Last, defendant claims that Blakely, supra, requires that the jury, not 
the judge, make the findings of fact necessary for the imposition of 
consecutive sentences. On that basis, he challenges the judicially-
imposed consecutive sentences that he received for murder and burglary. 
We find no constitutional impediment to a judge’s deciding whether a 
defendant should serve consecutive sentences under the standards 
governing sentencing in this state. N.J.S.A. 2C:44-5(a) provides in 
relevant part that “[w]hen multiple sentences of imprisonment are 
imposed on a defendant for more than one offense, ... such multiple 
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sentences shall run concurrently or consecutively as the court determines 
at the time of sentence.” The discretion given to sentencing courts “to 
impose consecutive sentences” by the Code of Criminal Justice was the 
continuation of “a long-standing common-law principle.” State in re 
T.B., 634 A.2d 473 (N.J. 1993) (per curiam). The Code, however, does 
not set forth any standards to guide the court’s discretion in deciding 
whether to impose “consecutive or concurrent sentences ... when a 
defendant is convicted of multiple offenses.” State v. Miller, 527 A.2d 
1362 (N.J. 1987). To bring rationality to the process and to further the 
goal of sentencing uniformity, this Court, in State v. Yarbough, 
developed criteria to be applied by the courts in making those decisions. 
498 A.2d 1239 (1985). 

The Yarbough criteria are:  
 

(1) there can be no free crimes in a system for which the punishment 
shall fit the crime;  
(2) the reasons for imposing either a consecutive or concurrent sentence 
should be separately stated in the sentencing decision;  
(3) some reasons to be considered by the sentencing court should 
include facts relating to the crimes, including whether or not:  

(a) the crimes and their objectives were predominantly 
independent of each other;  
(b) the crimes involved separate acts of violence or threats of 
violence;  
(c) the crimes were committed at different times or separate 
places, rather than being committed so closely in time and place 
as to indicate a single period of aberrant behavior;  
(d) any of the crimes involved multiple victims;  
(e) the convictions for which the sentences are to be imposed are 
numerous;  

(4) there should be no double counting of aggravating factors;  
(5) successive terms for the same offense should not ordinarily be equal 
to the punishment for the first offense; and  
(6) there should be an overall outer limit on the cumulation of 
consecutive sentences for multiple offenses not to exceed the sum of 
the longest terms (including an extended term, if eligible) that could be 
imposed for the two most serious offenses.  
 
In 1993, the Legislature eliminated the cap on the number of 

consecutive sentences that could be imposed pursuant to the sixth factor 
by amending N.J.S.A. 2C:44-5(a)(2) to provide that “[t]here shall be no 
overall outer limit on the cumulation of consecutive sentences for 
multiple offenses.” The amendment granted greater discretion to judges 
in determining the overall length of a sentence. 

Under our sentencing scheme, there is no presumption in favor of 
concurrent sentences and therefore the maximum potential sentence 
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authorized by the jury verdict is the aggregate of sentences for multiple 
convictions. See N.J.S.A. 2C:44-5(a). In other words, the sentencing 
range is the maximum sentence for each offense added to every other 
offense. The Yarbough factors serve much the same purpose that 
aggravating and mitigating factors do in guiding the court toward a 
sentence within the statutory range. Thus, “every [criminal] knows he is 
risking” an aggregate sentence covering all the offenses he has 
committed. In this case, defendant was on notice that based on the jury’s 
findings, his convictions for murder, second-degree burglary, and the 
other offenses exposed him to a sentence exceeding life imprisonment. 

In that vein, consecutive sentences do not invoke the same concerns 
that troubled the Supreme Court in Apprendi, Blakely, and Booker. As in 
any indeterminate sentencing scheme, the jury verdict in this case 
allowed the judge to impose a consecutive or concurrent sentence within 
the maximum range based on the sentencing court’s discretionary 
findings. Unlike a trial court that engages in factfinding as the basis for 
exceeding the sentence authorized by a jury’s verdict, the court here 
imposed consecutive sentences that were supported by the jury’s separate 
guilty verdicts for each offense. With the exception of merged offenses, 
defendant knew that he potentially could be sentenced to the sum of the 
maximum sentences for all of the offenses combined. 

We therefore conclude that imposing a consecutive sentence for 
murder and burglary in this case did not exceed the statutory maximum 
for Blakely or Apprendi purposes. However, because the trial court did 
not explain why it imposed consecutive sentences, we are compelled to 
remand for the court to place its reasons on the record. We remind our 
courts that when imposing either consecutive or concurrent sentences, 
“[t]he focus should be on the fairness of the overall sentence,” and that 
they should articulate the reasons for their decisions with specific 
reference to the Yarbough factors.  

Accordingly, we reverse defendant’s ten-year sentence for second-
degree burglary and remand to the trial court to determine the sentence 
anew in accordance with Natale II. The court will consider again the 
imposition of a parole disqualifier. We affirm defendant’s sentence of 
life imprisonment with a thirty-year parole disqualifier on the murder 
conviction. We also hold that judicially-imposed parole disqualifiers 
pursuant to N.J.S.A. 2C:43-6(b) and judicially-imposed consecutive 
sentences do not violate the Sixth Amendment. On remand, the court 
must articulate for the record its reasons for imposing consecutive 
sentences and any parole disqualifier. 
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Notes 
 
 1. State Blakely challenges.  In her Blakely dissent, Justice 
O’Connor cited to nine state sentencing systems that she believed would 
be significantly impacted by the Court’s ruling. Her state “head-count” 
was incomplete: perhaps as many as 20 state have statutory or guideline 
structured sentencing systems or provisions that have been subject to 
new constitutional questions in the wake of Blakely.   
 The amount of Blakely litigation in the states is staggering: within a 
year of the decision, there were already more than 2500 state judicial 
opinions appearing in on-line databases grappling with the impact of 
Blakely, and these opinions likely represent on the proverbial tip of the 
Blakely iceberg. Interestingly, the pace of Blakely litigation in the states 
is varied even in those jurisdictions in which structured sentencing rules 
clearly needed reexamined in light of Blakely: In a few states (such as 
Minnesota and Oregon), litigation over Blakely issues produced a major 
state supreme court ruling less than six month after Blakely was handed 
down by the Supreme Court; in other states (such as New Jersey and 
Ohio), a full year passed before the state’s highest court addressed 
Blakely’s local impact. 
 
 2. Judicial determination of concurrent versus consecutive 
sentences. In systems that require the finding of some predicate fact 
before a consecutive sentence can replace the presumptive concurrent 
sentence, judicial determination of the facts supporting the application of 
consecutive sentencing has the functional impact of extended a 
defendant’s sentence. Don’t such factual determinations to support the 
application of consecutive sentences necessarily implicate the Sixth 
Amendment concerns raised in Blakely? Every court addressing this 
question to date has held, like the Indiana Supreme Court in Smylie and 
the New Jersey Supreme Court in Abdullah, that Blakely only applies to 
the selection of the proper sentence for each crime of conviction, but not 
to the interaction among those sentences. Are these rulings sound as a 
matter or law or policy?  
 

Problem 6-1. New Jersey Sentencing Commission 
 
 New Jersey has a new sentencing commission. If you were a 
member of the sentencing commission, how might you respond to the 
Abdullah decision? 
 

__________ 
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 The following summary of legal issues raised by Blakely was 
written before the United States Supreme Court decided Booker. 
However this overview of legal issues remains the best available, and 
since the report was aimed at states it remains timely. Many of the same 
issues for state systems will need to be resolved in the federal system—
and few of these questions—other than the general applicability of 
Blakely to the federal system and the initial remedy, were answered by 
Booker.  
 
Aggravated Sentencing: Blakely v. Washington  
Legal Considerations for State Sentencing Systems  
Jon Wool, Vera Institute (2004) 

 
Few decisions in recent memory have engendered as much 

uncertainty in the state and federal courts as Blakely v. Washington, 542 
U.S. ___ (2004)….  

There is no doubt that Blakely … is disturbing the legal landscape 
for states with structured sentencing systems.… To achieve either the 
modest goal of minimizing Blakely’s disruption or the more ambitious 
aim of broader policy improvement requires state legislators and others 
involved in statutory reform to pay close sentence above the guidelines 
range but below the statutory attention to the rationale underlying the 
Court’s decision….  

This report discusses the legal considerations raised by Blakely and 
presents further implications of the ruling within and beyond state 
structured sentencing systems. It is intended as a primer—identifying and 
discussing, without attempting to resolve, the range of legal issues 
raised—for those charged with responding to Blakely and the Court’s 
related decisions. 

[T]his paper addresses the following themes: 
 
• The Court’s focus on the effects of sentencing rules, rather than their 

labels 
• The nature of “facts” under Blakely 
• The dwindling distinction between “sentencing factors” and 

“elements”  
• The Blakely implications of delayed eligibility for release  
• The impact on dispositional departures and sentences other than 

incarceration  
• The limited effect on consecutive versus concurrent sentences 
• Guilty pleas and the uncertainty of Blakely waivers 
• The precarious prior conviction exception 
• The problem of judicial fact-finding prior to sentencing, and 
• Retroactive application of the Blakely rule. 
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… To gauge the effect on particular structured sentencing systems 

and to understand how states may avoid Blakely’s troubled waters, it is 
necessary first to examine the Court’s apparent motivating principles and 
some of the legal issues presented in these cases.  

 
The Court’s focus on effect, rather than form 
The principal dispute between the majority and dissenting opinions 

in Blakely … is whether the Sixth Amendment jury right requires an 
unambiguous rule or whether states should be free to allow some degree 
of judicial determination of sentencing factors. The Court emphatically 
espouses a formalist approach by eliminating any distinction between 
sentencing factors and elements of an offense for jury right purposes. 
Legislatures are no longer free to empower judges to determine facts to 
elevate a sentence beyond the effective maximum; labeling a factor as 
germane only to sentencing rather than guilt will not obviate the need to 
prove it to a jury beyond a reasonable doubt.  

But it is an odd sort of formalism: Blakely makes clear that the 
required analysis turns on the effect, rather than the form, of a fact-
finding. This principle has been at the foundation of the entire line of 
cases: “[T]he relevant inquiry is one not of form, but of effect—does the 
required finding expose the defendant to a greater punishment than that 
authorized by the jury’s guilty verdict?” Apprendi v. New Jersey, 530 
U.S. 466, 494 (2000). Put another way, the Court clarifies what was first 
suggested in Blakely’s predecessors: it is the effective sentence, 
regardless of what it is called, that must not be surpassed on the basis of 
a judge’s fact-finding. “[T]he relevant ‘statutory maximum’ is not the 
maximum sentence a judge may impose after finding additional facts [the 
formal statutory maximum sentence], but the maximum he may impose 
without any additional findings [the effective maximum sentence].” It is 
odd too because the chosen effect—the surpassing of a sentencing 
threshold—has no obvious Sixth Amendment significance.  

There are numerous implications of this focus on effect, rather than 
form…. Indeed, the emphasis on effect rather than form makes it likely 
that the source of the legal rule that creates a presumptive sentencing 
threshold is irrelevant. State guidelines systems derived from 
administrative sources that nonetheless have the force of law will likely 
be no less affected by the Court’s holding than those derived from 
statute.  

A similar question arises when courts establish effective sentencing 
thresholds that may be surpassed only on some judicial factual 
determination. Just as with administratively promulgated guidelines or 
their functional equivalents, sentencing thresholds created by court 
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decisions appear to fall within the Blakely rule. Some states have 
established upper sentencing thresholds through judicial decisions that 
have the same force as statutory law. The Court of Appeals of Alaska, 
for example, has long followed the rule it articulated in Austin v. State, 
627 P.2d 657 (Alaska Ct. App. 1981). That judge-made rule requires that 
most first felony offenders, for whom Alaska’s statutory sentencing 
guidelines do not apply, may not receive a sentence greater than the 
maximum guidelines sentence for second felony offenders unless a judge 
finds an aggravating factor or extraordinary circumstance.15 When courts 
create an effective maximum sentence in this way, as is done elsewhere 
through administrative guidelines or statute, it may trigger a right to jury 
determination of any factor that authorizes a sentence beyond the 
threshold.  

The Court makes clear that other distinctions that turn on form, 
rather than effect, are irrelevant to its constitutional inquiry. The Court 
states, for example, that it does not matter whether a sentencing scheme 
mandates an enhanced sentence after a judge finds certain facts or merely 
authorizes one. It is likewise irrelevant whether facts that lead to an 
enhanced sentence are found in an exhaustive statutory list or an 
illustrative, open-ended one. And although it is not explicitly addressed 
in the Court’s decision, it is evident that its holding is not limited to 
structured sentencing systems. Such systems, the focus of Practical 
Implications for State Sentencing Systems, are affected at the most basic 
and broadest level, yet any statutory provision that imposes a sentencing 
threshold that may be surpassed only by judicial fact-finding is suspect.  

A number of states that do not have structured sentencing systems 
employ enhancement statutes that hinge on a judge finding some fact or 
circumstance relating to the commission of the offense or the status of 
the victim. New Jersey, for example, responded to the Apprendi 
decision—which struck down that state’s bias crime enhancement 
provision—by deleting that provision and one other. However, a half-
dozen enhancement provisions remain in New Jersey’s statutes, 
including those governing gang crimes, crimes for hire, crimes 
committed with a firearm or while in possession of a stolen vehicle, and 
crimes against persons under the age of sixteen. N.J. Stat. Ann. §2C:44-
3. Rhode Island, on the other hand, has a statutory provision that directs 
the courts each year to adopt presumptive sentence ranges for those 
felony categories that constituted more than five percent of the caseload 
during the preceding year. R.I. Gen. Laws §12-19.3-2. A companion 
statute directs judges to impose sentences within the presumptive ranges 

                                                 
15 Statutes set out the factors involved in finding an aggravating factor or 
extraordinary circumstance. Alaska Stat. §§12.55.155(c), 12.55.165.  
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for those felonies unless a judge makes a finding justifying an alternative 
sentence based on, among other things, the nature and circumstances of 
the offense. R.I. Gen. Laws §12-19.3-3. As statutes that allow otherwise 
unavailable additional punishment based on offense or victim 
characteristics are not covered by the sole exception to the Blakely rule—
for the fact of prior conviction—they are clearly suspect.  

 
The uneasy nature of “facts” under Blakely  

The Court’s insistence on establishing an unambiguous, “bright-
line,” rule that turns on effect suggests that any effort to distinguish 
between the “facts” referred to in the decision and some other or lesser 
form of information, will fail. A sentencing scheme, therefore, may run 
afoul of the Sixth Amendment if it relies on a judicial determination of 
“findings,” “factors,” “circumstances,” or “reasons,” rather than “facts,” 
to increase a sentence, regardless of the chosen label. Voluntary 
sentencing guidelines systems that require a judge to apply the guidelines 
and state reasons for enhanced sentences also may be implicated by 
Blakely. Stating reasons implies that one has made a factual 
determination underlying those reasons.  

Not all facts are equally susceptible to jury determination. Courts 
have long struggled to draw lines between questions of fact—which are 
traditionally the province of the jury—and questions of law—which are 
left to the judge to determine. For example, aggravating factors that 
compare the defendant to other defendants or the circumstances of the 
offense to the circumstances in other offenses charged under the same 
statute would be extremely difficult for jurors to decide.22 Are jurors to 
hear evidence of the typical kidnapping defendant or the typical 
kidnapping case? Are sentencing hearings to become a battle of expert 
witnesses in such matters?  

 How, for example, might a jury decide whether a “defendant is 
a hate crime offender whose imprisonment for an extended term is 
necessary for the protection of the public,” as in one of Hawaii’s 
statutory aggravated sentencing factors?23 The Hawaii Supreme Court, 
anticipating many of the issues in the Apprendi line of cases, has 
identified two classes of facts to help answer this question. “[H]istorical 
facts are wholly extrinsic to the specific circumstances of the defendant’s 

                                                 
22 Jury findings of such facts would not only be difficult, they might 
compromise a defendant’s ability to have a fair trial. Facts which are legally 
irrelevant to the charged offense, such as a defendant’s prior bad acts, must be 
excluded from the jury’s consideration of guilt. Yet, such issues could safely be 
determined by the jury at a post-trial sentencing hearing. 
23 Haw. Rev. Stat. §706-662(6). Hawaii’s statutes allow for an “extended term of 
imprisonment” upon the determination of one of six “criteria.” 
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offense and therefore have no bearing on the issue of guilt per se.”24 The 
Hawaii court has ruled that such facts—which include the determination 
of whether a defendant for whom “imprisonment for an extended term is 
necessary for the protection of the public”—are to be determined by the 
judge. On the other hand, facts that “are enmeshed in, or, put differently, 
intrinsic to the commission of the crime charged,” must be alleged in the 
indictment and proven to a jury beyond a reasonable doubt. These 
include underlying facts that address whether a defendant is “a hate 
crime offender,” who “intentionally selected a victim . . . because of 
hostility toward the actual or perceived race, religion,” or other 
characteristic of the victim. Haw. Rev. Stat. §706-662(6)(b). 

Blakely and its predecessors offer few clues as to whether the 
Supreme Court will draw distinctions among types of facts. On the one 
hand, to do so would weaken its decision to create a bright-line rule. 
Such a rule with too many distinctions would fail to achieve the Court’s 
stated constitutional purpose. On the other hand, this is but one of many 
practical difficulties that appear to have been beyond the Court’s vision 
in Blakely, and about which there will be much pressure to create 
workable subsidiary rules. 

 
The dwindling distinction between sentencing factors and elements 

Akin to the question of whether Blakely permits distinctions among 
types of facts is whether Blakely abides any remaining distinction 
between sentencing factors and elements of a substantive offense. The 
Court, in a confounding footnote, suggests it is eliminating the 
distinction once and for all, at least for purposes of the Sixth Amendment 
jury right. This is consistent with its determination to apply a bright-line 
rule that prohibits what is functionally an element of a crime from having 
lesser force by being labeled as a sentencing factor. Yet the implications 
of eviscerating such a distinction extend beyond the Sixth Amendment, 
and the Court’s indirectness is frustrating. Justice O’Connor’s dissent is 
less reserved. She states unequivocally that under the majority’s 
approach, “any fact that increases the upper bound on a judge’s 
sentencing discretion is an element of an offense. . . . all must now be 
charged in an indictment and submitted to a jury.”  

Although Justice O’Connor refers to charging in an indictment, the 
Fifth Amendment right to indictment by grand jury does not apply to 
state prosecutions.28 Nonetheless, as a general matter, all elements of an 
offense must be specified in the charging document, even if not in an 
indictment voted by a grand jury. In the states where there is a grand jury 
                                                 
24 State v. Kaua, 72 P.3d 473 (Hawaii 2003) at 482 (emphasis in original). 
28 See Hurtado v. California, 110 U.S. 516 (1884), which, despite its age, 
remains the law. 
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right in felony cases, prosecutors would have to present sufficient 
evidence of any aggravating factors they might seek at sentencing. And, 
to avoid prejudicing grand jurors, they might have to do so at grand jury 
proceedings that are bifurcated into separate phases for the underlying 
substantive offense and any aggravating factors.  

An even more disturbing implication is that eliminating the 
distinction between sentencing factors and elements for all purposes also 
would eliminate any distinction between the charged offense and 
aggravating factors. That is, each offense plus an aggravating factor 
would become a new offense. A prosecutor might charge simple 
kidnapping, kidnapping with deliberate cruelty, kidnapping of a 
particularly vulnerable defendant with deliberate cruelty. It is not easy to 
see how a judge could protect a defendant’s right to a fair trial by 
excluding prejudicial extrinsic evidence as that very evidence would 
become intrinsic to one or more of the other counts.29 A jury cannot 
avoid being influenced if, for example, it hears facts underlying five 
prior convictions for selling drugs in the same proceeding at which it 
must decide the defendant’s guilt in a sixth case.  

The ability of judges to base enhanced sentences on aggravating 
factors not found in statute may also be restricted by the merging of 
sentencing factors into offense elements. Although not expressed as a 
constitutional mandate applicable to the states, a long-recognized 
principle prohibits creation of common law crimes, that is, criminal 
offenses defined by courts rather than legislatures.30 The prohibition is 
based on due process concerns: a person is entitled to notification that 
conduct is deemed criminal at the time it occurs, not merely at the time 
of prosecution or sentencing. In this sense it is like the prohibition 
against ex post facto laws, laws created by any source that define an 
offense or increase punishment after the conduct at issue occurred. U.S. 
                                                 
29 One example is evidence used to prove a defendant’s propensity to commit 
similar crimes. Such evidence is never admissible to prove the commission of 
the current crime with which the defendant is charged. It is unrealistic to ask a 
jury to disregard evidence that “the present offense is a felony that was 
committed as part of a pattern of criminal conduct,” as one of Minnesota’s 
aggravated sentencing provisions requires. Minn. Stat. §609.1095. At least one 
Minnesota appellate court has ruled that such evidence need not be presented to 
the jury as it falls within the prior conviction exception. State v. Henderson, 
2004 WL 192535; No. A03 1898 (Minn. Ct. App. August 31, 2004). 
30 There is a constitutional prohibition on the creation of federal common law 
crimes, but it is based in separation of powers concerns, rather than due process 
mandate, and thus may not be applicable to the states. See, for example, United 
States v. Hudson and Goodwin, 11 U.S. 32 (1812). On the other hand, most 
states have a statutory—and perhaps constitutional—prohibition against creating 
common law crimes. 
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Const. Art. 1, §9, cl. 3; Art. 1, §10, cl. 1. If an aggravating factor is now 
constitutionally equivalent to an element of an aggravated offense, the 
finding of an aggravating factor not defined in statute—even if found by 
a jury beyond a reasonable doubt—may violate the prohibition against 
judicially-created offenses. Thus the non-exhaustive statutory lists of 
aggravating factors employed by most states with presumptive 
sentencing provisions may have to be trimmed back to fully enumerated 
statutory lists.  

The breadth of these implications suggests that sentencing factors 
may have become elements of an offense only to the extent that proof to 
a jury beyond a reasonable doubt is required for their use in enhanced 
sentences. Whether a factor must be presented in the charging document 
is not strictly a matter of the right to trial by jury but also of due process 
concerns related to providing a defendant with sufficient notice of the 
charges against him. And a discussion of the due process clause was 
conspicuously absent in the Blakely opinion. Indeed, the Court may have 
forecast this result in Schriro v. Summerlin, decided the same day as 
Blakely. There it noted that the rule in Ring v. Arizona requiring 
aggravating factors be proven to a jury—akin to the rule in Blakely—did 
not modify the elements of the underlying substantive offense because it 
did not expand the range of conduct the offense prescribes.33 

Even if it is premature to conclude that sentencing factors, after 
many decades of contrary understanding, must now be considered 
elements of the underlying offense or of some aggravated offense, 
policymakers must be keen to the interplay of Sixth Amendment jury 
trial and Fourteenth Amendment due process requirements. Although the 
right to indictment by grand jury has not been found to be within the due 
process clause applicable to the states, most other protections relevant to 
criminal proceedings have. The Blakely Court does not directly address 
due process, but it imports a core due process concept—namely, proof 
beyond a reasonable doubt—into its Sixth Amendment analysis. This 
raises the question of whether the procedural rules required by due 
process in criminal trials are equally applicable to a sentencing 
proceeding that may result in an enhanced sentence. Blakely and its 
predecessors did not address these concerns, but the cases suggest that 
equal standards may apply. The Court previously has held that a 
defendant enjoys the right to remain silent at sentencing after 
                                                 
33 Schriro v. Summerlin, 542 U.S. ____; 124 S. Ct. 2519; No. 03-526, (June 24, 
2004) at 2524; Ring v. Arizona, 536 U.S. 584 (2002). Similarly, in Mistretta v. 
United States, 488 U.S. 361 (1989) at 396, upholding the federal guidelines 
against separation of powers attack, the Court noted that the guidelines “do not 
bind or regulate the primary conduct of the public,” as would a system that 
establishes elements of an offense. 



Page 353.  6. Procedure and Proof at Sentencing 

 

148 

relinquishing it for purposes of a plea allocution—a defendant’s 
statement admitting the factual elements of the offense—and that a court 
may not use that silence against a defendant in sentencing. Mitchell v. 
United States, 526 U.S. 314 (1999). Similarly, a defendant likely has the 
right to testify in his own behalf, to present favorable witnesses or other 
evidence, and to cross examine witnesses and otherwise challenge 
evidence adverse to his interests. And the government will bear the 
burden of proving an aggravating factor, preserving something similar to 
a presumption of innocence with regard to that factor. Further non-
constitutional protections, such as prohibitions against hearsay and other 
evidentiary rules, may also apply equally.  

 
Delayed eligibility for release may be an enhanced sentence 

The decision raises another question: What is a “sentence” for 
Blakely purposes? This is no simple matter. Sentences are multi-faceted: 
they may encompass periods of incarceration and periods of community 
supervision. Sometimes the portions are pre-determined by the judge, 
and sometimes they are left to a parole board or corrections department 
to decide. They can include fines, restitution, community service, and 
rehabilitative programming. The question arises in two prominent 
respects, the first of which is whether the decision applies to 
determinations that affect a defendant’s eligibility for release. The 
second, discussed in the subsequent section, is whether a sentence for 
Blakely purposes includes dispositional sentencing determinations—that 
is, those that alter the manner of service rather than the duration of the 
sentence—or just durational ones affecting the length of incarceration. 

When the Court speaks of sentences beyond those authorized by a 
jury verdict, how is one to determine whether a sentence is enhanced 
when the presumptive sentence is itself somewhat undetermined? This 
question presents itself prominently in two states—Michigan and 
Pennsylvania—that base their presumptive sentences on the minimum 
term of an indeterminate sentence that is expressed as a range (a 
minimum term and a maximum term). The minimum term portion of 
each sentence at issue in these states controls the period a defendant must 
serve before eligibility for release, and thus the likelihood of the duration 
the defendant will serve. It does not, however, absolutely control that 
duration: a parole board makes the subsequent release decision. The 
maximum term portion, for which there is no threshold short of the 
statutory maximum, determines the longest period a defendant may 
serve, regardless of the minimum term. For Blakely purposes, what is the 
maximum sentence authorized by the jury verdict in such systems? Is it 
simply the maximum term—because that determines the maximum 
period a defendant may serve? Or is it in fact the highest minimum 
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term—because that determines the minimum period a defendant must 
serve? Only the latter interpretation would present a Blakely problem. It 
remains an open question; no case has applied the rule of Harris v. 
United States (allowing enhanced minimum sentences based on 
judicially-determined facts in a determinate sentencing system) to an 
indeterminate sentencing system.  

Other states have provisions that raise a similar issue of whether 
delayed eligibility for release is encompassed by Blakely. In New 
Mexico, for example, the amount of sentence reduction credit available 
to an inmate is determined by whether the conviction is for a “serious 
violent offense.” An inmate is entitled to a reduction of no more than 12 
percent if it is, up to 50 percent if it is not. [N.M. Stat. Ann. §33-2-
34(A)(1) and (2).] Some offenses are statutorily defined as serious 
violent offenses, but a judge may find others to be so “when the nature of 
the offense and the resulting harm are such that the court judges the 
crime to be a serious violent offense.” [N.M. Stat. Ann. §33-2-
34(L)(4)(n).] Blakely may require that a jury, rather than the judge, make 
these factual determinations. As with the question of the applicability of 
Blakely to minimum terms in indeterminate systems, whether a jury is 
required likely will turn on the degree to which delayed eligibility for 
release is an aspect of the “punishment” contemplated by Blakely.39 The 
indeterminacy involved in sentencing matters—even in determinate 
sentencing states such as New Mexico—raises a host of yet unanswered 
Blakely questions. 

 
Dispositional departures and non-incarceration sentences 

There may be other circumstances in which it is not entirely clear 
whether a departure from a presumptive sentence falls within the Blakely 
rule. Durational enhancements, those that provide for longer terms of 
incarceration, are at issue in Blakely and other Apprendi-line cases. It is 
somewhat less certain that dispositional departures are controlled by 
Apprendi and Blakely. This is the second respect in which Blakely 
requires that courts inquire into the nature of a sentence.  

The simplest example is a sentencing rule that allows judges to shift 
from a presumptive non-incarceration sentence to incarceration based on 
a judicial factual determination. California’s Proposition 36, for example, 
mandates probation and drug treatment rather than incarceration for 
nonviolent drug offenders who possess or transport drugs for personal 
use, except for those with certain prior convictions or who “refuse” or 
                                                 
39 In a different context the Court has held that a provision which delays 
eligibility for release changes the “quantum of punishment.” Weaver v. Graham, 
450 U.S. 24 (1981) at 31-33 (“effective sentence is altered” by reduction in 
available good time). 
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are “unamenable” to treatment. Cal. Code §§1210, 1210.1. The 
determinations of personal use, treatment refusal, and amenability are 
made by the sentencing judge. And in Illinois, there is a general 
presumption of a probationary sentence for all offenses for which the 
statutes do not mandate incarceration unless the court determines that 
imprisonment is “necessary for the protection of the public” or probation 
“would demean the seriousness of the offender’s conduct.” 730 Ill. 
Comp. Stat. 5/5-6-1.  

Blakely and the other Apprendi cases cast doubt on whether a judge 
is authorized to rebut the presumption of probation and sentence a 
defendant to a term of incarceration based on a judicial factual 
determination. Prior to Blakely, at least one state high court has held that 
an upward dispositional departure—from probation to incarceration—is 
not a sentence enhancement within the meaning of Apprendi, but rather a 
departure that alters the mode of service of a sentence.43 It is possible 
that this question may have different answers in states with different 
legal conceptions of the relationship between probation and 
incarceration, such as whether probation is a sentence in and of itself or 
an act of grace exempting a defendant from incarceration. Yet, to the 
extent that a sentence of incarceration rather than probation increases the 
“penalty” or “punishment,” as Apprendi and Ring formulated it, such 
departures would seem to fall within the scope of the Court’s holdings. 
Arguably, Ring provides explicit guidance. There, the Court held to be 
unlawful the sentence of death imposed beyond the presumptive sentence 
of incarceration—a dispositional departure albeit on a fundamentally 
different scale from that between probation and incarceration.44  

 

                                                 
43 State v. Carr, 53 P.3d 843 (Kan. 2001). A number of unpublished California 
decisions have held that there is no Apprendi violation in the denial of probation 
upon a judicial determination of personal use. See, for example, People v. 
Saenz, No. D039214, 2003 WL 133020 (Cal. Ct. App. Jan. 17, 2003). 
44 A related issue is whether the “sentence” encompassed by Blakely and its 
predecessors includes such non-incarceration aspects as probation lengths and 
fine amounts. In Delaware, a judge may increase the presumptive maximum 
probation term up to the statutory maximum term of commitment available for 
the offense upon certain judicial findings, such as that “public safety will be 
enhanced by a longer period of probation.” Del. Code Ann. tit. 11 §4333. It 
seems likely that the facts leading to an enhanced probation term or fine, one 
that exceeds that otherwise authorized solely by the jury verdict, would be 
subject to jury determination to the same extent as an enhanced prison term, 
even though, as with others discussed previously, they are not the sort of facts 
traditionally left to a jury and may not be readily susceptible to jury 
determination. 
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The limited effect on consecutive versus concurrent sentences 
In most states judges are free to order sentences for multiple 

convictions reached simultaneously to run consecutively or concurrently. 
In such contexts, no Blakely issue arises when a judge imposes 
consecutive sentences. Yet, some states have provisions that create a 
presumption of concurrent sentencing, raising a Blakely question. 
Tennessee, for example, requires that when a defendant is convicted of 
more than one offense, sentences are to run concurrently unless the court 
finds one of seven statutory factors by a preponderance of the evidence. 
Tenn. Code Ann. §40-35-115. These factors include the defendant’s 
character and criminal history, the nature of the criminal conduct, the 
victim’s condition, and the status of the defendant as a probationer. 
Oregon requires that sentences imposed for convictions “arising out of a 
continuous and uninterrupted course of conduct” run concurrently, unless 
the court finds certain facts relating to the defendant’s intention to 
commit multiple offenses or the harm threatened or caused by the 
defendant’s conduct. Or. Rev. Stat. §137.123.  

If a defendant is convicted of two offenses, each of which carries a 
presumptive maximum of four years, two consecutive four-year 
sentences are no less a sentence beyond that authorized by the jury 
verdict than would be a single eight-year sentence. Under such 
circumstances, a judge’s decision to impose consecutive sentences may 
violate the defendant’s jury right.  

But what of two consecutive four-year sentences where the 
presumptive maximum is 10 years for each offense? Arguably, the 
aggregate sentence imposed in such a case—eight years—is not beyond 
that authorized by the jury verdict—10 years—and therefore can be 
based on judicial fact-finding. Thus, although there appears to be no 
reason to distinguish an enhanced sentence that results from running two 
sentences consecutively from any other enhanced sentence, consecutive 
sentences may not form an enhanced sentence when together they do not 
exceed the effective maximum for concurrent sentences.  

 
Guilty pleas and the uncertainty of Blakely waivers 

Blakely was an appeal from a sentence in which the defendant 
admitted guilt rather than after a trial. It resolved any lingering question 
of the applicability of the Apprendi-line decisions to guilty plea cases. By 
pleading guilty and giving up the right to have guilt determined by a jury 
beyond a reasonable doubt, the Court made plain, a defendant does not 
give up all jury rights. Although the defendant in Blakely gave up his 
right to a jury determination of guilt, he was entitled to a jury 
determination of whether he acted with deliberate cruelty, or of any other 
aggravating factor, before he could be given a sentence beyond the 
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presumptive sentence range established by the guidelines. The Court is 
equally clear, however, that defendants can be enticed through the plea 
bargaining process to stipulate to particular sentence-enhancing facts, or 
to waive their jury trial rights with regard to the determination of some or 
all of those facts.  

The Blakely Court does not say what standard determines whether a 
defendant’s stipulation is sufficient; it refers only to “appropriate 
waivers.” But because the stipulation to sentence-enhancing facts 
implicates a constitutional right, it is safe to assume that the stipulation 
will be sufficient only if it is accompanied by a knowing and voluntary 
waiver of the jury trial and due process rights at stake. A bare factual 
admission is not likely to suffice. On the other hand, a simple waiver of 
one’s jury right with regard to enhancing facts will not serve to establish 
those facts; the defendant is still entitled to have them proven to a judge, 
unless he also foregoes that right with regard to any or all facts. As for 
“facts reflected in the jury verdict” upon which an enhanced sentence 
may be based, it seems clear that, at the very least, only those facts that a 
jury was instructed to determine, and affirmatively did probation, or 
parole. If this factual determination is made determine beyond a 
reasonable doubt, may form the basis of by a judge rather than a jury, as 
it routinely is, it would violate an enhanced sentence. 

 
The uncertain scope and longevity of the prior conviction exception 

In Almendarez-Torres v. United States, 523 U.S. 224 (1998), the 
Court held that a judge rather than a jury may determine the fact of a 
defendant’s prior conviction even when that fact forms the basis of an 
otherwise unavailable enhanced sentence. This remains the sole 
exception for facts subject to the rule enunciated in the Apprendi cases. 
Yet, for two reasons, the exception may be the next shoe to drop. First, 
the exception was carved out before the Apprendi rule was formed and 
has not explicitly been held to survive it, although the Court does re-state 
it in Blakely. Second, there now appear to be five members of the Court 
who believe Almendarez-Torres was wrongly decided; Justice Thomas, 
who joined the four Apprendi-line dissenters to form a majority in that 
case, has since stated that he was in error. 

Even if the exception is maintained, there remains the difficult 
question of how broadly it applies. It is unclear if it extends beyond the 
simple fact of a prior conviction to matters not objectively determined by 
that fact, such as classification of the defendant as a habitual offender. 
Such considerations are common both in states with structured 
sentencing and as stand-alone enhancement factors in other states’ 
statutes. Hawaii, for example, allows for an enhanced sentence for any 
felony offense, known as an “extended term of imprisonment,” based on 
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a finding of one of six criteria relating to the defendant’s history and 
character. Haw. Rev. Stat. §706-662. Among the six are some that relate 
closely to the fact of prior conviction—persistent offender, multiple 
offender—and others that are only distantly related—criminal activity as 
a major source of livelihood, vulnerable victims. Many states authorize 
an enhanced sentence if an offense is committed while the defendant is 
on release from custody—on bail, probation, or parole. If this factual 
determination is made by a judge rather than a jury, as it routinely is, it 
would violate the Sixth Amendment unless it is found to be within the 
prior conviction exception. A Connecticut appellate court has held that 
such an “antecedent encounter with the criminal justice system . . . of 
which a court may take judicial notice” falls within the exception.52 An 
Arizona appellate court, on the other hand, has declined to extend the 
prior conviction exception to the determination of release status.53  

Some statutes allow for enhanced sentences based on a difficult to 
disaggregate amalgam of recidivism and other factors. New York’s 
persistent felony offender statute, for example, authorizes a judge to 
sentence a person who has two prior felony convictions to a prison term 
well beyond that otherwise authorized for the current offense alone. The 
enhanced sentence must be based on, and is only available after, a 
judicial weighing of “the history and character of the defendant and the 
nature and circumstances of his criminal conduct.”54 Although the New 
York Court of Appeals has ruled that the statute does not violate a 
defendant’s Sixth Amendment jury right, at least one federal court has 
subsequently ruled that it does, and that decision preceded Blakely.55 
There is no dispute that the statute creates a presumption of a lesser 
sentence range and that an enhanced sentence can be imposed only upon 
a judicial factual determination. The two decisions differ, however, over 
whether any facts beyond prior conviction are at issue in subjecting a 
defendant to the enhanced sentence range in the first instance.  

A cautious approach would be to assume that all facts beyond the 
bare existence of prior convictions are subject to jury determination 
when they serve to enhance the otherwise available sentence. More 
cautious would be to consider even the fact of prior conviction to be a 
jury question, if not admitted by the defendant, in the event the Supreme 
Court overrules Almendarez-Torres.  

                                                 
52 State v. Sanko, 771 A.2d 149 at 155 (Conn. App. Ct. 2001) (addressing Conn. 
Gen. Stat. §53a-40b). 
53 State v. Gross, 31 P.3d 815 (Ariz. Ct. App. 2001) (addressing Ariz. Rev. Stat. 
§13-604). 
54 N.Y. Penal Law §70.10(2). 
55 People v. Rosen, 752 N.E.2d 844 (N.Y. 2001); Brown v. Greiner, 253 F. 
Supp. 2d 413, amended by 258 F. Supp. 2d 68 (E.D.N.Y. 2003).  
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The problem of judicial fact-finding prior to sentencing 
As mentioned, the decision most clearly affects enhanced sentences 

in structured sentencing systems, as with Washington’s presumptive 
sentencing guidelines. But it will likely affect such systems at more than 
one level, applying not only to decisions about the appropriate sentence 
but also to some judicial fact-findings that place a defendant within a 
particular sentencing range in the first place. In most states’ structured 
sentencing systems the determination of the appropriate sentence range is 
largely mechanical, based on the statutory level of the present offense 
and the defendant’s prior convictions. The former requires no fact-
finding and the latter falls within the earlier-noted exception stated by the 
Court in Almendarez-Torres. In some states, however, other factors, each 
based on judicially-found facts, determine the appropriate sentence 
range.  

The Maryland sentencing guidelines, for example, present a series 
of Blakely issues. First the judge must determine whether the defendant 
has been convicted of a “person offense,” a subjective determination 
about the nature of the criminal conduct or the harm or threat of harm to 
the victim. [Md. Regs. Code 14 §22.01.02(11).] Next the judge must 
assess an offense score which is based on determination of three 
subjective elements—victim injury, victim special vulnerability, and 
weapon use—and one objective, statutorily-defined element—
seriousness of the offense. [Md. Regs. Code 14 §§22.01.08 and 09.] Only 
then may the judge decide the appropriate sentence within the range or, 
upon finding additional facts, beyond the range.  

Applying the Blakely inquiry (Does the statutory scheme, or some 
part of it, create an effective maximum sentence that a judge may exceed 
only by finding additional facts?) prompts the conclusion that such a 
method for determining the guidelines range may violate defendants’ 
jury right. An effective maximum sentence—that authorized by the jury 
verdict alone, absent the judicial findings that elevate the available 
range—has been exceeded at each increase of the offense score. To the 
extent that facts—other than prior conviction—enter into a court’s 
determination to supersede each effective maximum sentence, Blakely 
would seem to require that those facts also be determined by a jury 
beyond a reasonable doubt, if not admitted by the defendant.…  

 
Notes 

   
 1. The basis of the “prior conviction” exception. As a result of the 
Supreme Court’s 5-4 decision in Almendarez-Torres, 523 U.S. 224 
(1998), a “prior conviction” exception has been built into the Sixth 
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Amendment’s application in Apprendi and Blakely. That is, both 
Apprendi and Blakely state that its rule requiring certain facts to be 
proven to a jury beyond a reasonable doubt or admitted by the defendant 
only applies to facts “other than the fact of a prior conviction.” The 
theoretical soundness of this exception has been widely questioned, and 
Justice Thomas’ own comments about Almendarez-Torres suggest that 
there are no longer five votes on the High Court in support of this 
exception. Nevertheless, the “prior conviction” exception remains good 
law (for now), and some courts in the wake of Blakely give this 
exception a fairly broad reading. 
 Apart from the historical ability of sentencing judges to consider the 
prior criminal record of an offender, is there some functional reason to 
give a judge rather than a jury the authority to find such facts? What sorts 
of evidence does a jury hear at trial, and what sorts of conclusions does it 
draw? To the extent one believes that facts about an offense are 
meaningfully different from facts about an offender, perhaps the judge is 
better suited than a jury to find facts in the latter category. Does this 
offense/offender distinction explain the “prior conviction” exception?  
 
 2. Juveniles and prior convictions. There is a split on the issue of 
whether a juvenile adjudication is “the functional equivalent of a ‘prior 
conviction’” for purposes of Apprendi. The legal debate about whether 
juvenile adjudications fall within the “prior conviction” exception is 
fascinating for a number of reasons. First, the exception itself is both 
doctrinally and theoretically shaky. Second, because juveniles are not 
afforded the right to a jury trial, juvenile proceedings do not employ the 
sorts of safeguards that may give adult prior convictions the added 
reliability justifying an exception to the Apprendi/Blakely rule. The court 
split on this issue is not just between federal circuits. Compare United 
States v. Smalley, 294 F.3d 1030 (8th Cir. 2002), with United States v. 
Tighe, 266 F.3d 1187 (9th Cir. 2001), and State v. Brown, 2004 WL 
1490192 (La. July 06, 2004). See also Colleen P. Murphy, The Use of 
Prior Convictions after Apprendi, 37 U.C. Davis L. Rev. 973 (2004).  
 
 b.  Practical Impact: State Responses 
 
 The impact of Blakely in a given state turns on the particulars of that 
state’s sentencing system. Courts, commissions and legislatures are all 
wrestling with the possible impact of the decision. For states, is Blakely a 
bump in the legal road or a sinkhole? What differences exist, if any, 
between implications for federal law and state systems?  
 The report from Minnesota’s Sentencing Guidelines Commission 
and the case from the Oregon Supreme Court below provide two distinct 
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examples of how Blakely impacts sentencing laws and practices in 
particular states and also provide windows into the different ways 
different sentencing institutions can sort through and seek to resolve the 
many issues that Blakely raises for state sentencing practices…… 
 
The Impact of Blakely v. Washington on Sentencing in 
Minnesota: Short Term Recommendations  
Minnesota Sentencing Guidelines Commission (August 6, 2004) 

 
 … The recent Blakely v. Washington decision directly impacts 
neither the constitutionality nor the structure of the Minnesota 
Sentencing Guidelines. However, the decision does affect certain 
sentencing procedures pertaining to aggravated departures and specific 
sentence enhancements that will need to be modified to meet the 
constitutionality issues identified under Blakely. Those procedures can be 
corrected, as demonstrated by the state of Kansas, who addressed this 
very issue in 2001, with limited impact on the criminal justice system as 
a whole…. 
 Even though the federal guidelines and presumptive guideline 
states, including Minnesota, are both directly impacted by Blakely, the 
impact is very different in scope due to the differences in the structure of 
the two guideline systems. Both systems allow for the finding of 
aggravating factors in determining departures or enhanced sentences 
from the standard sentence range. What differs, however, is that 
enhancement factors are built into the structure of the federal guidelines 
through a complicated point system that results in the assignment of a 
point value for the finding of aggravating factors…. The point value for 
the aggravating factor(s) is added to the points assigned for the offense 
itself and the defendant’s total points determine the level from which the 
sentence is pronounced….  
 Aggravated departures resulting in enhanced sentences under the 
Minnesota Sentencing Guidelines are outside the structure of the 
guidelines. Unlike the federal guidelines, there are no points assigned for 
aggravating factors, nor are judges mandated by the guidelines to impose 
an aggravated departure or enhanced sentence. The sentencing guidelines 
determine presumptive sentences for offenses on the sentencing grid. 
Departures are viewed as sentences outside or apart from presumptive 
sentences set forth on the sentencing grid and are available for judges to 
use when deciding a case that is atypical or when the factors surrounding 
a specific case sets it apart from the norm. A departure/enhanced 
sentence is not controlled by the guidelines regarding the length of the 
enhancement other than not exceeding the statutory maximum for a 
specific offense…. 
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 The Sentencing Guidelines Commission strongly believes that 
preserving aggravated departures is necessary to ensure public safety and 
provide for appropriate sentencing when aggravating factors related to an 
offense are present and an enhanced sentence is in the interest of 
justice…. In Minnesota, aggravated departures accounted for 
approximately 7.7% (1,002) of a total of 12,978 felony sentences in 
2002. Aggravated departures can occur in two ways under sentencing 
guidelines. The first type of aggravated departure is an aggravated 
dispositional departure in which the defendant should have received a 
presumptive stayed sentence under the guidelines but the court instead 
imposes a prison sentence. The second type of aggravated departure is an 
aggravated durational departure that occurs when the offender receives a 
sentence length that is longer than the sentence recommended by the 
sentencing grid, regardless of whether the sentence is a presumptive stay 
or a presumptive prison sentence. Listed below is the distribution of 
aggravated departures for 2002.   

Total Aggravated Departures For 2002 
Type of Departure # Cases % Overall Cases 

Aggravated Disposition 481 3.7% 

Agg. Disposition and Agg. Duration 50 0.4% 

Aggravated Duration-Prison 224 1.7% 

Aggravated Duration-Probation 247 1.9% 

Total 1,002 7.7% (of 12,978) 

  
 From the data available, approximately 1,000 cases per year involve 
aggravated departures and would be subject to the constitutional issues 
raised in Blakely. When this data is further examined by method of 
conviction, approximately 92% (923) of the cases involved a guilty plea 
and only 8 % (79) of the cases involved a trial. The data would indicate 
that a very small number of cases resulting in aggravated departures 
actually involve a criminal trial. [The largest number of trials occurred 
for defendants who received an aggravated duration in a prison term: 46 
of 224 (21%) of those cases were resolved by trial rather than guilty 
plea.]  
 It would be reasonable to assume that there will be a slight increase 
in the number of trials in the future since a certain percentage of 
offenders who currently plead guilty may request a jury trial in the future 
to have the aggravating factors determined by a jury. There would be 
corresponding costs to the courts for these additional trials. However, it 
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should be noted that 67% of the offenders who pled guilty in 2002, either 
agreed to the departure in the guilty plea or the defendant requested the 
aggravated dispositional departure.  
 What the data demonstrate is that aggravated departures represent a 
very small percentage of the total number of felony sentences imposed 
each year in Minnesota. When the … aggravated departures are further 
subdivided by type of conviction, a very small number of cases actually 
involve a criminal trial. The state of Kansas implemented the bifurcated 
jury trial system in 2001 in response to the Apprendi ruling and to date 
has not experienced a significant growth in the number of trials related to 
aggravated departures. Although there may be a slight increase in the 
number of jury trials involving aggravated departures, there is no basis to 
believe at this time that the number of jury trials would reach the 
hundreds or thousands as some have predicted….  
 There are four potential situations that could result when pursuing 
aggravated departures:  
  

(1) the defendant pleads not guilty to the offense and does not admit to 
any of the aggravating factors;  

(2) the defendant pleads not guilty to the offense but admits to the 
aggravating factors;  

(3) the defendant pleads guilty to the offense but does not admit the 
aggravating factors; and  

(4) multiple offenses involve any combination of the above.  
 
  The issue of whether a defendant can waive a jury trial on guilt or 
innocence but request a jury to determine the presence of aggravating 
factors is an issue that will have to be addressed. The Kansas statute 
relevant to bifurcated trials states that if a defendant waives the right to a 
jury trial he also waives the right to have a jury determine the presence of 
aggravating factors. This is an issue that will need further legislative or 
judicial consideration…. 
 The Court in Blakely discussed whether a defendant could waive the 
right to a jury trial when it related to sentencing enhancements. The 
Court stated,  
 

… If appropriate waivers are procured, states may continue to offer 
judicial fact finding as a matter of course to all defendants who plead 
guilty. Even a defendant who stands trial may consent to judicial fact 
finding as to sentence enhancements, which will be in his interest if 
relevant evidence would prejudice him at trial. 

  
 Although the plea bargaining process is permitted when aggravated 
departures are involved, the defendant must stipulate to the aggravating 
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factors or consent to judicial fact finding. Neither of these options is 
currently being required in pleas involving aggravated departures, thus, 
our current plea process would need to be modified to bring the state into 
compliance with the Blakely v. Washington ruling.  
  
Recommendations:  
 

(1) Notice Procedures should be modified when there is an intent to seek an 
aggravated departure …  

(3) Procedures will need to be developed to permit juries to determine 
aggravating factors  
 a. Develop bifurcated trial policies and procedures …  
 c. Consider K.S.A. 21-4718 on departure procedures and procedures 

for jury requirements as a model  
 d. Develop special jury verdict forms to be used in bifurcated jury 

trial situations …  
 e. Incorporate Special Interrogatories on the jury verdict form  

 
 In Minnesota, there are several specific statutory enhancements for 
certain offenses that result in an aggravated departure or an enhanced 
sentence above the presumptive sentence for the offense due to the 
determination of one or more aggravating factors, other than prior 
convictions. Currently, the court makes the determination of additional 
factors that increase the length of sentence for a conviction under these 
statutes. They include sentencing enhancements for heinous crimes; 
certain pattern and predatory sex offenders; mandatory sentences for 
repeat sex offenders; dangerous offenders; career offenders; and 
depriving of custodial or parental rights…. 
 A very small number of offenders are sentenced under these statutes 
per year. The number averages 50 to 60 offenders per year, with only a 
total of 420 offenders sentenced since 1991.  
  
Recommendation:  

 
Due to the public safety issues and seriousness of the offenses in this 
category, bifurcated trials should be used when sentencing under these 
specific statutes…. 

 
 … The commission recommends that the state move cautiously and 
thoughtfully as it explores potential changes to the current sentencing 
system. It may be counter productive to begin developing solutions 
before the nature of the problem is fully understood. Before embarking 
on a series of statutory responses to the Blakely decision, it may be more 
prudent for the judiciary, prosecutors and defense attorneys to develop 
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temporary interim policies and procedures that are advisory in nature for 
conducting bifurcated jury trials, plea negotiations, and sentencing 
procedures that impact the areas of sentencing that have previously been 
identified as most likely be affected by this decision…. 
 Although advisory policies and procedures will carry no legal force, 
they will provide for some consistency in sentencing throughout the state 
as the legal issues work their way through the courts at both the state and 
federal levels. In addition, they will help to limit the number of future of 
appeals that could result from every judicial district interpreting and 
responding to Blakely in a different manner…. 
 

Notes 
 
 1. Number of cases affected. The central claim of the report from the 
Minnesota Sentencing Commission is that Blakely does not require a 
fundamental restructuring of the sentencing guidelines because it affects 
so few “contested” enhancement cases. As the commission put it, “The 
impact of Blakely on sentencing in Minnesota, while temporarily 
disruptive, is limited in scope and can be addressed within the current 
sentencing guidelines scheme.” This limited impact holds true for most 
state systems because the number of enhancement factual findings to be 
made at sentencing is small. Unlike the federal system’s use of “relevant 
conduct” to increase the top available guideline boundary, most state 
systems rely more heavily on “charge offense conduct” – that is, conduct 
already alleged in the indictment and proven at trial (or admitted in the 
guilty plea).  
 Are courts or sentencing commissions best suited to estimate the 
number of cases affected by the new Sixth Amendment jurisprudence? 
Does the commission have an incentive to minimize its estimate of the 
impact? The Minnesota Commission report mentions only in passing two 
loudly ticking time bombs that could lead to an exploding number of 
cases affected. First, Blakely might affect all cases involving a “custody 
status point” (an additional criminal history point added if the current 
offense was committed while still on probation or parole status from a 
previous crime). Second, Blakely could affect all probation revocations. 
These two categories could dwarf the small number of cases with Blakely 
effects noted elsewhere in the report. 
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3.  Breadth of Application 
 
Aggravated Sentencing: Blakely v. Washington  
Practical Implications for State Sentencing Systems  
Jon Wool & Don Stemen, Vera Institute of Justice 
17 Federal Sentencing Reporter 60 (2004)  
 
  At the close of its 2003-2004 term, the United States Supreme Court 
roiled many states’ criminal justice systems when it struck down 
Washington’s sentencing guidelines scheme….  
  Five states—Kansas, Minnesota, North Carolina, Oregon, and 
Tennessee—employ presumptive sentencing guidelines systems that 
enable judges to enhance sentences by finding aggravating facts, as does 
the Washington system addressed, by the Court. At least eight additional 
non-guidelines states—Alaska, Arizona, California, Colorado, Indiana, 
New Jersey, New Mexico, and Ohio—employ functionally equivalent 
presumptive sentencing systems. The systems in this core group of 13 
states appear to be fundamentally affected by the Blakely decision. The 
fallout may also envelop six other states—Arkansas, Delaware, 
Maryland, Rhode Island, Utah, and Virginia—employing voluntary 
sentencing guidelines systems that nonetheless require a court to apply a 
suggested sentence range and provide justification for any sentence 
above that recommended by the range. Depending on how future court 
decisions define the scope of Blakely, it is also possible that two 
indeterminate sentencing states—Michigan and Pennsylvania—that 
employ presumptive sentencing guidelines systems may run afoul of the 
ruling. Finally, Blakely has implications for other state sentencing 
provisions beyond these 21 with structured sentencing systems. Every 
statute that provides for an enhanced penalty beyond that authorized 
solely by the jury’s verdict must be examined to determine whether it is 
based on facts—other than prior conviction—determined by a judge. 
Such statutes include those that allow additional punishment upon a 
judge’s finding that the defendant was on parole at the time of the 
offense, that the crime was committed for compensation, or that the 
victim was of a certain age.  
 [Affected] states will have to amend their sentencing structures in 
large or small ways. But that reality is tempered by the fact that in many 
states, unlike the federal system, judicial fact-finding is used in only a 
small fraction of cases and thus is easier to avoid while states are 
constructing responses. Moreover, there are ways to cure Blakely ills, 
and examples exist of constitutionally-sound solutions that largely 



Page 353.  6. Procedure and Proof at Sentencing 

 

162 

preserve the goals that drove states to enact structured sentencing 
systems….  
  It is perhaps ironic that the Court has found that the Sixth 
Amendment, with its jury guarantee as a bulwark against state power, 
actually limits attempts to reign in judicial authority through structured 
sentencing. On the one hand, it is hard to argue with the Court’s view of 
the centrality of both the right to be tried by a jury of one’s peers and the 
application of the highest standard of proof beyond a reasonable doubt; 
indeed the dissenting justices do not make much of an effort. On the 
other hand, it is the Court’s insistence on drawing a “bright-line” 
formulation to protect these rights, one that establishes a firm 
constitutional line rather than allowing legislative and judicial flexibility, 
that is precipitating the present upheaval….  
 
Presumptive Sentencing Guidelines Systems 
  It is evident that [four states] with presumptive sentencing 
guidelines systems—Minnesota, North Carolina, Oregon, and 
Tennessee—will be affected by the decision to the same extent as 
Washington. In each of these states, guidelines establish a range for an 
offense that sets the maximum sentence a judge may impose based on the 
jury’s verdict. A judge may impose a sentence above the maximum in 
the range only when the judge makes a finding of aggravating factors…. 
The guidelines systems in Minnesota and Oregon are nearly identical in 
structure to Washington. Those in North Carolina and Tennessee are 
different, but not in ways relevant to the ruling in Blakely. 

Unlike other systems, North Carolina’s guidelines are “mandatory” 
in that they require a judge in every case to impose a sentence within the 
designated cell of a sentencing guidelines grid. Thus, judges in North 
Carolina cannot impose a sentence above those recommended within a 
guidelines cell, as judges can in Washington. However, the North 
Carolina guidelines set mitigated, presumptive, and aggravated ranges 
within each cell. The court must impose a sentence within the 
presumptive range unless the judge finds aggravating factors by a 
preponderance of the evidence. Only then may the judge impose a 
sentence within the aggravated range. In this sense, a sentence in the 
aggravated range in North Carolina is an enhanced sentence, equivalent 
to an “exceptional sentence” under the Washington guidelines. 
In Tennessee, on the other hand, guidelines establish sentence ranges 
with single-term “presumptive sentences” within those ranges. For the 
most serious class of felonies, the presumptive sentence is the midpoint 
in the guidelines range; for lesser felonies, the presumptive sentence is 
the minimum term in the guidelines range. The court must impose the 
presumptive sentence unless the judge states on the record a finding of an 
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“enhancement factor.” In such instances the judge may impose a 
sentence up to the maximum in the guidelines range for the offense. 
Thus, Tennessee’s guidelines differ from those in Washington in that the 
presumptive sentence is a single term of years rather than a range of 
sentences….  
 Kansas employs a presumptive sentencing guidelines system similar 
to Washington’s. However, Kansas’s system is not generally implicated 
by Blakely because it has amended its statutes to require that a jury find 
any fact that forms the basis of an enhanced sentence. Kansas acted in 
response to the only state court decision that struck down its guidelines 
system for the reasons ultimately determined by the Court in Blakely. 
State v. Gould, 23 P.3d 801 (Kan. 2001).…  
 
Presumptive (Non-Guidelines) Sentencing Systems 
 At least eight states that do not formally employ guidelines—
Alaska, Arizona, California, Colorado, Indiana, New Jersey, New 
Mexico, and Ohio—nonetheless employ presumptive sentences and 
require judges to provide justification when they deviate from those 
sentences…. In all of these—often referred to as presumptive sentencing 
or determinate sentencing systems—statutes set a single presumptive 
sentence or range of sentences for each offense within the statutory 
range. The judge must impose that presumptive sentence or one within 
the presumptive range and may impose a higher term only after finding 
aggravating factors. 
  New Mexico is typical. In New Mexico, statutes set a single-term 
“basic sentence of imprisonment” for each offense. For a first degree 
felony, for example, the basic sentence is 18 years; for a second degree 
felony, it is nine years. The appropriate basic sentence must be imposed 
unless the court alters it based on aggravating or mitigating 
circumstances. When the judge finds any “aggravating circumstance” 
relevant to the offense or the defendant, the judge may impose a sentence 
up to one-third above the basic sentence…. In California, statutes 
prescribe a “lower,” “middle,” and “upper” term for each offense arid 
require a judge to impose the middle term absent a finding of 
“aggravating circumstances.”…  
 
Voluntary Sentencing Systems 
 In contrast with states that use presumptive sentencing systems, 
with or without guidelines, 10 jurisdictions employ voluntary guidelines 
systems. These systems are similar in structure to the Washington 
guidelines in that they prescribe a range of sentences for each offense or 
offense class, but they differ in that the ranges are expressly not binding. 
Because there is considerable variety in the structure of these systems 
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and differences in how legislatures instruct judges to employ the 
guidelines, some states may be at greater risk to Blakely challenge than 
others. These 10 jurisdictions fall into two basic groups. 
  In four of these systems—those of the District of Columbia, 
Louisiana, Missouri, and Wisconsin—judges are encouraged to consider 
guidelines ranges in determining appropriate sentences, but no additional 
fact-finding is required of a judge to impose a sentence outside the range 
and up to the statutory maximum. Nor is there a requirement that judges 
provide reasons for doing so. [They] do not seem to conflict with 
Blakely. 
  The other six voluntary guidelines states—Arkansas, Delaware, 
Maryland, Rhode Island, Utah, and Virginia—may, however, run afoul 
of Blakely. They require judges first to apply the guidelines ranges but 
then allow them to depart upward—provided they state their reasons for 
doing so. In Arkansas, for example, “the presumptive sentence” in all 
cases is determined according to sentencing guidelines; for the judge to 
impose a sentence that varies more than five percent from the 
presumptive sentence, written justification “specifying the reasons for 
such departure” must be given….  
  The requirement in each jurisdiction that a judge first apply the 
sentences articulated in the guidelines and then provide reasons for a 
decision not to follow them may bring them within the Blakely rule. Put 
another way, the requirement that a judge state reasons as a pre-condition 
of an enhanced sentence may establish the top of the guidelines range as 
the effective maximum sentence—a situation no different from the one 
presented in Blakely….  
 Such a result is far from certain for the following reasons. One 
could argue that the advisory character of the systems in these five states 
would spare them Blakely problems; judges are expressly not required to 
follow the guidelines recommendations. A court could hold, therefore, 
that the requirement that judges apply the guidelines and provide reasons 
for departing does not in fact constrain a judge’s discretion but serves 
solely as an information-recording function. Or it could determine that 
the requirement that reasons be provided is so flexible—allowing a 
statement to the effect of “the guidelines range is not adequate for this 
offense”—that the jury verdict or plea alone authorizes a sentence up to 
the statutory maximum. In such instances, these states may indeed be 
immune to Blakely….  
 
Presumptive Sentencing Guidelines in Indeterminate Systems 
  Two states—Michigan and Pennsylvania—are in a somewhat 
different situation and it is less clear whether Blakely will affect them. 
Indeed, it is possible to construct equally compelling arguments that 
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Blakely does or does not apply. The arguments turn on competing 
definitions of the effective maximum sentence in such indeterminate 
states. 
 Michigan and Pennsylvania employ indeterminate sentencing 
schemes with presumptive guidelines. In both states, judges set a 
minimum and maximum term to each sentence, but limits are imposed 
only on the setting of the minimum term. The maximum term may be set 
in all instances up to the statutory maximum. The minimum term 
determines a defendant’s parole eligibility date, or the period a defendant 
must serve in prison; the maximum term controls a defendant’s 
mandatory release date, or the maximum period a defendant will serve if 
not released by a parole board. Thus, in each state, the judge determines 
how long an offender must serve in prison before being eligible for 
parole release. The sentencing guidelines in these states establish a range 
of minimum terms. A judge may impose a minimum term above the 
guidelines range only by finding aggravating factors on the record. 
  The Court has previously held that the Sixth Amendment is not 
violated by a system that requires an enhanced minimum sentence based 
upon judicial findings of fact. [A] defendant who receives [an enhanced 
minimum] sentence likely will remain incarcerated longer than one who 
receives a sentence with a minimum term within the guidelines range. To 
the extent that an enhanced minimum term—that is, one beyond the 
guidelines range—leads to a longer period of incarceration by extending 
the date at which the defendant is eligible to be released, these systems 
may be held to violate Blakely.  
 On the other hand, it is also possible to characterize the maximum 
sentence authorized by the jury verdict as being controlled solely by the 
maximum term in an indeterminate system, and there is no limit on the 
maximum term a judge may set in these two states up to the statutory 
maximum…. Thus, to the extent it is determined that the effective 
maximum sentence is the statutory maximum or that the mere likelihood 
of an increased period of incarceration is not sufficient to trigger the jury 
right, these systems will be upheld….  
 
Reconciling State Sentencing Systems with Blakely 
 [The] Blakely decision allows for some seemingly perverse effects. 
For example, in a sentencing system that fully relies on statutory 
minimum and maximum sentences, judges have the fact-finding 
authority necessary to determine the appropriate sentence anywhere 
within the statutory range up to the maximum in any given case. In such 
a system a judge may be authorized to make a fact-finding of deliberate 
cruelty, for example, and sentence a defendant to three years more 
incarceration than the judge might have otherwise. Yet a state is no 
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longer free to do precisely that if it imposes limits on judicial sentencing 
discretion, as Washington did by enacting guidelines that regulate 
maximum sentences short of the statutory maximum. Thus the states may 
achieve in one context what the Court says the Constitution prohibits in 
another. It is perhaps perverse that the scope of the right to trial by jury 
turns on such a distinction. 
 Such effects notwithstanding, the Court’s ruling does not require 
states to abandon their guidelines systems—although it certainly limits a 
state’s avenues to channel judicial discretion. States that have chosen to 
rein in judicial discretion through the presumptive or voluntary systems 
affected by Blakely still have an option that retains the core of their 
systems and complies with the ruling. Those states can allocate 
fact-finding to juries when enhanced sentences are sought….  
 
The Feasibility of Jury Fact-Finding 
 After the Kansas Supreme Court invalidated the state’s guidelines 
system in 2001 (presaging Blakely), the legislature chose to retain 
presumptive guidelines by incorporating jury fact-finding as the basis of 
an enhanced sentence.29 Kansas’s choice and its subsequent experience 
thus provide some guidance for states that must alter their systems. 
Under the revised system, if Kansas prosecutors decide to seek an 
enhanced sentence, they must file a motion 30 days before trial. The 
judge then decides whether, in the interests of justice, the evidence of 
enhancing factors must be presented at a post-trial sentencing hearing 
rather than at the trial. Only evidence that has been disclosed to the 
defense is admissible in an enhancement determination; if the defendant 
testifies at such a hearing it is not admissible in any subsequent criminal 
proceeding. The jury must be unanimous that a factor has been proven 
beyond a reasonable doubt. If the jury finds such a factor, the judge 
nonetheless retains the discretion to sentence within or beyond the 
guidelines range….  
  Interviews with defenders in the state indicate that the defense bar 
generally finds the procedure unobjectionable with one exception: the 
possibility that prejudicial “sentencing factors” might be presented 
during the trial (which appears not to have occurred to date). Interviews 
with prosecutors and judges in the state also indicate that the procedure 
does not place significant extra burdens on the system. It has been used 
infrequently, but not because it is unworkable. Indeed, it had always been 
rare for judges to sentence defendants to enhanced sentences after trial, 

                                                 
29 Kan. Stat. Ann. § 21-4718(b). 
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largely because in a plea-driven system the available sentences after trial 
are already effectively “enhanced.”31…  
 Even before the state’s high court later validated that concern, the 
Kansas Sentencing Commission created a subcommittee to study the 
applicability of the ruling and to consider policy responses. Importantly, 
the subcommittee included legislators, prosecutors, defense attorneys, 
and judges. The participation of all four of these groups was essential to 
the creation of a legislative response that was not only substantively 
workable and fair but politically acceptable…. 
 It is perhaps not surprising that jury fact-finding has proved feasible 
in Kansas. It is common in parts of other states’ systems. Although not a 
structured sentencing state, Illinois previously authorized extended 
sentences based on judicially-determined facts. Following the Supreme 
Court’s ruling in Apprendi, Illinois changed its enhancement statute to 
require that an aggravating factor be included in the charging document 
and that it be proved to the jury beyond a reasonable doubt. 725 Ill. 
Comp. Stat. 5/111-3(c-5)….  
 On the other hand, there are two ways—not present in Kansas—in 
which jury fact-finding of aggravating factors may lead to significant 
administrative difficulties…. First, in systems that use a large number of 
judicially-determined factors in arriving at the initial presumptive 
range—such as the federal system—jury fact-finding would have to be 
employed in virtually every sentencing, not just those in which an 
enhanced sentence was sought. It appears, however, that no state system 
relies on factors that determine the presumptive range to a degree 
comparable to the federal system. Second, in states that require 
prosecution by grand jury indictment there may be the significant 
additional burden of presenting “sentencing factors” for grand jury 
consideration at the outset of virtually every felony case to enable their 
later presentation to the trial jury.  
 
Fully Voluntary Guidelines 
 Some states, particularly those with voluntary systems that are 
deemed to be affected by Blakely, may choose not to follow Kansas’s 
example of requiring juries to make such fact findings. Rather they may 
choose to eliminate their effective sentencing thresholds and adopt fully 
voluntary sentencing systems. Here, too, there are examples from which 
states may draw lessons. The District of Columbia, Louisiana, Missouri, 
and Wisconsin have enacted such fully voluntary systems. Presumably 
they did so to achieve a proper balance between judicial discretion and 

                                                 
31 Indeed, in the four years before the new procedure took effect, there were 
never more than 24 jury trial cases in the state that led to enhanced sentences…. 
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legislative or administrative control so that sentences are geographically 
and racially neutral and appropriate to the offense. 
  To make their systems fully voluntary, these states might eliminate 
the requirement that judges provide reasons as a prerequisite to an 
enhanced sentence. Such a change is not, of course, without 
consequences and again suggests an apparently perverse result of the 
Blakely ruling. [A] state seeking to understand the causes of racial or 
geographic disparities in sentencing, for example, might examine the 
reasons stated in cases where members of different groups are given 
enhanced sentences. Moreover, … appellate courts might in the future 
perform a rudimentary reasonableness review of all sentences, and this 
review would rely on sentencing judges’ statements of their reasons. A 
regime that discourages the stating of reasons may adversely affect such 
appellate review of the reasonableness of sentencing decisions. 
 Voluntary states affected by Blakely have another option, however, 
for achieving fully voluntary systems. They can retain the general 
requirement that judges provide reasons for their sentencing decisions 
but make explicit that judges need only consider, but need not apply, the 
guidelines in any given case….  
 
Other Possible Options 
 [Another option for states] is an outright bar on judicial discretion 
through … mandatory terms or ranges of terms from which a judge may 
not depart. There is one state example of this approach in the 
non-guidelines context. Iowa uses a mandatory system in which judges 
are bound to impose the sole statutory term of years for most felony 
offenses and the parole board has discretion to determine how long the 
defendant ultimately will serve. But, in the guidelines context, it appears 
that no state uses a system that is fully mandatory. Other than Iowa, the 
states shy away from such extreme limits on judicial sentencing 
discretion. 
 [Another option] is a retreat from guidelines altogether, to the 
indeterminate sentencing regimes used in roughly half the states. But 
given the caution and discernable lack of appetite to abolish guidelines 
systems that many state officials have shown in the weeks since Blakely, 
there is little reason to suspect that states will jettison their guidelines 
altogether rather than apply one of the modifications mentioned above. 
 [There] may be more threatening responses to Blakely, such as a 
top-down system in which the presumptive sentence for each offense 
would be the maximum sentence authorized by statute. A sentencing 
judge might then depart downward only after finding mitigating facts. 
Yet, there is no reason to believe this option will prove attractive to state 
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policymakers as it would be costly and might lead to harsh, perhaps 
unpredictable, sentences….  
 How courts will interpret different systems in light of Blakely is 
largely unknown and will guide legislatures in crafting new systems that 
preserve a reinvigorated right to trial by jury while also preserving to the 
greatest extent possible the goals of their structured sentencing systems. 
The hope is that Blakely provides as much an opportunity as it does a 
challenge and that legislators will develop different and better 
approaches than those we have mentioned….  
 

Notes 
 
 1. Blakely’s meaning for the states. Though the Vera Institute report 
documents the problems that Blakely may create for many existing state 
sentencing systems, it is worth spotlighting that the majority of states still 
do not have comprehensive guideline systems depending on judicial fact-
finding and thus the majority of states will not have to alter significantly 
their current sentencing practices in light of Blakely. Interestingly, at the 
time Blakely was decided, the American Law Institute was far along with 
a project to revise the sentencing provisions of the Model Penal Code in 
order to encourage more states to adopt guideline systems which depend 
on judicial fact-finding. Deliberations on those revisions were slowed by 
the Blakely ruling, and many have expressed concerns that the Blakely 
ruling would impede efforts to encourage states without guideline 
systems to consider such reforms.  
 
 2. State-specific variation and Blakely questions. As the Vera 
Institute report highlights, the impact of Blakely in particular states varies 
dramatically depending upon the types of sentencing structures utilized 
in various jurisdictions. The opaque aspects of the Blakely ruling and its 
broad dicta, make the case potentially applicable in many states. States 
such as Oregon or North Carolina, with sentencing systems quite similar 
to Washington’s, obviously face challenging questions concerning the 
application of Blakely. Moreover, even in some states such as California 
and Ohio, which have sentencing structures much different from 
Washington’s, Blakely may still have an impact because the sentencing 
rules still involve significant judicial fact-finding.  
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Chapter 7  
Sentencing Outcomes:    
The Scale of Imprisonment 

C.  The Human Experience of Prison 
 
Page 488. Add this material at the end of note 2.  
 
See also Johnson v. California, 125 S. Ct. 1411 (2005) (strict scrutiny 
standard of review should be used to evaluate inmate’s claim that prison 
officials improperly discriminated by race through an unwritten policy of 
placing new or transferred inmates with cellmates of same race during 
initial evaluation).  
 
Page 489. Add this material at the end the notes.  
 
 5.  Religion in prison. In Cutter v. Wilkinson, 125 S. Ct. 2113 
(2005), the Supreme Court held that the Religious Land Use and 
Institutionalized Persons Act of 2000 (the RLUIPA) did not violate the 
Establishment Clause. The RLUIPA requires state prison systems to 
remove any substantial burdens they impose on the religious exercise of 
inmates, unless the prison system can show that denial of the religious 
accommodation is the “least restrictive means” of advancing a 
“compelling governmental interest.” The Court decided that such an 
accommodation of religion by the state prisons is permissible if it 
alleviates “exceptional government-created burdens on private religious 
exercise,” so long as the accommodation is “measured so that it does not 
override other significant interests.” The Court noted that security 
concerns are a “compelling interest” already recognized under the 
statute, and prison officials should receive deference from courts in this 
area.  



Page 503.  7. Sentencing Outcomes: Scale of Imprisonment 

 

172 

 
Page 503. Add this material at the end of the first paragraph in note 1. 
 
See United States v. Angelos, 345 F. Supp. 2d 1227 (D. Utah, 
2004) (Cassell, J.) (court explores possible methods of avoiding 
mandatory minimum sentence of 55 years for low level first-time 
drug deal with gun enhancers; out of deference to Congress, court 
ultimately imposes sentence despite opining that the outcome is 
“unjust, cruel and even irrational”).  
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Chapter 8  
Sentencing Outcomes: 
Nonprison Punishments 

B.  Modern Alternative Sanctions 
 
1.  Nonprison Detention  
 
Page 539. Add this material at the end of note 3.  
 
See David A. Lieb, States Move Towards Lifetime GPS Tracking of Sex 
Offenders, St. Louis Post-Dispatch, July 31, 2005 (describing laws 
passed in Florida, Missouri, Ohio and Oklahoma that require lifetime 
electronic monitoring by Global Positioning System for some sex 
offenders).  
 
2.  Nondetention Sanctions: Shaming and Community Service 
 
Page 545. Add this material before the notes.  
 

Problem 8-3. Condition of Release 
 
 Shawn Gementera stole letters from several mailboxes. After his 
arrest, he pled guilty to a federal crime, mail theft. Gementera, who was 
24 years old, had several prior convictions for misdemeanor battery, 
automobile theft, possession of drug paraphernalia, and driving with a 
suspended license. The judge sentenced Gementera to two months in 
prison (the lower end of the guidelines range for this offense) and three 
years of “supervised release.” Although home confinement was an 
option, the judge said that “given the unpromising road that the 
defendant has been following, he needs to have a taste of federal custody, 
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to be sure a brief one, but he needs to understand that if he continues on 
the course that he has set for himself at his age he’s going to be facing a 
lot more serious charges in the future.”  
 The judge also imposed conditions of supervised release. Those 
terms required Gementera to spend four days observing postal patrons 
who visit the “lost or missing mail” window, to write letters of apology 
to any identifiable victims of his crime, and to deliver three lectures at 
local schools. A fourth condition required the defendant to spend eight 
hours standing in front of the post office with a sandwich board that 
declares in large letters: “I stole mail. This is my punishment.”  
 At the sentencing hearing, the judge explained that this condition 
was intended to remind Gementera “in a very graphic way of exactly 
what the crime you committed means to society.” Gementera replied, “If 
that’s the case, I would stand in front of a post office with a board as my 
penalty for the crime that I did commit. And as long as I can get home 
detention so I can get my family back together, get back on track and 
rehabilitate myself.”  
 Gementera appealed the legality of the fourth condition of 
supervised release. The relevant statute, 18 U.S.C. § 3583(d), authorizes 
the court to impose “any other condition it considers to be appropriate.” 
Such a special condition, however, may only be imposed to the extent 
that it  
 

 (1) is reasonably related to the factors set forth in section 3553(a)(1), 
(a)(2)(B), (a)(2)(C), and (a)(2)(D); 
 (2) involves no greater deprivation of liberty than is reasonably 
necessary for the purposes set forth in section 3553(a)(2)(B), (a)(2)(C), and 
(a)(2)(D); and 
 (3) is consistent with any pertinent policy statements issued by the 
Sentencing Commission pursuant to 28 U.S.C. 994(a) 

 
Thus, to comply with this requirement, any condition must be reasonably 
related to “the nature and circumstances of the offense and the history 
and characteristics of the defendant” (§ 3553(a)(1)), and must be 
reasonably necessary to “afford adequate deterrence to criminal 
conduct,” (§ 3553(a)(2)(B)), to “protect the public from further crimes of 
the defendant,” (§ 3553(a)(2)(C)), and to “provide the defendant with 
needed educational or vocational training, medical care, or other 
correctional treatment in the most effective manner” (§ 3553(a)(2)(D)).  
 How would you rule as an appellate judge? See United States v. 
Gementera, 379 F.3d 596 (9th Cir. 2005).   
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C.  Collateral Sanctions 
 
1.  Automatic Disabilities  
 
Page 567. Add this material at the end of note 6.  
 
In Hirst v. United Kingdom (No. 2), the European Court of Human 
Rights (ECHR) held in March 2004 that a blanket restriction on voting 
rights for those incarcerated constitutes a violation of the right to free 
elections, guaranteed under the European Convention on Human Rights.  
The ECHR relied to a large extent on the Sauve court’s arguments.  
While it refrained from holding that the denial of voting rights would 
never be justified, it wrote that “an absolute bar on voting by any serving 
prisoner in any circumstances” would not be acceptable.  
 
Page 578. Replace the last sentence and the citations at the end of note 2 
with the following material.  
 
In Bean v. United States, 537 U.S. 71 (2002), the Court held that the 
statute permitted judicial review only of an affirmative denial of an 
application for relief. In the absence of any administrative action, the 
courts lacked power to act.  
 
Page 580. Replace the citations in the last paragraph of Problem 8-1 with 
the following material.  
 
United States v. Bean 125 S. Ct. 1752 (2005) (on statutory grounds, 
holding that felon-in-possession statute does not include foreign 
convictions). 
 
2.  Administrative Sanctions 
 
Page 580. Add this material at the end of the second paragraph of the 
introduction.  
 
In Leocal v. Ashcroft, 125 S. Ct. 377 (2004), the Court held that DUI 
convictions under statutes that had no mens rea requirement or required 
negligence could not be considered crimes of violence for deportation 
purposes.  Violent offenses require a higher mental state.  
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Chapter 9  
Race, Class, and Gender 

A.  African Americans in the Criminal Justice System 
 
Page 614. Add this material at the end of note 4.  
 
Some federal judges have used their expanded discretion under the 
regime created by United States v. Booker, 125 S. Ct. 738 (2005), to 
address the disparity between crack and powder cocaine. These judges 
conclude that adherence to the guidelines for crack cocaine defendants 
would result in a sentence “greater than necessary” and would also create 
unwarranted disparity between crack and powder cocaine defendants. 
See United States v. Smith, 359 F. Supp. 2d 771 (E.D. Wis. 2005) 
(Adelman, J.); United States v. Simon, 361 F. Supp. 2d 35 (E.D.N.Y. 
2005) (Sifton, J.).  
 
B.  Native Peoples 
 
Page 629. Add this material at the end of note 2.  
 
See Colin Miller, Banishment from Within and Without: Analyzing 
Indigenous Sentencing Under International Human Rights Standards, 80 
N.D. L. Rev. 253 (2004) (defending indigenous banishment because of 
its purposes against modern human rights critique).  
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Chapter 10  
Alternatives to Criminal 
Sentences 

A.  Diversion Programs 
 
Page 659. Add this material at the end of note 2.  
 
 Are the considerations that affect the decision to defer prosecution 
meaningfully different when the criminal defendant is a corporate entity? 
Under a 2003 Department of Justice memorandum (written after the 
collapse of Arthur Andersen following its indictment), the federal 
government’s policy is to permit a corporate defendant to enter into a 
“deferred prosecution agreement.” After the corporation is indicted, it 
agrees to pay a fine and restitution to victims, to cooperate with ongoing 
investigations of its officers, and to institute governance reforms that will 
be verified by some form of external monitoring. Between 18 months 
and two years later, the prosecutor will dismiss the indictment if the 
corporation has complied with all of these conditions. What might 
motivate a corporation to enter such an agreement? What variations 
would you expect to find among such agreements in different cases? See 
John C. Coffee, Jr., Deferred Prosecution: Has It Gone Too Far? Nat’l 
L.J., July 25, 2005.  
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Chapter 11  
Sentences Reconsidered 

A.  Judicial Reconsideration of Sentences 
 
2.  Direct Appeal of Sentences  
 
Page 709. Add this material at the end of note 4.  
 
 Professors Nancy King and Michael O’Neill conducted an empirical 
study of appeal waivers in federal court. They discovered that defendants 
waive appeal rights in nearly two-thirds of the cases settled by plea 
agreement. The government appears to give some of these defendants 
sentencing concessions in exchange for the waiver, such as downward 
departures, safety valve credits, and a variety of stipulations. However, 
some defendants appear to receive little or nothing in exchange for their 
waiver. According to King and O’Neill, the “uneven practice of trading 
sentencing concessions for waivers among cases and courts … suggests 
that waivers are undercutting efforts to advance consistency in federal 
sentencing.” See King & O’Neill, Appeal Waivers and the Future of 
Sentencing Policy, 55 Duke L.J. ___ (2005).  
 
3.  Collateral Review of Sentences  
 
Page 738. Replace the third from the last sentence in note 4 with the 
following text.  
 
In a case by the Mexican government against the United States, the ICJ 
also found the United States in violation of the Consular Convention. 
Avena and Other Mexican Nationals (Mexico v. United States of 
America). The ICJ required the United States to review and reconsider 
the convictions “by means of its own choosing.” After the decision was 
issued, President Bush required that “state courts give effect to the 
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decision in accordance with general principles of comity….” The effect 
of this declaration is unclear. Around the same time the President issued 
this determination, the United States withdrew from the ICJ’s jurisdiction 
in Consular Convention cases. This move denies the ICJ the ability to 
hear further cases charging the United States with a violation of the 
Consular Convention.  Frederic L. Kirgis, The Avena Case in the 
International Court of Justice and the U.S. Response, 17 Fed. Sentencing 
Reporter 223 (2005).  
 
B.  Executive Reconsideration of Sentences 
 
1.  Parole  
 
Page 750. Add this material at the end of note 2.  
 
See The Shawshank Redemption (1994). 
 
Page 750.  Add this material after the first paragraph in note 4. 
 
A similar development has occurred in England. English studies, 
however, have indicated a positive effect of parole in Great Britain, 
Canada and the United States but left unresolved the questions whether 
parole supervision helped reduce recidivism and whether parolees 
responded favorably to being chosen. Stephen Shute, Does Parole Work? 
The Empirical Evidence From England and Wales, 2 Ohio St. J. Crim. 
L.315 (2004).  
 
3.  Sealed Records and Expungements  
 
Page 777.  Add this material at the end of note 1. 
 
For a comprehensive guide on relief mechanisms, including pardons, see 
Margaret Colgate Love, Relief from the Collateral Consequences of a 
Criminal Conviction: A State-by-State Resource Guide (July 2005). 
 
 


