

HOW “THE MAXIMUM” SENTENCE IN APPRENDI MEANS “THE MINIMUM” SENTENCE FOR JUSTICE ALITO (JOINED BY JUSTICES KENNEDY AND BREYER) IN CUNNINGHAM:

A former student of mine told me that she and her co-clerks are having an argument about a cryptic paragraph in Justice Alito’s dissent in Cunningham. The third-to-the-last paragraph of the opinion, which begins with the words, “For each statutory offense,” asks the reader to imagine “the least onerous” sentence that would be “appropriate” in a case in which all the statutory elements of a crime are satisfied. Later in the paragraph he refers to this as the “maximum sentence” in the famous Blakely formulation of the Apprendi rule. She asked, “How could the ‘least onerous’ be ‘the maximum’?”

My answer: The Justice is engaged in a logical game, but it is flawed. First, here is his argument elaborated a bit. A person is convicted of crime x. Now imagine that there are no (non-statutory) aggravating factors and, moreover, there is every possible relevant mitigating factor. Ok, so we've got the least culpable defendant imaginable who has committed crime x. Now ask what is the “appropriate” sentence for this guy. This is what Justice Alito refers to as the “least onerous” sentence for crime x. (Of course, Justice Alito doesn't phrase his argument in terms of the “least culpable defendant,” as I have, because that would reveal a flaw in the argument -- keep reading. But that’s what he’s talking about.) The Justice then argues that this “least onerous” sentence we just calculated must be the “maximum sentence” in the famous Blakely formulation of the Apprendi rule. He says this must be true, because any other sentence is appropriate only if additional aggravating (or absence of mitigating) “facts” are found. So the "minimum" is the Apprendi/Blakely "maximum"! 

The flaw: Although he does his best to hide the point, Justice Alito’s whole argument depends on there being only one reasonable (“appropriate”) sentence for this least culpable defendant. But if that's true for the least culpable, it's true for everyone at every increment of culpability. That is, when all the facts are considered, there is only one appropriate (“reasonable”) sentence. Nothing in Booker suggests this, however. (I can’t help but noting that the theory of the Sentencing Guidelines, if taken to its logical end-point, does indeed imply that for every set of crime, criminal, and aggravating and mitigating aspects of both, there is one proper sentence. The only reason the Guidelines had to do “ranges” is no Commission would have time or resources to specify and give an appropriate weight to every possible sentencing factor and combination of factors. This is the rationale for allowing departures on exceptional circumstances, and for allowing Guidelines ranges.)

By the way, Justice Alito previews his game (redefining "maximum" in the famous Blakely/Apprendi formulation to mean "minimum reasonable") in the very first paragraph of his opinion. In the following sentence in the middle of that paragraph, note that Justice Alito uses the word "minimum" whereas all other persons who had every read Apprendi and Blakely would have used the word "maximum." 

". . . .both the California law explicitly, and the federal scheme implicitly require a sentencing judge to find some factor to justify a sentence above the minimum that could be imposed based solely on the jury's verdict.. . ."


