Nkechi Taifa e-mail to Justice Roundtable Participants 
with quick and dirty notes on House Booker hearing 

Oversight Hearing on United States v. Booker: One Year Later – Chaos or Status Quo?
Subcommittee on Crime, Terrorism and Homeland Security


Hearing Witnesses – 
Ricardo Hinojosa - U.S. District Judge and Chairman, U.S. Sentencing Commission
William Mercer – Principal Associate Deputy Attorney General and U.S. Attorney for the 
District of Montana, U.S. Department of Justice
Paul G. Cassell – Judge, U.S. District Court for the District of Utah
James E. Felman, Partner, Kynes, Markman, & Felman, P.A., Tampa, Florida

Last year the Supreme Court’s decision in U.S. v. Booker invalidated the mandatory aspect of the 
U.S. Sentencing Guidelines, making them advisory in nature. Many groups, including a joint 
letter from over 50 Justice Roundtable participants delivered on January 12, 2005, requested that 
Congress avoid the temptation to rush towards an immediate legislative response. Members of 
Congress agreed to wait and evaluate how federal judges would utilize their expanded discretion 
in the wake of the Booker decision. The U.S. Sentencing Commission released its comprehensive 
report on the impact of U.S. v. Booker on Federal Sentencing in advance of the hearing this 
week. It is clear from the report that the answer to the hearing’s title is that the sentencing 
practices of judges in the post Booker era have been the status quo. In a nutshell, the Commission 
analyzed numerous statistics about federal sentences over the past year and, among other things, 
concluded that “The severity of sentences imposed has not changed substantially over time.” In 
fact, the report found that the average sentence length after Booker has increased. The average 
sentence length pre-Booker was 56 months. The average sentence after Booker is 58 months. 

Because the statistics on judicial practice despite judges’ newly bestowed discretion were so 
compelling, some members on the other side of the aisle appeared constrained to come up with 
something to justify making the guidelines mandatory again. In a press conference the day before 
the hearing Rep. Sensenbrenner spoke of “unrestrained judicial discretion,” using as fodder the 
specter of federal judges departing from the guidelines in sex offense cases, in contravention of 
the 2003 PROTECT Act (legislation mandating increased penalties for sex offenders, pedophiles 
and child pornographers.) This, however, is a red herring, as revealed by piercing questioning 
from Rep. Bobby Scott during the hearing. Judges have departed below the guidelines in more 
sex offense cases since Booker, although overall sex offense cases have risen. It is important to 
note that sex offenders are primarily prosecuted in state, not federal, court, and occupy less than 
.5% of federal prosecutions. Scott made a very poignant comparison in his questioning of Mr. 
Mercer, the government’s witness. He asked whether there should be a distinction in the 
sentencing of a 19 year old who engages in consensual sex with his 15 year old girlfriend, versus 
a 50 year old man who has sex with a 12 year old. The government did not deem there should be 
a difference in the sentencing between those two examples. Scott’s premise was that just because 
there is a downward departure does not mean the departure is not reasonable. 

What was most interesting to me (in light of the Justice Roundtable’s “Time to Mend the Crack 
in Justice” campaign) was the emphasis placed on the importance of addressing the crack/powder 
disparity. With respect to this issue, however, the government again sounded less than sensible. 
In response to a question by Rep. Scott as to whether it made sense to sentence a first time 
offender who distributes 499 grams of powder cocaine to probation, versus a first time offender 
who possesses just 5.1 grams of crack cocaine to a five year mandatory sentence – the DOJ’s 
position was that it did make sense. Judge Cassell, however, spoke of the necessity to eliminate 
“irrational mandatory minimum sentences,” citing as an example the Weldon Angelos case in 
which he, as judge, was constrained to sentence a first time offender charged with minor 
marijuana and gun charges to a mandatory minimum sentence of 55 years in prison. In his written 
testimony he spoke to the importance of reducing the crack/powder disparity. Most telling, 
however, in his oral testimony before the Committee, he went further, stating that the 
crack/powder disparity must be eliminated. And in response to a question from Rep. Sheila 
Jackson Lee as to legislative remedies post Booker, Jim Felman’s first recommendation was to 
“fix the crack/powder disparity.” (Recall on February 16, over 50 Justice Roundtable participants 
submitted “An Open Letter to Congress,” stating that the “twentieth anniversary of statutory 
crack penalties is the perfect time to revisit and finally correct the gross unfairness that has been 
the legacy of the 100:1 [power/crack] ratio.”

Because the government was, essentially, on the defensive during much of the hearing, there was 
not too much emphasis on its recommendation to create a “minimum guidelines system” wherein 
the sentencing guidelines’ minimum “would return to being mandatory … while the guidelines’ 
maximum sentence would remain advisory” – hence in more popular terminology, “topless 
guidelines.”

Again, these were just some quick notes. 

