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1

STATEMENT OF THE ISSUE
PRESENTED FOR REVIEW

Whether the District Court’s sentence was reasonable under

the deferential abuse-of-discretion standard set out in Gall v.

United States, 128 S. Ct. 586, 597 (2008), given that the

District Court meaningfully considered the arguments made by the

parties and imposed a “reasoned and reasonable” sentence under 18

U.S.C. § 3553(a).  Id. at 602.



 The procedural reasonableness of the sentence was neither1

properly challenged by the government, nor addressed by the
Panel.  Nonetheless, it is discussed at pages 5-10, as a part of
the sentencing process.

2

SUMMARY OF THE ARGUMENT

Under the deferential abuse-of-discretion standard of review

set out in Gall v. United States, 128 S. Ct. 586, 597 (2008), Mr.

Tomko’s sentence should be affirmed as being both procedurally

and substantively reasonable.  Gall makes clear that the

appellate courts, whether reviewing sentences within or outside

the Guidelines ranges, should not seek to re-weigh the factors

reasonably considered by the district court, or substitute their

own judgment for that of the sentencing judge.  Instead,

appellate courts should respect the institutional advantage the

district court has in reaching a sentencing decision.  As the

Supreme Court did in Gall in affirming a downward variance to a

sentence of probation, this Court should “give due deference to

the District Court’s reasoned and reasonable decision that the §

3553(a) factors, on the whole, justified the sentence.”  Id. at

602.  

Under Gall, the substantive reasonableness of the sentence

in this case is clear.   Mr. Tomko’s Guidelines range was 12 to1

18 months in prison on the single count of tax evasion to which

he had pleaded guilty.  The District Court varied only three
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levels from this range and imposed a sentence of three years

probation with a condition of one year of house arrest under

strict conditions, including 28 days inpatient alcohol treatment,

250 hours of community service, and a statutory maximum fine of

$250,000.  This fine was eight times the top of the Guidelines

range.  

The District Court based the sentence on its consideration

of all the factors under 18 U.S.C. § 3553(a), including several

mitigating factors – Mr. Tomko’s extensive and exceptional

charitable work, his record of employment, his support for and

ties to the community, his negligible criminal record, and –

contrary to the government’s assertion – the seriousness of the

offense and the need for deterrence.  Under Gall, this Court

should defer to the District Court’s reasoned conclusion that a

variance was warranted in light of all of the circumstances of

the case and that a sentence of probation with strict conditions

and a statutory-maximum fine was sufficiently severe to serve the

goals of sentencing.

ARGUMENT

Tomko’s sentence was both procedurally and
substantively reasonable: the imposition of
probation with strict conditions and an
above-Guidelines fine reasonably addressed
the relevant sentencing factors.

Post-Booker, the appeals court is limited to reviewing the
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district court’s sentence for “reasonableness.”  United States v.

Cooper, 437 F.3d 324, 327 (3d Cir. 2006).  In Gall v. United

States, 128 S. Ct. 586 (2008), the United States Supreme Court

made clear that appellate courts, whether reviewing sentences

within or outside Guidelines ranges, must review the sentence

under the “deferential abuse-of-discretion standard.”  Id. at

591.  Where, as here, the sentence imposed was outside the

Guidelines range, the abuse-of-discretion standard requires that

this Court “give due deference to the district court’s decision

that the § 3553(a) factors, on a whole, justify the extent of the

variance.”  Id. at 597.  That is, even if this Court were to

“reasonably conclude[ ] that a different sentence was

appropriate[, that would be] insufficient to justify reversal of

the district court.”  Id.  

A sentence survives appellate review for reasonableness so

long as it is both procedurally and substantively reasonable. 

Id.  The sentence imposed here – 3 years probation, including one

year house arrest with no work release, and an above-Guidelines

range fine of $250,000 – is reasonable because the district court

considered all relevant § 3553(a) concerns and arrived at a

reasoned sentence based on those factors.  While some members of

this Court might have weighed the factors differently and imposed

a more severe sentence, the post-Gall standard of review does not

permit that type of analysis by appellate courts.  This Court
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should “recognize [the district court’s approach to sentencing in

this case] as reflecting a proper exercise of discretion,” see

United States v. Levinson, 2008 WL 4251501 at *10 (3d Cir. Sept.

18, 2008), and affirm the judgment below.

A. The District Court’s sentence was procedurally reasonable:
after correctly calculating the Guidelines range, the court
addressed all the sentencing factors in 18 U.S.C. § 3553(a)
as well as the arguments of the parties.

The first step of appellate review of a sentence is for the

appellate court to “ensure that the district court committed no

significant procedural error, . . .” Gall, 128 S. Ct. at 597. 

The procedural reasonableness of the sentence here cannot be

questioned.  

This Court has set out a three-step procedure district

courts should follow at sentencing.  First, they should correctly

calculate the Guidelines range.  Second, they should rule on any

motions for departure.  Third, they should “exercise their

discretion by considering the relevant § 3553(a) factors” in

setting the sentence within or outside the Guidelines range. 

United States v. Gunter, 462 F.3d 237, 247 (3d Cir. 2006).  This

third step requires courts to give “meaningful consideration” to

the relevant factors and address any non-frivolous arguments

raised by parties.  United States v. Cooper, 437 F.3d 324, 329

(3d Cir. 2006).

The District Court here fully complied with each of these



 See also United States v. Hoffecker, 530 F.3d 137, 159 (3d2

Cir 2008)(citing United States v. Pelullo, 399 F. 3d 197, 222 (3d
Cir 2007)); Doebler’s Pennsylvania Hybrids, Inc. V. Doebler, 442
F.3d 812, 821 n. 10 (3d Cir 2006); Skretvedt v. E.I. DuPont De
Nemours, 372 F.3d 193, 202-03 (3d Cir. 2004); Laborers’ Int’l
Union v. Foster Wheeler Corp., 26 F.3d 375, 398 (3d Cir. 1994)
(“An issue is waived unless a party raises it in its opening
brief, and for those purposes ‘a passing reference to an
issue . . . will not suffice to bring that issue before this
Court.’”)(quoting Simmons v. City of Philadelphia, 947 F.2d 1042,
1066 (3d Cir. 1991)). 
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steps, and the government implicitly acknowledged as much by not

arguing otherwise in its opening brief.  In failing to raise the

procedural reasonableness of the sentence in its opening brief,

the government waived any challenge to that aspect of the

sentence.  Fed. R. App. P. 28(a)(5) and (9)(B); 3rd Cir. LAR

28.1(a).   The government may not, at this late date, seek to2

inject questions about the procedural reasonableness of the

sentence into this appeal.

In any event, the record here makes the procedural

reasonableness of the sentence clear.  The Judge correctly

calculated the Guidelines range as 12 - 18 months, and allowed

both parties to present arguments regarding what they believed

the appropriate sentence should be.  Like the judge in Gall, the

Judge here “considered all of the § 3553(a) factors and

thoroughly documented his reasoning.”  128 S. Ct. at 598.  As

Judge Smith stated in his dissent from the Panel decision here,

the record establishes the “length to which the District Court

properly gave meaningful consideration to the § 3553(a)
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factors . . .”  Tomko, 498 F.3d at 176.  The Judge’s detailed and

extensive statement of reasons covers ten pages of the sentencing

transcript.  (App. 61-66, 71-74).

In its reply brief the government suggested – for the first

time – that the District Court failed to meaningfully consider

whether the sentence “afforded adequate deterrence.”  Gov’t Reply

at 15.  The government’s response to the rehearing petition

similarly attempts to interpret the Panel majority opinion as

finding that the Judge “committed procedural error by failing to

give consideration to the § 3553(a) factor of general deterrence. 

[Tomko,] 498 F.3d at 166.”  Gov’t Resp. in Opp. to Rehg. at 4.  

Aside from being waived, this argument is without merit in

light of the record.  Judge Lancaster expressly considered

deterrence in imposing sentence.  In his extensive statement of

reasons, the Judge stated, “I am to afford adequate deterrence to

the Defendant’s criminal conduct.  Here, the Defendant has one

prior criminal incident which is alcohol-related, but has

otherwise led a crime-free life.”  (App. 64).  

The government then argued for a “lengthy term of

incarceration” for the purpose of “third party deterrence.” 

(App. 69).  The government took the position that probation “is

not real deterrence.  Real deterrence is jail.  That’s what makes

people like Mr. Tomko think before they sign that bogus tax

return, before they cheat on their taxes.”  (App. 70).  



  Taken in context, the court’s explanation cannot be viewed3

merely as a “‘rote statement of the § 3553(a) factors.’”  United
States v. Sevilla, __ F.3d __, 2008 WL 4069453 (3d Cir. Sept. 4,

8

Having just heard the government’s argument for general

deterrence, the Judge imposed probation with strict conditions

including house arrest and inpatient alcohol treatment.  The

sentence was magnified by the court’s imposition of the maximum

fine allowed under the statute $250,000 – a fine eight times the

Guidelines range.  (App. 71).  

The Judge specifically noted the deterrent effect of the

fine, explaining that “[g]iven the Defendant’s wealth, the

guideline range in fines is insufficient deterrence.”  (App. 73). 

Addressing the sentence as a whole, the Judge concluded, “The

Court views that this sentence will address the sentencing goals

of punishment, deterrence and rehabilitation.”  (App. 74).  The

Judge’s comments, coming right after the government’s deterrence

argument, were plainly a response to that argument, and

demonstrate that the court meaningfully considered both specific

and general deterrence.  

The heavy fine in particular must be viewed as having a

strong deterrent effect on Mr. Tomko as well as others, “sending

a signal to others in Tomko’s financial position that a fine far

above the Sentencing Guidelines suggestion may follow a guilty

plea for tax evasion.”  United States v. Tomko, 498 F.3d 157, 182

(withdrawn)(Smith, J., dissenting).   3



2008) (quoting Cooper, 437 F.3d at 329) (finding judge’s
statement that she had “considered all the § 3553(a) factors”
insufficient).  

9

As this Court has explained, the sentencing judge is not

required to “discuss and make findings as to each of the §

3553(a) factors if the record makes clear the court took the

factors into account in sentencing.”  Cooper, 437 F.3d at 329

(emphasis added).  Similarly, the Supreme Court explained that

the key to whether the record to shows that “the sentencing judge

listened to each argument” and “considered the supporting

evidence.”  Rita, 127 S. Ct. 2456,2469 (2007).  Here, the Judge’s

response to the government’s argument regarding deterrence more

than satisfied the requirements of Cooper and Rita.

In a closely analogous case, this Court recently upheld a

downward variance from a Guidelines range of 18 - 24 months to

probation (with no house arrest and no fine), for a defendant who

pleaded guilty to wire fraud.  United States v. Howe, __ F.3d __,

2008 WL 4251920 (3d Cir. Sept 18, 2008).  The Court in Howe

rejected the government’s argument that the district court did

not address the government’s “general deterrence” argument in

imposing a probationary sentence.  Id. at *7.  In reasoning

equally applicable here, the Court ruled that it was sufficient

for the district court to mention “deterrence” in its statement

of reasons to show that the court had given meaningful

consideration to this argument.  Id. at *8 (noting this Circuit’s
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“well-established precedent that a district court is ‘not

required to comment explicitly on every § 3553(a) factor because

“the record makes clear the court took the factors into account

in sentencing.”’”) (quoting United States v. Parker, 462 F.3d

273, 278 (3d Cir. 2006) (quoting Cooper, 437 F.3d at 239)).

Here, the district court did more than that.  In addition to

imposing a sentence more stringent than what the defense

requested, the District Court specifically imposed a fine of a

magnitude intended to provide sufficient specific and general

deterrence.  (App. 73-74).  This clearly meaningfully addressed

the government’s argument.  Cf. Rita, 127 S. Ct. at 2469 (“We

acknowledge that the judge might have said more.  He might have

added explicitly that he had heard and considered the evidence

and argument. . . . but context and the record made clear that

[this argument] underlies the judge’s conclusion.”).  Thus, the

sentence was procedurally reasonable.

B. Tomko’s sentence was substantively reasonable under Gall’s
deferential standard of review because it was reasoned and
reasonable in light of the factors under 18 U.S.C. §
3553(a).

The second step of review of a sentence on appeal is

consideration of the substantive reasonableness of the sentence. 

Under the standard set out in Gall, Tomko’s sentence easily

passes muster. 

As discussed above, under Gall, the appeals court reviews a

sentence for abuse of discretion.  Under this standard, as long



 The Supreme Court in Gall, in upholding the below-Guidelines4

probationary sentence imposed there, took note of the substantial
experience of the sentencing judge, who had sentenced over 990
defendants during his career.  Gall, 128 S. Ct. at 598 n.7.  The
District Judge in this case has sentenced approximately 650 defendants
over the course of his 15-year career and likewise has a wealth of
sentencing experience deserving of equal deference from this Court.
Administrative Office of the United States Courts, 1994-2007 Federal
Court Management Statistics 1994-2007, available at
http://www.uscourts.gov/fcmstat/index.html.
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as “the sentencing process was a reasoned one,” the Court of

Appeals may not re-weigh the sentencing factors and remand. See

United States v. Carter, 538 F.3d 784, 797 (7  Cir. 2008). th

Regardless whether the appeals court agrees with the sentence,

“it is not for the Court of Appeals to decide de novo whether the

justification for a variance is sufficient or the sentence

reasonable.” Gall, 128 S. Ct. at 602. 

As Gall explains, this deferential standard of review is

based on “practical considerations” and the “institutional

advantage” district courts have over appellate courts in making

sentencing decisions.  Id. (internal quotes omitted).  The judge,

as the one hearing the evidence and making the credibility

determinations, “has full knowledge of the facts and gains

insights not conveyed by the record.”  Id.  As a result, “[t]he

sentencing judge is in a superior position to find facts and

judge their import under § 3553(a) in the individual case.”  Id.  4

In conducting its deferential review for abuse of

discretion, the Court of Appeals should not re-weigh the §

3553(a) factors, or examine the district court’s reasons for the
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sentence, in isolation.  Instead, it should “take into account

the totality of the circumstances, including the extent of any

variance from the Guideline range.”  Id. at 597.  The appellate

court should “give due deference to the district court’s decision

that the § 3553(a) factors, on the whole, justify the extent of

the variance.”  Id. at 597 (emphasis added).

While acknowledging that “a major departure should be

supported by a more significant justification than a minor one,”

id., the Court rejected as inaccurate the characterization of a

probationary sentence like Mr. Tomko’s as a “100% departure.” 

Id. at 595.  Such a characterization is misleading because it

would apply “regardless of whether the Guidelines range is one

month or 100 years,” and because it gives no weight to the

“substantial restriction of freedom involved in a term of

supervised release or probation.”  Id. (internal quotes omitted).

The Court also rejected the notion that the justification for the

sentence should be “proportional” to the extent of the departure. 

Id. at 596. 

Applying this deferential standard here, Tomko’s sentence of

probation with strict conditions, house arrest, inpatient alcohol

treatment and a statutory-maximum fine, must be upheld because it

addressed the arguments made by the parties in a “reasoned and

reasonable” manner.  Id. at 602.

1.  The district court’s sentence of probation with
strict conditions and an above-Guidelines-range



  The court ordered Mr. Tomko to pay the costs associated5

with his house arrest and his alcohol treatment.  It also ordered
that he refrain from alcohol consumption completely.  (App. 72).

13

fine was sufficiently supported by the record.

The district court’s sentence – three years probation with

the conditions of one year of house arrest, completion of an

inpatient alcohol treatment program,  performance of 250 hours of5

community service, and a statutory-maximum fine of $250,000.00 –

clearly sought to balance the factors identified in § 3553(a),

including the “overarching provision” which “instructs” district

courts to “impose a sentence sufficient, but not greater than

necessary, [,]” to comply with the parsimony provision of

3553(a).”  Kimbrough, 128 S.Ct. at 570. Perhaps the best evidence

of this is that neither party received the sentence it requested. 

As shown in the following chart, the sentence was more stringent

than the defense desired, and less stringent than the government

desired: 

Defense Government Court

Probation Imprisonment Probation
Work release House arrest
Community service No work release

Inpatient alcohol treatment
250 hours community service
$250,000 fine

Notably, this sentence preserved the possibility of imposition of

the statutory maximum five years imprisonment, upon any violation

of probation.



 Nothing in the record supports the government’s cynical6

assertion that Mr. Tomko “was allowed to buy his way out of
jail.” Although Mr. Tomko was ordered to pay a substantial fine,
the record reflects that the fine was intended to promote
deterrence by showing potential tax cheats that crime doesn’t
pay.  (A.  73). 

 Variances are particularly easy to justify when, as here,7

the guideline in question is not based on “empirical data and
national experience,” but was created by the Commission out of
whole cloth.  Cf. Kimbrough v. United States, __ U.S. ___, 128
S.Ct. 558, 575 (2007) (crack cocaine Guidelines not based on
empirical evidence).

14

The record here well supported the modest variance granted. 

It was not a “major” departure requiring more than the ten page

justification provided by the District Court.  Gall, 128 S.Ct. at

596.   The advisory Guidelines range of 12-18 months imprisonment

was based on an offense level of 13. (App. 62).  Probation and

house arrest are available at an offense level of 10, at the

high-end of the range.   The variance granted to reach this6

sentence was thus a modest three levels, or twelve months. The

Supreme Court, and this Court, have approved variances equal to

and greater than the one granted here.  See Gall, 128 S. Ct. at

595 (30 months, 11 levels, in drug conspiracy);  United States v.

Howe, __ F.3d __, 2008 WL 4251920 at * 1 (18 months, seven

levels, in wire fraud case);  United States v. [Fred E.] Cooper,

394 F.3d 172 (3d Cir. 2005)(15 months, four levels, in securities

fraud and false tax return case).  7

The government has argued that a probationary sentence is

not real punishment, representing no more than a “soft pat” on
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the wrist.  This argument was put to rest by Gall, in which the

Supreme Court flatly stated that probation – even without the

strict conditions imposed here – is a substantial punishment. 

See Gall, 128 S. Ct. at 595-96).  The Court explained:

We recognize that custodial sentences are
qualitatively more severe than probationary
sentences of equivalent terms.  Offenders on
probation are nonetheless subject to several
standard conditions that substantially
restrict their liberty. . . . 

The Court felt this to be the case even when the conditions of

probation were merely the standard ones:

Probationers may not leave the judicial
district, move, or change jobs without
notifying, and in some cases receiving
permission from, their probation officer or
the court.  They must report regularly to
their probation officer, permit unannounced
visits to their homes, refrain from
associating with any person convicted of a
felony , and refrain from excessive drinking. 

id. at 595-96. Like Mr. Tomko in this case, “[m]ost probationers

are also subject to individual ‘special conditions’ imposed by

the court,” which make the probation sentence even more severe.  

Rejecting the “soft pat on the wrist” view of the government

here, the Court explained that “probation is not granted out of a

spirit of lenience . . .  [and] is not merely letting an offender

off easily. . . . [P]robation . . . conditions imposed on an

individual can have a significant impact on both that person and

society . . . ” Id. at 596, n.4 (internal citations and quotation

marks omitted).  Indeed, in contrast to the bald assertion by the
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government (and the Panel) that only imprisonment recognizes the

seriousness of an offense and effects deterrence, the Supreme

Court agreed with the Gall district court’s finding that

probation can accomplish those purposes as well.  Id. at 599.

(“[A] sentence of imprisonment may work to promote not respect,

but derision, of the law . . . .”). 

The Senate Report to the Sentencing Reform Act also

emphasized that probation can meet the goals of punishment and

deterrence.  As the Report states,

It may very often be that release on
probation under conditions designed to fit
the particular situation will adequately
satisfy any appropriate deterrent or punitive
purpose. This is particularly true in light
of the new requirement in section 3563(a)
that a convicted felon who is placed on
probation must be ordered to pay a fine or
restitution or to engage in community
service; he cannot simply be released on
probation with no meaningful sanction.

  
S. Rep. 98-225, 92, 1984 U.S.C.C.A.N. 3182, 3274 - 5 (Aug. 4,

1983).  Thus, like the Supreme Court, the Senate rejected the

view of probation as being merely a soft pat on the wrist,

especially when, as in this case, the court imposes conditions of

house arrest and community service.

In Howe, this Court also agreed that probation sentences are

both severe and effective.  The Court held that a probationary

sentence in a fraud case would promote deterrence despite the

lack of imprisonment because the district court explained to the



  See also United States v. Levinson, __ F.3d __, 2008 WL8

4251501 at * 10 (3d Cir. Sept. 18, 2008) (“We do not say that a
sentence of probation would be, on this [tax fraud] record,
plainly outside the boundaries of permissible discretion.  We
hold only that the justifications given for the sentence are
inadequate for us to recognize them as reflecting a proper
exercise of discretion.”). 
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public why the sentence was imposed:

In turn, we believe that a potential offender
observing the sentencing proceedings would
receive the message that prison time could be
imposed absent those meaningful distinctions,
which satisfies the s 3553(a) goal of general
deterrence sufficiently under our one-step-
removed abuse of discretion standard. 

2008 WL 4251920 at * 11.   The holdings of both the Supreme Court8

and this Court are supported by research suggesting that social

stigma, may be more effective at deterring white collar criminals

than imprisonment. See N. Craig Smith, Sally S. Simpson, Chung-

Yao Huang, Do Stronger Laws Prevent Corporate Crime?, 48 MIT SLOAN

MGMT. REVIEW 3, 6-7 (Spring 2007), available at

http://sloanreview.mit.edu/smr/issue/2007/spring/05/ (noting that

“tougher sentencing might not be the deterrent [we] think,” in

light of survey finding that “executives are more fearful of

wearing a scarlet letter than of doing hard time”).

As the district court did in Howe, the district court in

this case carefully explained why Mr. Tomko’s sentence was

imposed.  Those reasons, combined with the severity of probation

in general, support and sufficiently justify Mr. Tomko’s

sentence. 

http://sloanreview.mit.edu/smr/issue/2007/spring/05/
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2. The district court’s careful assessment of the
proper punishment for Mr. Tomko must be respected
by this Court.

In its concluding remarks in Gall, the Supreme Court clearly

instructed that “it is not for the Court of Appeals to decide de

novo whether the justification for a variance is sufficient or

the sentence reasonable.  On abuse-of-discretion review, the

Court of Appeals should have given due deference to the District

Court’s reasoned and reasonable decision that the § 3553(a)

factors, on the whole, justified the sentence.”  Id. at 602.

Put differently, this Circuit, and others, have recognized

that Gall constrains the appellate court to evaluating whether

the sentence was arbitrary, based on impermissible factors, or

failed to consider relevant aspects of § 3553(a).  While the

appellate court may assess whether the facts in the record offer

“reasonable support” for the sentence imposed, United States v.

Howe, __ F.3d __, 2008 WL 4251920 at * 11 (3d Cir. Sept. 18,

2008), it may not “second guess” the sentencing court’s balancing

or weighing of those facts, Levinson, 2008 WL 4251501 at * 5; see

also United States v. Smart, 518 F.3d 800, 810 (10th Cir. 2008). 

In this case, the district court carefully articulated the

reasons for the sentence imposed, including consideration of the

Guidelines and a thorough discussion of the factors set forth in

18 U.S.C. § 3553. (App. 61-65, 73-74).  The government did not

argue or mention any guideline policy at the sentencing hearing



19

or in its opening or reply brief.  Nevertheless, the District

Court’s consideration of the advisory Guidelines necessarily

involved consideration of the policies animating those

Guidelines, including the Sentencing Commission’s view that

financial criminals should receive sentences of imprisonment. 

Cf. Gall, 128 S. Ct. at 599 (“As with the seriousness of the

offense conduct, avoidance of unwarranted disparities was clearly

considered by the Commission when setting the Guidelines ranges.

Since the District Judge correctly calculated and carefully

reviewed the Guidelines range, he necessarily gave significant

weight and consideration to the need to avoid unwarranted

disparities.”).  See also, United States v. Smart, 518 F.3d 800,

809 n.7 (10  Cir. 2008) (“Based on [Gall’s] holding, we mightth

conclude that correct calculation of the Guidelines range

indicates consideration of all of the sentencing policies

animating a particular guideline.”).

On balance, considering the advisory Guidelines range, the

seriousness of the offense, the need to provide just punishment,

the need for deterrence, and the need to avoid unwarranted

disparity, the court found that Mr. Tomko deserved a strict

probationary sentence and significant fine.  In its statement of

reasons, the Court relied upon Mr. Tomko’s “negligible criminal

history, his record of employment, his support for and ties in

the community, and the extensive charitable work he has done.” 
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(App. 65).  The Court balanced these reasons with the fact that

there was no reason for the defendant to have committed his

crime, that the sentence needed to provide sufficient deterrence,

and that the sentence would allow for repayment of any

outstanding tax obligation.  (App. 73-74).  And, the court

conducted its weighing with the totality of the circumstances in

mind:

• The non-violent nature of the offense;

• Mr. Tomko’s drinking problem, which required treatment;

• Mr. Tomko’s depression;

• Mr. Tomko’s low likelihood of recidivism;

• Mr. Tomko’s acceptance of responsibility; 

• The need for consistency in sentencing; and

• The kinds of sentences available, including the
availability of electronic monitoring.

(App. 62-65).  As Judge Smith fully explained in his dissent from

the panel decision here, viewed cumulatively, these factors

provided a reasoned basis for the sentence imposed deserving of

deference under the abuse-of-discretion standard.  Tomko, 498

F.3d at 177-79 (Smith, J., dissenting).  The sentencing and the

sentence imposed were thus entirely consistent with the Supreme

Court’s and this Court’s instructions.

Indeed, since Gall, multiple circuit courts have affirmed

more significant downward variances based on facts analogous to

those here.  For example, in United States v. Carter, 538 F.3d
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784 (7  Cir. 2008), the Seventh Circuit affirmed a 63-month (12th

level) downward variance in a fraud case based on the defendant’s

personal characteristics.  The Ninth Circuit affirmed a sentence

of community confinement in a fraud case in which the Guidelines

range was 30-37 months. See United States v. Ruff, 535 F.3d 999,

1004 (9  Cir. 2008).  This was a downward variance of nineth

levels, and was based on “a host of mitigating factors,”

including employment history, remorse, family support, addiction,

absence of future risk to the public, and the need for full

restitution.  Id.  The Fourth and Fifth Circuits have also

approved large variances based on defendants’ history and

characteristics.  See United States v. Rowan, 530 F.3d 379, 381

(5  Cir. 2008)(46-month, 15-level downward variance to sentenceth

of probation); United States v. Pauley, 511 F.3d 468, 474 (4th

Cir. 2007) (36-month, 6-level variance).    

Given the standard of review, the facts of this case, and

the developing circuit case law, the district court’s three-level

downward variance in this case should be affirmed. 

3. The government’s arguments are based on an unfair
reading of the record and do not provide a
rationale for upsetting the district court’s
judgment.

The government offers several arguments  suggesting that the

district court got it wrong in imposing a probationary sentence:

that the District Court did not address deterrence, that house

arrest is unfairly lenient in this case, and that Mr. Tomko’s
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good works were merely a sham concocted to elicit the sympathy of

the district court.  These arguments are factually incorrect, as

well as being inappropriate for consideration by the appellate

court under Gall’s deferential standard of review.

Again, the government did not object to the adequacy of the

record at the sentencing hearing, nor did it identify a challenge

to the adequacy of the record in it opening brief or reply brief. 

Moreover, contrary to the government’s assertion, the district

court in fact considered the seriousness of the offense and the

need for general deterrence, both before and after those issues

were addressed by the government.  Before the government’s

argument, the district court said,

I am also going to consider the need for the
sentence to reflect the seriousness of the
offense, promote respect for the law and
provide just punishment for the offense . . .
[The] Defendant plead guilty to tax evasion,
which is a serious offense. . . .

(App. 67).  Then, following the government’s argument, the court

reiterated:

Given the defendant’s wealth, the guidelines
range in fines is insufficient deterrence. .
. . The Court views that this sentence will
address the sentencing goals of punishment,
deterrence and rehabilitation. . . . 

(App. 73-74).  The district court based this assessment not only

on the facts of the case, but on its years of sentencing

experience.  See Gall, 128 S. Ct. at 598.  See also supra n. 3

(describing Judge Lancaster’s experience).  Gall teaches that



 The government exaggerates the record suggesting that the9

house was constructed entirely with the proceeds of the tax
evasion.  The record shows, however, that the tax loss was
$228,557 (App. 62), and that the residence was a multi-million
dollar home,(App. 104).

23

this assessment may not be disturbed by this Court.

The government also contends that the sentence to house

arrest was unfair and untoward because Mr. Tomko would serve that

house arrest in the very 8,000 square foot home he built with the

proceeds of his tax evasion.  (Govt. Br. At 24).   This argument9

was obviously a consideration in the district court’s imposition

of sentence.  Mr. Tomko’s home was a central feature of the case,

in which he was charged with tax evasion for not disclosing work

done on the house.  (App. 104).  The Court recognized the

connection between the crime and the house in its sentencing

memorandum. (App. 23-30).  Against this backdrop, the house was

hardly something the district court dismissed or ignored in

imposing the sentence.

Moreover, no matter what the residence, house arrest is a

significantly greater  restriction on a defendant’s liberty than

the stringent probationary sentenced affirmed in Gall.   The

district court determined that such a restriction on liberty was

important in this case, and declined to accept the defense

suggestion of simple probation.  Mr. Tomko was prohibited from

leaving his house, even for work, for a year.  Regardless of the

grandeur of that house, that prohibition was intended to, and



  Mr. Tomko’s pre-indictment charitable activities included:10

years of organizing and running programs for anonymous gifts to
needy children at Christmas (App. 278, 284, 288); providing food
to needy families and clothes to day care facilities, senior
citizens, a widow, a family victimized by fire and other needy
families (App. 261, 277, 284); assisting employees suffering from
family crisis and other individuals in distress (App. 611, 616,
618, 632, 651, 656, 661); and years of “quiet modest
philanthropy.” (App 260, 263, 602-678 (generally)).  

  Mr. Tomko’s work for Habitat for Humanity included:11

repairing a flooded home in Duquesne, Pa for a single mother
(App. 49); renovating a home for a foster mother of four children
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would, both place a social stigma on Mr. Tomko and be a heavy

psychological burden for him to bear.  Under Gall, the judgment

that house arrest would a proper and effective sentence was the

district court’s to make.  See 128 S. Ct. at 602.

The government’s characterization of Mr. Tomko’s volunteer

work as a “crass attempt” motivated only by the desire to avoid

imprisonment is also both unfair, and – at this stage –

impermissible.  The government has shamelessly distorted the

record in claiming that Mr. Tomko did not begin community service

until after his indictment.  The record demonstrates prior

charitable acts and good works dating years before this case

began, as well as his extensive post-offense charitable works. 

(App. 260-262, 270-306, 602-678)(summarizing letters attesting to

charitable and community good works over the years prior to the

offense).  In addition, the Director of Habitat for Humanity for10

Pittsburgh testified regarding  the hands-on work that Mr. Tomko

had already performed for that organization.  11



with a heart condition (App. 50)); repairing lot deterioration in
the hill district of Pittsburgh (App. 51); repairing home damaged
by Hurricane Ivan (App. 54).  The Director also testified that
Habitat needed Mr. Tomko and would appreciate his assistance in
building houses for victims of hurricane Katrina stating: “there
is no one like Bill Tomko who provides timely, unselfish, and
meaningful contributions to Pittsburgh Habitat for Humanity’s
construction operations.”  (App.  53-55, 56).  
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In any event, as observed by this Court in United States v.

Howe, appellate courts must defer to district courts’ judgments

regarding sincerity and credibility, i.e., whether Mr. Tomko’s

acceptance of responsibility and post-offense good works were

“crass” or insincere:

[T]he task of discerning sincerity lies
squarely with the district judge who observes
first-hand the words as they are communicated
live. . . ‘The sentencing judge has access
to, and greater familiarity with the
individual case and the individual case and
the individual defendant before him than . .
. or the appeals court. . . . What the
district judge observes at the sentencing
hearing may therefore unquestionably be taken
into account as part of his credibility
determinations and insights not conveyed by
the record.

__F.3d __, 2008 WL 4251920 at *6 (3d Cir. Sept. 18, 2008)

(internal quotation marks and citations omitted).  The district

court here properly credited the record evidence of Mr. Tomko’s

extraordinary charitable contributions.  Neither the government

nor this Court may second-guess the district court’s

determination in that regard.

Even under the much stricter de novo standard of review
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applicable under the PROTECT Act before Booker, this Court has

upheld downward departures based on charitable good works

comparable to those of Mr. Tomko.  In United States v. Fred E.

Cooper, 394 F.3d 172 (3d Cir. 2005), this Court upheld a four-

level downward departure to probation from a Guidelines range of

15 to 21 months based on the defendant’s charitable good works,

that, like Mr. Tomko’s activities, were “personal in nature.” 

Id. at 175, 177 (defendant organized and ran youth football team

and helped team members find better educational opportunities). 

Similarly, in United States v. Sarafini, 233 F.3d 758 (3d Cir.

2000), this Court upheld under a three-level downward departure

from a Guidelines range of 18 to 24 months to a split sentence of

five months prison and five months house arrest.  Id. at 771-72,

775 (applying standard of review in effect before PROTECT Act). 

The departure was based on the defendant’s financial assistance

to people in need, mentoring an underprivileged young man, and

paying for the high school education of four young men.  Id. at

773-75.  Since in both cases the departures under the mandatory

Guidelines, they support all the more strongly the variance

imposed here under the post-Booker non-mandatory Guidelines

regime, and reviewed under the deferential Gall standard.

The district court reached its sentence by evaluating the §

3553(a) factors “on the whole,” as required by Gall.  Even

accepting the government’s arguments, under Gall, this Court must
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defer to the district court’s judgment that the sentence was

warranted under the totality of the circumstances. See 128 S. Ct.

at 597, 602.

4. This case is thematically and factually so similar
to Gall that, consistent with the holding in Gall,
the district court’s sentence must be affirmed.

In Gall, the government argued – as it does in this case – 

that the seriousness of the offense and the need for deterrence

and to avoid unwarranted disparity outweighed the personal

characteristics of the defendant and required imposition of a

term of imprisonment.  The Supreme Court rejected the

government’s argument, holding that the district court “quite

reasonably attached great weight” to Gall’s personal

characteristics, Gall, 128 S. Ct. at 599, 600, and that the

appeals court owed deference to that evaluation of the facts of

the case, id. at 602.  The district court’s evaluation of the

facts in this case was equally reasonable, and is owed the same

deference.

The Gall Court criticized the appellate court for conducting

“an analysis that more closely resembled de novo review of the

facts presented and determin[ing] that, in its view, the degree

of variance was not warranted.”  This is exactly what the Tomko

Panel did and what the government urges here.  A comparison of

the strikingly similar language used by the (reversed) circuit

court in Gall and by the Panel in this case demonstrates why Gall
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controls the outcome here, mandating affirmance of Tomko’s

sentence. 

Gall (Circuit Court)

District court “gave too much
weight to Gall’s withdrawal
from the conspiracy,” 128 S.
Ct. at 600.

District court “gave
significant weight to an
improper factor,” 128 S. Ct.
at 601.

Sentence “lies outside the
range of choice dictated by
the facts of the case,” 128 S.
Ct. at 601. 

Tomko (Panel majority)

[f]actors considered by the
District Court as mitigating .
. . pale in comparison to the
. . . factors suggesting . . .
imprisonment,” 498 F.3d at
172.

“[T]his factor is certainly
not in itself a reasonable
basis for the sentence in this
case,” 498 F.3d at 170.

“[F]actors advocate in the
strongest possible terms for a
sentence including a term of
imprisonment,” 498 F.3d at
168.

The Panel committed the same error in this case as the circuit

court did in Gall: it “clearly disagreed with the District

Judge’s conclusion that consideration of the § 3553(a) factors

justified a sentence of probation.”  128 S. Ct. at 602.  The

Supreme Court rejected this disagreement, giving priority to the

sentencing judge’s assessment of the case.

In fact, in Gall, the Supreme Court approved granting a

probationary sentence based on consideration of the same sorts of

reasons Judge Lancaster gave in support of Mr. Tomko’s sentence. 

Again, a side-by-side comparison is illustrative:



 There need not be exact correspondence between the facts12

relied on in Gall and those relied on in this or any other case. 
As the Ninth Circuit has explained, “Gall happened to discuss
post-crime maturation and self-rehabilitation because they were
the basis of the district court’s reasoned decision in that case,
but it is the reasoned decision itself, not the specific reasons
that are cited, that triggers [the] duty to defer.”  United
States v. Ruff, 535 F.3d 999, 1003 (9  Cir. 2008).th
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Gall

Letters of support, 128 S. Ct.
at 592.

No significant criminal
history, id.

Post-offense rehabilitation,
128 S. Ct. at 600-601.

Operation of successful
business, 128 S. Ct. at 594.

Substance abuse, 128 S. Ct. at
601.

Tomko

Character letters, and prior
good works, (App. 260-307;
598-678 ).

Negligible criminal history,
(App. 64).

Acceptance of responsibility,
payment of taxes and work with
Habitat for Humanity, (App.
65, 262-265).

Record of employment (App.
63).

Alcoholism (App. 63).

On the basis of these facts, both district courts found that

imprisonment was not necessary to meet the goals of sentencing. 

See 128 S. Ct. at 602, App. 74.12

In Gall, the Supreme Court agreed that facts parallel to

those in this case can sustain a variance even larger than the

one granted by the district court here.  See 128 S. Ct. at 593,

602 (approving variance from Guidelines range of 30-37 months to

probation).  Post-Gall, Mr. Tomko’s sentence clearly survives



30

substantive reasonableness review. 

CONCLUSION

In Mr. Tomko’s case, the District Court based its variance

on reasonable mitigating factors that were supported by the

record.  The District Court committed no procedural error and

properly exercised its discretion in evaluating the §3553(a)

factors.  The District Court considered all of the 18 U.S.C.

§3553(a) factors and  gave a thorough explanation of the reasons

for the sentence imposed.  No reason given by the District Court

was illogical or irrelevant.  The government was simply 

unsatisfied with the resulting sentence and is now urging  this

Court to re-weigh the factors de novo.  But under Gall’s abuse-

of-discretion standard, due deference must be given to the

District Court’s judgment since the was “in a superior position

to find facts and judge their import under §3553(a) in the

individual case.”  Gall, 128 S. Ct. at 598. 

Respectfully submitted,

/s/ Cynthia Reed Eddy, Esquire
Pa. I.D. No. 10504

/s/ Cynthia Reed Eddy, Esquire
Pa. I.D. No. 58172
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