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PRELIMINARY MATTERS

A full transcript with nothing "off the record" is required.

Have defendant sworn.

Provide for interpretation, if necessary. Swear the interpreter.

READINESS FOR SENTENCE: Has the defendant read the presentence report and had it
explained by counsel; is the defendant ready to be sentenced?

CITIZENSHIP: Is the defendant a citizen of this country? If not, has the defendant been made
aware that he has the right to have his national consulate notified regarding his arrest and that
officers of the consulate have the right to communicate with the defendant and to arrange for
legal assistance? ~ Vienna Convention on Co~sular Relations and Optional Protocol on
Disputes (Vienna Convention), April 24, 1963,21 V.S.T. 77,101, T.I.A.S. No. 6820; see also
Breard v. Greene, 118 S. Ct. 1352 (1998) (acknowledging the Vienna Convention "arguably
confers on an individual the right to consular assistance following arrest" but denying habeas
petition). If defendant has not been made aware, he should be made aware of his rights, the
matter should be adjourned to allow defendant to confer with his attorney, and determine
whether he would like to have consulate informed. If defendant does so desire, defense counsel
should contact the appropriate consulate for defendant.
Has the Bureau of Immigration and Customs Enforcement! immigration been informed?

ATTORNEY: Ask defendant: Are you satisfied with your-attorney? Ask attorneys: Are there
any unresolved conflicts to be resolved?

MOTIONS: Are there any unresolved motions or contentions such as conflicts or

dissatisfactions with representation?

DEPARTURE: If the court is being asked to or is considering a Guidelines departure, has
counsel been given notice? If not, does the defendant or the government want an adjournment
after learning of this possibility?

VIDEO RECORDING: Do the defendant and government consent to having this sentencing
hearing recorded by video camera? If the defendant does so consent, he should be informed that
the tape will be filed as part of the judicial record for purposes of appellate review of a departure
from the Sentencing Guidelines, if necessary. The tape will otherwise be sealed.

GillDELlNES MANUAL: Does the defendant have the correct version of the Guidelines (and
know that he or she has the right to be sentenced under the most recent version, unless that



version results in a harsher sentence than the version in effect at the time of the offense)?
Picking and choosing portions of each version is not authorized.

DEMEANOR: If anything bearing on the court's action is revealed in the defendant's
demeanor, the court should note it in the record (e.g., "The defendant seems fully aware of the
nature of the proceedings, and is following closely"). Ask if defense counsel agrees, and if there
is any reason of incompetency or otherwise that sentencing should not proceed:

VICTIM STATEMENT: Under the victim's allocution provision of the 1994 Crime Act, a
victim of a violent crime or of sexual abuse --or a relative if the victim has died or is
incapacitated or a minor --is permitted to make a statement or present evidence at sentencing.
1'his right should be extended to all victims.

DEFENDANT'S RIGHTS AT SENTENCING

CONTEST PLEA: Does the defendant wish to contest the plea entered before the magistrate
judge? Show the minutes to the defendant and ask: Is the transcript accurate? Were any threats
or promises made to induce the statements? Were the statements true? Does the defendant still
want to plead guilty? He must say he pleads guilty as to each count.

PLEA MINUTES: The court should examine the plea minutes, then stat~ that it adopts the
findings of the magistrate judge made at the plea allocution and, based upon the infomlation
before it, accepts the plea. If there is any question about what happened at the allocution, the
court should go through the Rule 11 checklist with defendant.

FATICO: Does the defendant wish a.~ factfinding hearing? (If the parties are not
prepared to proceed at once, provide a pretrial order for exchange of witness lists, etc.).

ADDRESS PERSONALLY: Does the defendant know he or she ha',l the right to address thecourt personally? '

WITNESSES: Does the defendant know he or she has the right to put on witnesses, and to
bring family and friends to court, in his or her support?

PRE-SENTENCE REPORT: Does the defendant or the government wish to contest anything
contained in the pre-sentence report? (If so, the court should make physical changes in the
report, line by lint!, and direct probation to make the same changes in its copy, to be supplied tothe correction authorities.) .

FINDINGS OF LAW AND FACT

PARTICULARIZED FINDINGS: The court must make particularized findings where
required. For example, in conspiracy cases, the court must make findings as to whether the
activity was foreseeable to the defendant and the scope of the criminal behavior agreed to by the
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defendant. Make specific findings as to the calculation of points and criminal history.

For upward departures under §3CI.l (obstruction of justice), the court must make a "searching
inquiry" and "independent findings" of relevant facts. Other upward or downward departures
wili require sin1ilar inquiry, evidence, stipulations and findings.

OTHER FINDINGS: Ask, "Are there any fmdings of fact or law that the defendant or the
government wishes the court to make?"

CONFIDENTIAL INFORMATION: In cases involving government infoffi1ants/5Klletters
where a confidential submission has been made to the court, state: "The Court has received
confidential infoffi1ation concerning this defendant that has been excluded from the disclosed
poItion of the presentence report. This infoffi1ation is relied upon in imposing sentence.
Because the Court is satisfied that the infoffi1ation known to the defendant, his counsel, and
counsel for the Government, a factual summary is unnecessary."

CALCULATIONS: Review calculations of Probation with counsel and defendant and make
detailed findings where the probation analysis is not followed.

DEPARTURE:

If you wish to depart, state: "I have the power to depart from the Guidelines for the
following reasons among others. ..."

If you do not wish to depart, state: "I have the power to depart from the Guidelines, but
exercise my discretion not to do so."

If you would depart but believe you lack the power under the Guidelines, state: "I would
depart from the Guidelines for the following reasons. .., but I do not do so because I
believe I lack the power under the Guidelines." I do have the power to depart outside theGuidelines and I will do so for reasons I will state later. .

State reasons for horizontal and/or vertical departure and explicitly justify the number of
steps used on the Guidelines sentencing grid. This should be performed step-by-step.

PLACE WITffiN RANGE: If imposing a sentence that exceeds 24 months, state the reasons
for choosing the place within the Guidelines range.

OVERLAP: If the sentence falls within either of two arguably applicable Guidelines rang~s and
the same sentence would have been imposed in either case, state this for the record.

SAFETY VALVE: In order to allow defendant to be sentenced without respect to any
applicable mandatory minimum the court must find --after the Government has been afforded
the opportunity to make a recommendation:
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that defendant does not have more than one criminal history point;

that defendant did not use violence, credible threats of violence, or possess a fIrearm or
other dangerous weapon in connection with the offense;

that the offense did not result in death or serious bodily injury to any person;

that defendant was not an organizer, leader, manager, or supervisor of others in the
offense, and was not engaged in a continuing criminal enterprise, 21 U.S.C. § 848;

that, not later than the time of the sentencing hearing, the defendant has truthfully
provided the government all infonnation and evidence in ris possession concerning the
offense or the offenses that were part of the same course of conduct or conunon scheme

or plan.

105 (2d Cir. 1997).18 U.S.C. § 3553(f); United States v. Gambino, 106 F.3d

DETERMINING THE SENTENCE

CONCURRENCY OF TERMS: Use Guidelines calculation for overlap.

SPLIT SENTENCE: The court may order a "split sentence" consisting of a term of
imprisonment and a term .of supervised release. The latter, but not the former, may be
conditioned upon a period of community confinement. United States v. Adler, No. 94-1436 (2d

Cir. April 6, 1995).

CUMULATIVE PUNISHMENT: A defendant convicted of conspiracy, 21 V.S.C. § 846, and
"continuing criminal enterprise," 21 V.S.C. § 848, should be sentenced only for the latter.

OBSTRUCTION OF JUSTICE ENHANCEMENT: Enhancement for perjury requires a
higher burden of proof than preponderance and involves some discretion. Do not accuse the
defendant of perjury if you do not wish to enhance. The defendant must have the specific intent
to obstruct -e.g., ifhe leaves the jurisdiction, he must do so with the intent to interfere with
prosecution. ~U.S. v. Woodard, No. 00-1323, 2001 WL 83043, (2d. Cir. Feb. 1,2001).

NATURE OF INCARCERATION: Discuss the date of surrender unless the defendant is
incarcerated or is to surrender at once. Provide for designation of facility as place of surrender
or ifunknown (the usual case) allow the attorneys to work it out. If relevant make
recommendations re: place of incarceration, treatment programs, educational and vocational

training, medical treatment, etc.

IMMIGRATION CONSEQUENCES:

1) If the defendant is not a citizen of this country, ask the defendant: has your attorney discussed
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the possible in1migration/deportation consequences of a guilty plea with you?

2) Judicial order of deportation Under 8 U.S.C. 1228(c), as amended Oct. 25, 1994 and
renumbered and transferred Sept. 30, 1996, the court may issue a judicial order of deportation at
the time of sentencing. A number of procedural prerequisites must have been followed. Avoid
such a recommendation unless the defendant asks for it.

3) Recommendation: It may be appropriate to state, on the record, any findings or suggestions
that will be helpful in immigration proceedings. ~, if defendant is to be deported, state that
supervised release need not be served in this country.

4) Avoid deportation during appeal: Warn parties that defendant should be made available for
resentencing in this country should there be a reversal on appeal.

FINES AND RESTITUTION: For both fines and restitution, the sentencing court is now
discouraged from authorizing a probation officer to make post-sentencing decisions as to amount
or schedule of payments. Make an aff1rn1ative statement on the record that the court considered,
and made fmdings as to a) the amount of loss sustained by any victim as a result of the offense;
b) the financial resources and ability to pay of the defendant; c) the financial needs and earning
ability of the defendant and the defendant's dependents; and d) any other factors the court deems
appropriate. ~ 18 V.S.C. 3664(a).

FINES: Provide for the fine. Ifpayment is to be made over time, so state. Indicate what shall
be done about interest on the unpaid balance. Imposition of a punitive fine is not required before
a cost-of-imprisonment fine maybe imposed. United States v. Sellers, 42 F.3d 116, 119-20 (2d
Cir. 1994).

Amounts. due dates. and interest. Specify the amount of the fine imposed on each count, as well
the cumulative amount to be paid by the defendant.

Fines are due immediately upon imposition, unless, "in the interest of justice," the court provides
for payment at a later date or through an installment plan. 18 V.S.C. § 3572(d).

Sections of the criminal code dealing with fines provide that interest shall apply. V.S.C. § 3612
(f)(2). The court has the authority to modify the amount of interest, if the court determines that
defendant "does not have the ability to pay interest." 18 V.S.C. § 3612(f)(3).

If the court detennines that the defendant "does not have the ability to pay interest," the court
may direct that the interest is being waived; restricted to a specific amount; or allowed to accrue
for a limited time or after a specified time. 18 V.S.C. § 3612(f)(3).

Granting stays on apl2eal. Fines and the related interest are not automatically stayed upon
appeal. A stay must be affirmatively granted by either the district court or the court of appeals.
"[A]bsent exceptional circumstances," when the fine is stayed, the court must require the
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defendant to either (a) deposit the amount of the fme in the registry of the district court; (b)
provide bond or other security to ensure payment of the fine; or, (3) restrain the defendant from
dissipating assets. 18 V.S.C. § 3572(g) and Rule 38(c), Federal Rules of Criminal Procedure.

S ecl n a date a ent is due and installment lans. In the event the court does not want the
fine to become due immediately, it may specify any date up to five years from the date of
sentence, "excluding any period served by the defendant as imprisonment for the offense." 18
V.S.C. § 3572(d).

If the court provides for payment of the fine through installments, the court itself must specify
the amount and timing of the payments. It is impennissible for the court to delegate the
formation of an installment plan to the Probation Department. United States v. Kassar, 47 F.3d
562, 568 (2d Cir. 1995).

Installment payments can be extended, at most, over a period of five years from the date of
sentence, exclusive of any time served by the defendant in custody for the offense. 18 U .s.c. §

3572(d).

RESTITUTION: Note that the law favors -even insists on -restitution
seeking restitution to be heard and opposed by counsel.

Allow anyone

Identify the Restitution Statute.
(a) If defendant was convicted of Supplemental Security Income fraud, any restitution should be
imposed pursuant to 42 U.S.C. § 1383a(b)(I).
(b) Restitution for any other criminal conviction should be imposed pursuant to the general
restitution provision of 18 U.S.C. § 3663.
(c) But where defendant has pled to SSI fraud and agreed that the court may order restitution
under 18 U.S.C. § 3663, the court may do so. United States v. Jacques, No. 01-3148, slip op.
6437,6444 (2d Cir. Mar. 3,2003).

Amounts. due date. and interest. State the amount of restitution on each count, so as to be
consistent with the decision in United States v. Huey, 495 U.S. 411 (1990) (restitution can only
be ordered for the conduct constituting the "count of conviction").

Unless the court directs otherwise, restitution is due immediately. 18 U.S.C. § 3663(e)(3),

The sections of the criminal code dealing with restitution do not provide for interest onrestitution. .

Granting stays on ap}2eal. Like a fine, an order of restitution is not automatically st~yed upon
appeal. A stay may be granted by the district court or the court of appeals on such tenns that the
court deems appropriate. Those terms may include requiring the defendant to deposit part or all
the restitution amount in the district court registry; posting bond or security; or restricting the
defendant from dissipating assets. Federal Rule of Criminal Procedure 38(e).
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SRecifung a date Rayment is due and installment Rlans. The court may specify that restitution is
due on any date no later than ( a) the end of any probation term imposed; (b) five years after the
end iff any imprisonment imposed; or, in any other case, (c) five years from the date of

sentencing. 18 V.S.C. § 3663(£)(2).

Establish a fixed installment }2lan. In those cases where the court determines that the restitution
should be paid in installments, the court must specify the amount and timing of the installments.
It is impermissible for the ,court to defer to the Probation Department in establishing a payment
plan for restitution. United States v. Porter, 41 F.3d 68 (2d Cir. 1994).

Providing for family. The court must make a fmn order of restitution. Should it later appear
that there are insufficient assets to support the family, the COlil"! may be able to modifj the
payment order. Partiecs, family, or restitutee may notify the court if modification is needed;
hearing or.stipulation will be used to order modification. .ct Fed. R. Civ. Proc. Rule 32.1(b);
United States v. Golino, 956 F. Supp. 359 (E.D.N.Y. 1997).

AbilitY to Day. In explaining the decision whether or not to impose restitution, you may choose

to state the following:
I have considered (1) the amount of the loss sustained by each victim as a result of the
offense, (2) the financial resources of the defendant, (3) the financial needs and earning
ability of the defendant and the defendant's dependents. .., and (4) [any other factors the court

deems appropriate].
United States v. Jacques, No. 01-3148, slip op. 6437, 6445 (2d Cir. Mar. 3, 2003) (quotation
marks omitted); see also United States v. Walker, 353 F.3d 130 (2d Cir. 2003) (sentencing courts
no longer have to indicate consideration of the mandatory factors); 18 U.S.C. § 3664(a); 18.U.S.C. 

§ 3663(a)(I)(B)(i).

Upon detennination of the amount of restitution owed to each victim, the court shall specify the
manlIer in which the restitution is to be paid in consideration of: "A) the financial resources and
any other assets of the defendant, including whether any of these assets are jointly controlled, B)
projected earnings and other income of the defendant, and C) any financial obligations of the
defendant; including obligations to dependants." 18 U.S.C. § 3664(f)(2)(A)-(C); see also
United States v. Hoang Van Tran. and Vicheth Som, Nos. 99-1278(L) & 99-1389, slip op. 7105,

7133 (2d Cir. Nov. 15,2000).

Identifying to whom p;avrnent should be made. The restitution order must indicate whether the
defendant is to make payment directly to the victim, the Attorney General, an agency appointed
through 28 V.S.C. § 604(a)(18), or other person eligible under 18 V.S.C. § 3663(£)(4). The

statute does not define "other person eligible under this section." However, historically,
probation officers have frequently acted as intermediaries between the defendant and victim in

regard to restitution payments.

If there is more than one restitutee the payments to them should be stated to be in the proportion
of the amount due to each to the total due. Probation can figure that out.
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Restitution orders may be enforced by the government or the victim named in the order. 18
V.S.C. § 3663(h). Therefore, it is important that the victim be specifically identified if the court
wants to grant that victim the independent ability to enforce the order.

The court is required, when. imposing restitution, to direct that the victims named in the order be
given priority in payment over other victims hot named. 18 U.S.C. § 3663(e)(I).

SPECIAL ASSESSMENTS: The court should specify the amount of the assessment on each
count, which varies according to the classification of the offense and whether the defendant is an
individual or other entity--such as a corporation. 18 V.S.C. § 3013(a). It should also specify the
total amount to be paid on all the counts cumulatively. Payment should be ordered forthwith,
with or without interest.

SUPERVISED RELEASE: Impose tenn consistent with Guidelines § 5Dl.2. Infonn
defendant that if he/she is deported, it is a violation of supervised release to reenter the country
illegally as well as a crime so the penalties may be "double."

Conditions of Supervised Release:

"All standard conditions listed in sections 5Dl.3(a) & (c) of the Senten9ing Guidelines"
-Does defendant oppose imposition of any of the standard conditions? Standard condition

reading is usually waived by defense counsel.

If case is a felony, restitution has been ordered, defendant has drug or mental health problems, is
a deportable alien, or sex offender:
"Applicable special conditions under section 5D 1.3( d) of the Sentencing Guidelines"

-Does defendant oppose any of the special conditions?

I

Additional special conditions listed in 5D 1.3( e), for a case-by-case determination:
/

Community confinement (halfway house), community service; occupational restrictions, curfew:
and home detention (as a substitute for incarceration). These must be specified exactly and in

detail.

The defendant is specially reminded of the following specific conditi(~ns which are specifically

imposed:

Psychiatric Treatment
Drug or Alcohol Treatment
Gambling Treatment
Work
School
Residence
Community Service
No Guns
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No Drugs
No Relationships with Particular Groups/Individuals
Other [Be careful of conditions that interfere with free speech or ability to earn a

living. ]

CONCLUDING MATTERS

OTHER MATTERS: Ask," Are there any other matters the defendant or government wishes to
bring to the court's attention?

RETURN OF PROPERTY: Ifappiicable, arrange to avoid unnecessal-y subsequent civil
proceedings for return.

APPEAL: Does the defendant know that he or she has the right to appeal the decision of the
sentencing court subject to a waiver in the plea agreement? The court takes no position on the
validity of any waiver; such a determination would be made by the court of appeals. If the case
was tried or a conditional plea was taken notice of a general right to appeal suffices. Will
counsel take the necessary steps to protect the right of defendant to appeal and to have counsel

on appeal?

DISMISSAL OF OPEN CHARGES: (if applicable)

IF A RESENTENCE: Be certain to reimpose any elements of the sentence (fine, restitution,
etc.) not discussed at the resentencing proceeding.

STATEMENT AND EVIDENCE: Allow defendant and counsel to make a statement and
produce witnesses. All documents including letters submitted by counselor others should be
marked as evidence.

BOOKER/FANFANCOLLOQUY [The court states the following.]:

The Guidelines are no longer mandatory.1)

2) The court is required to consider and has considered the Guidelines and the factors
listed in section 3553(a) of Title 18 of the United States Code.

Section 3553(a) provides in relevant part:
The court, in detem1ining the particular sentence to be imposed, shall consider -

(1) the nature and circumstances of the offense and the history and
characteristics of the defendant;
(2) the need for the sentence imposed -

(A) to reflect the seriousness of the offense, to promote respect for the
law, and to provide just punishment for the offense;
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(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and
(D) to provide the defendant with needed educational or vocational

training, medical care, or other correctional treatment in the most
effective manner;

(3) the kinds of sentences available;
(4) the kinds of sentence and the sentencing range established for-

(A) the applicable category of offense committed by the applicable
category of defendant as set forth in the guidelines -

(i) issued by the Sentencing Comh1ission ...
(5) any pertinent policy statement-

(A) issued by the Sentencing ColTJlTJission ...
(6) the need to avoid unwarranted sentence disparities among defendants with

similar records who have been found guilty of similar conduct; and
(7) the need to provided restitution to any victims of the offense.

The court has considered each of these seven elements. [Expand and explain as

appropriate. ]

3) The court has given substantial weight to the Guidelines range as part of its
considerations of the sentence. The Guidelines range is -to -based upon fmdings as
follows: [State findings of fact on enhancements or other adjustments, and any departures
and reasons for them, citing the evidence and other considerations unless earlier stated].

4) After considering the Guidelines, as well as all the factors set forth in section 3553(a),
the court decides to:

(a) impose a sentence that would have been imposed under the Guidelines, either
falling within the app.licable Guidelines range or within pemiissible departure authority as
follows: [State pennissible departure authority unless earlier stated]; or

(b) impose a non-Guidelines sentence departing from the Guidelines for the following
reasons: [State evidence and considerations of policy such as general deterrence, specific
deterrence, incapacitation, etc. ~ my Jan. 28,2005 Memorandum Regarding Sentencing

Considerations. ]

5) I am authorized to fmd and do find all the facts appropriate for a detennination of the

sentence as follows:

ANNOUNCING THE SENTENCE

_IMPRlSONMENT (with recommendations)
_PROBATION (with or without special conditions)
FINE
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RESTITUTION
SUPERVISED RELEASE
SPECIAL ASSESSMENT

~EPORTATION ISSUES
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