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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION
                                       

UNITED STATES OF AMERICA,

Plaintiff,

vs.

WELDON  H. ANGELOS, 

Defendant.

:
:
:
:
:
:
:
:
:

DEFENDANTS BRIEF ON THE
IMPACT OF BLAKLEY v.
WASHINGTON ON
SENTENCING HEREIN

Case No. 2: 02 CR 0708 PGC

Judge Paul Cassell

In light of the recent pronouncement of the United States Supreme Court in Blakely v.

Washington, No. 02-1632, 2004 WL 1402697 (June 24, 2004), this Court has requested briefing on

the impact of this monumental decision on the issues presently before the Court in this matter,

specifically, the constitutionality of the minimum mandatory sentencing requirements of 18 U.S.C.

924( c) that when applied under the provisions of the Sentencing Guidelines would call for a

sentence of over 65 years for Mr. Angelos.  

Prior to this briefing, this Court rendered an opinion in United States v. Croxford, 2004 WL

146211 (D. Utah June 29, 2004, (revised at United States v. Croxford, 2004 WL 1551564 (July 12,

2004))  finding that under Blakley  the Federal Sentencing Guidelines violate the Sixth Amendment



1   See also United States v. Harris, No. 03-5256 (6th Cir. July 14, 2004).  The sentencing
guidelines violate the Sixth Amendment.  The Circuit reinstated indeterminate sentencing with
the guidelines remaining only as recommendations. 

2 This Court’s position in Croxford was adopted by J. McMahon of the Southern District
of New York in United States v. Einstman, 2004 U.S. Lexis 13166 (SDNY July 14, 2004) and by
Judge Shira A. Scheindlin in United States v. Krystine,  Burton, 04 CR 266 (SDNY July 19,
2004).  Many other judges across the country are adopting this interpretation of non severability
and the need for a return to indeterminate sentencing.

3 United States Sentencing Commission, Simplification Draft Paper, Sentencing Reform
Act of 1984: Principle Features.
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to the Constitution1, and further finding that because the sentencing system under the guidelines is

an integrated system that it is not subject to severance and must be utilized either as a full system

or not at all.2

The single question then presented by the Court’s resent request is whether in the 20 years

of legislative action following the implementation of the guideline system and its integrated

sentencing system, minimum mandatory sentencing provisions, and particularly those encompassed

in 18 U.S.C. 924( c) have become an integrated and dependant part of that system such that they rise

or fall with the constitutionality of the system as a whole. 

Prior to 1984 the federal system of sentencing was based primarily on congressional

establishment of the sentencing cap, indeterminate sentencing by the judge between zero time and

the cap, and a parole system that would determine an actual release date not greater than the judicial

sentence that had been imposed. 

Not happy with some sentences imposed by judges, Congress then began to impose bottom

limits on some sentences through the institution of minimum mandatory sentences.  

In the 1984 Sentencing Reform Act (“SRA”), Congress undertook to “to establish

comprehensive and coordinated statutory authority for sentencing”.3  In its quest to remove disparity
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from the sentencing process, the Federal Sentencing Guidelines were to provide an integrated system

that would merge with and/or replace the existing sentencing structure.  Congress determined not

to eliminate minimum mandatory sentences, and as a result they were build into the calculus of the

sentencing guidelines. See U.S.S.G. 5G1.2 and 2K2.4.  In fact, Congress continued to utilize both

direction to the Sentencing Commission to make changes to the Guidelines and the imposition of

minimum mandatory sentences.

It is significant to the instant inquiry that the system of minimum mandatory sentencing did

not stand separate and alone from the sentencing guidelines.  After all, it was the mandate of the

SRA to create a single integrated system that would remove disparity.  Such a system could not be

the result if two independent sentencing systems were to exist side by side, one system covering

some behavior and the other relegated only to the specific behavior that falls within its purview.  

While some urged that minimum mandatory sentences were no longer necessary given the overall

breadth of the sentencing guidelines, as noted above, Congress declined the invitation to remove this

system and instead continued to utilize it in conjunction with the guidelines. T o  t h i s  e n d

various minimum mandatory sentencing provisions have undergone amendment during the period

following the implementation of the Federal Sentencing Guidelines.  This specifically includes 18

U.S.C. 924 which has been amended at least 10 times since 1984 included changes to both

definitions and lengths of imprisonment.  The increase in punishment for seriatim offenses in the

instant matter is but one of these amendments. Pub.L. 105-386, § 1(a)(1) (1998).

The sanctions of 18 U.S.C. 924( c) are dependant upon an underlying conviction for one of

the listed offenses.  Even though identified as a separate count in an Indictment, and found by the

jury separate from the underlying offense, a conviction under 924 ( c) does not carry a separate
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penalty, but rather an enhancement of the minimum sentence that may only be imposed for the

underlying offense.  To that extent, the result of a conviction under this section is more a sentence

enhancement than a separate offense.  Whether enforceability of these enhancement provisions meet

constitutional muster then depends upon whether they stand alone, are severable from the body of

sentencing law, or are a part of an integrated sentencing system that cannot be severed.

After finding that enhancement provisions of the Guidelines that relied upon judicial

discretion violated the Consitution, the question of severability of those portions of the Guidelines

that had been found by the jury was remanded to the district court by the 7th Circuit in United States

v. Booker, No. 03-CR-026-S-1 (7th Cir. July 9th, 2004).   But this question has already been answered

by this Court in Croxford.  If the sentencing system created by the SRA was not designed to work

as a whole, then there would be no difficulty in severing those portions of the sentence that rely upon

a jury finding from those that rely upon a finding by the judge.  However, once the present system

has removed from consideration all of the components that are not determined by the jury, the

system will not be the integrated system contemplated by Congress or the Sentencing Commission.

And because the relevant conduct and enhancement provisions of the
federal guidelines are an integral part of a multi-faceted, interrelated
mechanism, it is not possible to declare some parts unconstitutional
but spare the remainder of the guidelines, leaving intact an
incomplete and unintended skeleton. Thus this Court finds that the
federal sentencing guidelines are an unseverable and unconstitutional
whole.

United States v. Harris, supra slip op. at  4.

The Federal Guidelines themselves recognize the integrated nature of the sentencing system.

They call for the determination of the relevant manual, and then application of that manual in its
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entirety. U.S.S.G. 1B1.11.  

In the latest pronouncement on the issue of Severability Judge Presnell holds with the

position for non severability.

 The suggestion that courts use the Guidelines in some cases but not
others is at best schizophrenic and at worst contrary to basic
principles of justice, practicality, fairness, due process, and equal
protection.  Courts simply cannot apply a determinate sentencing
code to one defendant whose sentence raises no judicial fact-finding
enhancement issues and a separate  discretionary scheme to another
defendant whose sentence does raise enhancement issues.  Such a
structure not only seems to violate equal protection principles but
would lead to the perverse result that both Government and criminal
defense attorneys would plot to finagle their way into the determinate
system or indeterminate system depending on the judge and the
various factors relevant to the particular defendant's sentence.

United States v. King, Case No.  6:04-cr-35-Orl-31KRS, Slip Op. At 14 (MD. FL July 19, 2004).

In a footnote to the language cited above Judge Presnell goes on to take issue with  the holding in

United States v. Thompson,  2004 WL 1551560 (D. Utah July 8, 2004) noting “To this Court,

Thompson's answer is really no answer at all.  The real question, as identified above, is whether

courts simultaneously may administer two separate sentencing systems, not whether every similarly

situated criminal defendant ends up with the identical sentence.  Thompson did not address that

issue.”  United States v. King, Supra at fn. 21.  

King does not go on to examine whether the minimum mandatory sentence requirement

under 21 U.S.C. § 841(b)(1)(B) of five years also required severance to be applied as proposed

herein.  But having held against the creation of two sentencing systems, logic would seem to dictate

against such, particularly when applied against the enhancement requirements of 18 U.S.C. 924( c).

Accordingly, the entire scheme of enhancement under the present system, including those

that may have been found by the jury must fail if the system itself fails to meet constitutional muster.
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Thus, to the extent that the sentencing enhancements under 18 U.S.C. 924 ( c) would impose

requirements for sentencing enhancement on the trial  judge’s sentence,  they are inexorably linked

to the unconstitutional sentence scheme arising from the SRA and must themselves be found to be

unconstitutional.  

Under such circumstances a return to pure indeterminate sentencing is the only viable option

during the interregnum between the failure of the present system and the institution of a new

constitutional system.

DATED this _____ day of July, 2004.

MOONEY LAW FIRM:

________________________________
JEROME H. MOONEY

Attorneys for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that on the ____ day of July, 2004, a copy of the foregoing was mailed, via

First Class Mail, to counsel as follows:

Robert A. Lund
185 south State Street, Suite 400
Salt Lake City, UT 84111

________________________________

 


