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From Jones to Rita, Gall and Kimbrough: 
The Supreme Court Gives Sentencing Back 
To the District Courts
By Ellen C. Brotman, Esq.

This article considers the recent spate of Supreme Court 
decisions on the constitutionality of the U.S. sentencing 
guidelines and the opportunity these decisions have pro-
vided criminal defense attorneys to seriously, creatively 
and constructively argue for sentences that are truly just.  
This article is not a comprehensive survey of district court 
and circuit decisions after Rita v. United States, 127 S. Ct. 
2456 (2007); Kimbrough v. United States, 128 S. Ct. 558 
(2007); and Gall v. United States, 128 S. Ct. 586 (2007), 
but presents a brief discussion of those cases and their 
antecedents as background to a discussion of sentencing 
practice pointers.  More than anything, this article is an 
invitation to criminal defense lawyers to exploit the good 
language of this new Supreme Court jurisprudence to its 
fullest and urge district judges to reassert their rightful 
roles as sentencing experts.1

Before 1987 federal offenses were punished under a sys-
tem of indeterminate sentencing, predicated on the exer-
cise of judicial wisdom and discretion.  Judicial discretion 
was largely eliminated with the advent of the U.S. sen-
tencing guidelines and their mandatory paint-by-numbers 
approach to judging complicated factual situations.  As 
time progressed, the narrow exercise of discretion avail-
able to judges was constricted even further by guidelines 
amendments that barred certain previously permissible 
downward departures either entirely or as they related to 
a certain group of offenders.2  For criminal defense prac-
titioners, the most frustrating feature of the mandatory 
guidelines was the influence prosecutors wielded through 
their charging decisions and the leverage granted to them 
by the harshness of the guidelines’ structure.3 

Criminal defense lawyers should 
exploit the good language of this 
new Supreme Court jurisprudence 
to its fullest and urge district 
judges to reassert their rightful 
roles as sentencing experts.

This tide began to turn in 1999, with the Supreme Court’s 
examination of the Sixth Amendment’s right to trial by 
jury and its effect on sentencing in Jones v. United States 
526 U.S. 227 (1999).  The court explored this right in 
several cases, concluding with Blakely v. Washington, 542 
U.S. 296 (2004),ruling that the Sixth Amendment required 
that any fact, other than criminal history, that exposes 
a defendant to greater potential punishment must be 
found by a jury beyond a reasonable doubt.4  Therefore, 
the mandatory sentencing guidelines, requiring a judge 
to find facts to raise an individual’s sentencing range, 
iolated the Sixth Amendment.  

To remedy this violation, the Supreme Court held in 
United States v. Booker, 543 U.S. 220 (2005), that the 
guidelines could only be applied constitutionally if they 
were made advisory.5  The court also said sentences should 
be reviewed for “unreasonableness.”6

After this sweeping change, confusion reigned.  How 
advisory was advisory?  Would departures still be necessary?  
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that the presumption is “not binding” and has no “inde-
pendent legal effect.”  Id. at 2463, 2465.  “It does not, like 
a trial-related evidentiary presumption, insist that one side, 
or the other, shoulder a particular burden of persuasion or 
proof lest they lose their case.”  Id. at 2462.

Significantly, the court also held that the appellate courts 
may not adopt a presumption of unreasonableness and 
that a review of a sentence for “unreasonableness” 
was really an abuse-of-discretion standard.  Id. at 2471.  
Whatever presumptions the appellate courts choose to 
use in their review of a sentence, the district court may 
not presume that the guideline sentence is the correct 
one.  Id. at 2465.

Rita did not do much to affect the courts’ attitudes toward 
the primacy of the guidelines, and defense counsel hoped 
that the court’s upcoming decisions in Kimbrough v. United 
States and Gall v. United States would clarify its intent 
to re-establish the district courts’ sentencing authority.  
Both cases dealt with a district court’s authority to depart 
extensively downward from the sentencing guidelines: 
Kimbrough involved a district court’s decision to depart 
downward from the senseless and destructive 100-to-1 
crack-cocaine ratio; Gall was concerned with an exten-
sive and thoroughly justified departure for post-offense 
rehabilitation.12 

The court affirmed both departures and also reaffirmed 
two principles near and dear to the criminal defense law-
yer’s heart: the authority of the district court to fashion 
an appropriate sentence and the dominance of the statu-
tory mandate for the least harsh sentence possible.  In 
Kimbrough the court also emphasized the district court’s 
ability to reject a guidelines enhancement on policy 
grounds.  128 S. Ct. at 575. 

After Booker defense lawyers who 
argued that the guidelines were 
only one of many factors to be 
considered and not the preeminent 
factor soon found that these 
arguments were largely unheeded.

Gall and Kimbrough made clear that after Booker the 
range of possible sentences is significantly broader.  
Sentencing judges are free to reject a guideline on the 
basis that it does not properly reflect a Section 3553(a) 
factor.  In fact, in his concurrence in Kimbrough Justice 
Antonin Scalia said “any thumb on the scales” in favor 

How would variances be reviewed on appeal?  Defense 
attorneys seized the opportunity to rely on the portion of 
the Sentencing Reform Act that remained in effect and 
could be used to fashion an argument for truly individual-
ized sentencing: 18 U.S.C. § 3553(a).  This section contains 
the now famous “principle of parsimony”:  
“The court shall impose a sentence sufficient, but not 
greater than necessary, to comply with the purposes set 
forth in paragraph (2) of this subsection.” 

Subsection (a)(2) also requires that a sentence satisfy the 
four purposes of sentencing: punishment, deterrence (both 
general and specific), protection of the public and rehabili-
tation.7  To accomplish these tasks, the sentencing court is 
required to consider the other Section 3553(a) factors:

• The nature and circumstances of the offense; 

• The history and characteristics of the defendant;

• The kinds of sentence and the sentencing range 
established as set forth in the guidelines;

• The need to avoid “unwarranted sentence dispar-
ities among defendants with similar records who 
have been found guilty of similar conduct”; and

• Restitution to any victims of the offense. 

After Booker defense lawyers who argued that the guide-
lines were only one of many factors to be considered 
and not the preeminent factor soon found that these 
arguments were largely unheeded.  Judges whom we 
appeared before were still relying almost uniformly on 
the guidelines.8  District courts found that their attempts 
to stray from the guidelines were roundly rejected on 
appeal.9  Several of the courts of appeal held that a 
guidelines sentence was entitled to a presumption of 
reasonableness.10  Even courts that did not specifically use 
a presumption of reasonableness seemed to operate on 
that basis.11  

In Rita v. United States the Supreme Court addressed the 
constitutionality of the presumption that the guidelines 
range was reasonable.  Practitioners hoped that the court 
would take the opportunity to say that such a presump-
tion created a de facto mandatory guideline that could 
not satisfy the Sixth Amendment.  Instead, the court 
waffled and held that “if the sentence is within the guide-
lines range, the appellate court may, but is not required 
to, apply a presumption of reasonableness.”  Rita, 127 S. 
Ct. at 2462.  This holding permitted the circuits to choose 
whether to apply the presumption.

However, the court did provide some support to defense 
counsel.  This support was found in the court’s statements 
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of the guidelines would potentially violate the Sixth 
Amendment because “the ‘advisory’ guidelines would, 
over a large expanse of their application, entitle the 
defendant to a lesser sentence but for the presence of 
certain additional facts found by judge rather than jury.”  
Kimbrough, 128 S. Ct. at 577 (Scalia, J., concurring).

These cases also clarified the procedure at sentencing.  The 
sentencing court must begin with a correct calculation of the 
guidelines as a “starting point and the initial benchmark.”  
Gall, 128 S. Ct. at 596.  However, as Kimbrough pointed 
out the Sentencing Reform Act “contains an overarching 
provision instructing district courts to ‘impose a sentence 
sufficient, but not greater than necessary,’ to accomplish 
the goals of sentencing.”  Id. at 570.  This provision must 
be honored through reference to the factors set forth in 
Section 3553(a).

If the court decides that an outside-guidelines sentence 
is warranted, the court must consider the extent of the 
deviation and ensure that the justification is sufficiently 
compelling to support the degree of the variance.  Id.  
The court rejected both the idea that extraordinary cir-
cumstances are needed to justify a sentence outside the 
guidelines range and “the use of a rigid mathematical 
formula that uses the percentage of a departure as the 
standard for determining the strength of the justifications 
required for a specific sentence.”  Id. at 595.

Beyond this support for below-guidelines sentences and 
judicial discretion, Gall and Kimbrough provide a sig-
nificant tool for the white-collar practitioner at sentenc-
ing: the argument that an individual guideline does not 
itself reflect the factors listed in Section 3553(a) because 
the guideline has not been promulgated in accordance 
with the Sentencing Commission’s traditional role and 
expertise.  This argument is based on the language in 
Kimbrough that discusses the fact that the Sentencing 
Commission “has the capacity courts lack to ‘base its 
determinations on empirical data and national experience, 

guided by a professional staff with appropriate exper-
tise.’”  Kimbrough, 128 S. Ct. at 574; see also Gall, 128 
S. Ct. at 594 n. 2 (noting that not all guidelines are “the 
product of careful study based on extensive empirical evi-
dence derived from the review of thousands of individual 
sentencing decisions”).

When the guidelines are not based on an empirical 
approach but are instead the product of statutory directives 
or other types of political or institutional pressure, the 
usefulness of the guideline as a reflection of the factors 
in Section 3553(a) is seriously undermined.13  When the 
guideline does “not exemplify the commission’s exer-
cise of its characteristic institutional role,” the district 
court does not abuse its discretion by concluding that 
application of the guideline “yields a sentence ‘greater 
than necessary’ to achieve Section 3553(a)’s purposes.”  
Kimbrough, 128 S. Ct. at 575.

White-collar practitioners should rely on this line of rea-
soning in all their cases.  Start by reviewing the history of 
the guidelines that apply to your case.  Carefully examine 
the amendments to each guideline to determine whether 
an increase in the offense level is based on empirical evi-
dence, a directive from Congress or simply an unsubstanti-
ated policy rationale.  Use the Sentencing Commission’s 
own statistics and teachings to assist you in these argu-
ments.  For example, the commission’s 2004 publication 
“Fifteen Years of Guidelines Sentencing: An Assessment of 
How Well the Federal Criminal Justice System is Achieving 
the Goals of Sentencing Reform” includes an interest-
ing discussion of the evolution of the guidelines relating 
to economic crimes and the difficulty of calculating the 
effectiveness or fairness of the interplay of enhancements 
that often occur in white-collar cases.

Another important weapon these cases provide is the 
Supreme Court’s rejection of the government’s favorite 
scare tactic: the ever-present threat of disparity.14  In stark 
and unmistakable terms, the court recognized that an 
abuse-of-discretion standard giving proper deference to 
the sentencing judge’s consideration of disparate indi-
viduals would, at least in most cases, prevent any “unjus-
tifiable disparities across the nation and consider every 
convicted person as an individual.”  Gall, 128 S. Ct. at 598 
n.8 (emphasis added).

The court went on to say that “unwarranted similari-
ties among other co-conspirators who were not similarly 
situated” were surely as objectionable as unwarranted 
disparities.  Id. at 600.  This neutralization of the govern-
ment’s favorite argument now becomes a weapon for 
criminal defense attorneys.  Build on these arguments 
by using the statistical tables found at the Sentencing 
Commission’s Web site.  You will be surprised at how low 
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the national median and mean sentences are for white-
collar offenses.15  

One powerful way to address the disparity issue is to ana-
lyze the “punitive effect” or penal value of an individual’s 
punishment.16  For instance, if the typical federal inmate is 
a healthy 35-year-old male, each day he spends in jail is less 
punitive then each day spent by an unhealthy white-
collar defendant in his mid-60s.  Many other permutations 
of this argument exist.  For example, the dearth of designa-
tion choices for women makes their punishment harsher 
because they are often forced to serve time further away 
than a similarly situated male.  

Gall and Kimbrough provide a 
signifi cant tool for the white-collar 
practitioner at sentencing.

This difference in the penal value of sentences is consti-
tutionally significant: “Authority does not suggest that a 
minimal amount of additional time in prison cannot con-
stitute prejudice.  Quite to the contrary, our jurisprudence 
suggests that any amount of actual jail time has Sixth 
Amendment significance.”  Glover v. United States, 531 
U.S. 198, 203 (2001).  The corollary to this holding is that 
any increase in the punitive value of a sentence creates an 
unwarranted disparity.

Aside from these important and clearly articulated argu-
ments in support of departing or varying from the guide-
lines, the language quoted above and other language 
to be gleaned from your careful perusal of these three 
cases support the arguments for individualized sentences 
that truly address each defendant’s unique characteristics.  
The most important thing that a defense attorney can do 
is dig deep into each case to find the humanizing truth 
about her own client.  Just as we develop theories and 
themes for trial, we need to develop these at sentencing.  
All our evidence, whether pictorial, documentary or live 
witness, needs to subtly support these themes.  

The difficulty for criminal defense practitioners is that 
from the moment we meet our clients, as we are gearing 
up for a long and arduous battle on the merits, we also 
need to be planning a sentencing strategy.  We need to 
explain how our client got involved in the offense, what 
he did to make amends and how the judge can be sure 
that he will never re-offend.

Our story has to be taking shape early on in the 
representation because some of the most compelling 

facts that could support a departure or variance from the 
guidelines take time to develop.  For instance, our client 
might need to undergo drug or alcohol rehabilitation, 
maintain steady employment for a period of time, recon-
nect with family members, begin therapeutic counseling, 
or manage other psychological problems.

On a more basic level, we might need to find documents 
and records that are not easily accessible.  Many criminal 
defense attorneys in small and large firms are turning 
more frequently to investigators or sentencing mitigation 
specialists.  

From Jones to Blakely to Booker and on to Gall, imbrough 
and Rita, the Supreme Court is giving us the room we 
need to show the sentencing judge that our clients are 
individuals who cannot be jammed into a one-size-fits-all 
box on a grid.

Our presentations at sentencing can demonstrate to the 
district courts that our clients are individual human beings 
with unique circumstances that can and must be consid-
ered.  The appellate courts may be loath to give up their 
newly found sentencing authority, but the district courts 
will be eager to take it back.  Our challenge is to help 
them do just that.  
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