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SUPREME COURT DECISIONS ON SENTENCING IGNORE INTENTIONS OF 
CONSTITUTION'S FRAMERS 
        Forum Column
        
        By Rory K. Little
        
        This first Monday in October presents oral arguments in a pair of expedited cases in the U.S. 
Supreme Court: United States v. Booker and United States v. Fanfan (Nos. 04-104 and 04-105). In 
case you were visiting another planet this summer, on June 24 the court in Blakely v. Washington, 
124 S.Ct. 2531 (2004), held unconstitutional the criminal sentencing guidelines framework of 
Washington State, ruling that the Sixth Amendment requires that juries, not judges, make all factual 
findings that are legally required to increase a "standard" guidelines sentence.
        Blakely decided that this newly discovered constitutional rule applies even to sentences within 
the maximum range set by the Legislature. Blakely, for example, involved a sentence of 71/2 years 
for a kidnapping that could have been punished by zero to 10 years - but for which the "standard" 
guidelines sentence was just over four years.
        The Blakely court denied in a footnote that it was deciding the constitutionality of the federal 
sentencing guidelines, but the writing was on the wall. The 7th U.S. Circuit Court of Appeals quickly 
declared the federal regime unconstitutional as well (Booker), and federal district judges 
immediately began to sentence offenders to terms lower than the facts, though judge-determined, 
would require under the guidelines (Fanfan).
        In an extraordinary request, the 2nd Circuit certified the federal guidelines questions to the 
Supreme Court. As confusion reigned nationwide in federal criminal cases, the high court granted 
the U.S. solicitor general's request for certiorari in Booker and Fanfan, and expedited the briefing 
schedules and added two hours of argument.
        While commentary on U.S. Supreme Court cases even before they are argued is risky 
business, here are some thoughts.
        In May 1789, with the ink on the Constitution barely dry, the first Congress set up a committee 
to produce the first federal crime bill. Eleven months later, that process produced legislation 
creating some two dozen federal criminal offenses.
        Four months later, in September 1789, the same Congress also completed the Bill of Rights 
and sent it to the states for ratification (not accomplished until 1791). The point being, when the 
Framers wrote the Sixth Amendment, they were also writing, as First Legislators, federal criminal 
offense provisions. Thus the first federal crime bill contains essential contemporaneous evidence of 
the Framers' constitutional thinking. 
        Many of the first federal crimes carried automatic death penalties. But for those that did not, 
the Framers wrote indeterminate sentencing ranges. That is, they legislatively directed that federal 
judges would have authority to imprison individual defendants within generally-stated legislative 
ranges. For example, for perjury or manslaughter, imprisonment "not exceeding three years;" for 
maiming, "not exceeding seven years."
        Of course the Framers knew that judges would rely on particularized facts about these crimes 
and offenders to decide where, precisely, to set the sentence. Yet in no historical source did the 
Framers ever suggest that the Sixth Amendment right to jury trial, which they wrote 
contemporaneously, would apply to such individualized sentencing factors.
        Remarkably, this clear constitutional history has never been mentioned by the Supreme Court 
in the six-year constitutional debate in which Booker and Fanfan are the culmination. That can't be true, you say; the Supreme Court just doesn't make such mistakes. But here are the facts.
        Fast-forward 210 years. In 2000, the Supreme Court confronted a statutory criminal 
sentencing scheme that permitted a judge to increase the statutory maximum penalty for a crime 
based on facts found by the judge alone. New Jersey statutes allowed an increase in the maximum 
penalty from 10 to 20 years based on a post-trial judicial finding of racially biased motive. The 
narrow 5-4 majority in Apprendi v. New Jersey, 530 U.S. 466 (2000), ruled (now famously) that the 
Sixth Amendment and Due Process Clauses do not permit this; facts that increase a statutory 
maximum must be found by a jury and proved beyond reasonable doubt, because they essentially 
define a new criminal offense subject to settled constitutional requirements.
        However, what the justices said in Apprendi - repeatedly, throughout six pages of discussion - 
about the historical understanding of the Framers when they wrote the Sixth Amendment, was 
simply wrong. In 1790, the majority said, specific "punishment was, by law, tied to the offense." 
Again: there was an "invariable linkage of punishment with crime;" and there was a "19th century 
[that is, post-1800] shift in this country from statutes providing fixed-term sentences." 
        But although "fixed-term sentences" may have dominated English and common law, the 
Framers' first crime bill demonstrates that it was simply not the practice that the Framers envisioned.
        By enacting indeterminate criminal sentencing ranges in 1790, the Framers were plainly 
"progressive" sentencing reformers for their day (unsurprising, given their reform efforts in other 
areas of criminal procedure). This makes it even harder to believe that they would, today, condemn 
the Sentencing Reform Act of 1984 that generated the federal sentencing guidelines.
        As all parties concede, Congress enacted the Sentencing Reform Act to address serious 
problems in criminal sentencing, including arbitrary judicial and racial disparities.
        But the guidelines, unlike Apprendi, are directed at regularizing sentences within statutory 
maximums. To say that the Framers, who were powerful legislators as well as sentencing 
reformers, would view more precise legislative directions given to federal judges who are 
sentencing within statutory ranges as unconstitutional, is a huge, and historically unsupported, leap.
        The Apprendi majority stressed that sentencing within a legislatively set range was different 
than increasing a statutory maximum. Immediately after stating its (erroneous) historical view that 
the Framers were unfamiliar with indeterminate sentencing statutes, the majority wrote: "We should 
be clear that nothing in this history suggests that it is impermissible for judges ... [to] impos[e] a 
judgement within the range prescribed by statute."
        Four more times in that same paragraph, the court distinguished indeterminate sentencing, 
each time emphasizing the phrases "within statutory limits" and "within limits fixed by law."
        In light of the court's repeated differentiation of within-range sentencing from the issue in 
Apprendi, it is not surprising that the federal circuits were unanimous after Apprendi - 12 for 12 - 
that Apprendi did not affect the constitutionality of federal guidelines sentencing within statutory 
ranges. In Blakely, however, the same 5-4 majority surprisingly extended its constitutional analysis 
to within-range sentencing, for statutory upward adjustments dependent on individualized judicial factfinding.
        However, despite extending its Apprendi analysis to this new issue, the Blakely court failed to 
revisit the history it had distinguished in Apprendi. Rather, when it came time to address the Sixth 
Amendment and its constitutional history on the within-range issue, all that the majority said was, 
"We compiled the relevant authorities in Apprendi and need not repeat them here."
        Of course, not all the relevant authorities were compiled in Apprendi. Instead, the Apprendi 
court ignored the Framers' legislative actions regarding within-range sentencing statutes, and then 
emphatically said that "within-range sentencing" might be different.
        Blakely's failure to revisit the Framers' history can be partly ascribed to the parties. Although 
the within-range issue was now clearly presented, none of the parties - not Washington State, not 
Blakely and not even the U.S. Solicitor General - explained that the Framers had actually written 
"within-range" criminal sentencing statutes, contrary to what the court had said in Apprendi.
        But although the Blakely court's silence about the Framers' legislation may be understandable 
from a litigation perspective, the failure to acknowledge, even now, relevant legislative actions by 
the constitutional Framers, seems inexcusable.
        Yet it seems doubtful that this historical evidence will come up in today's arguments, despite 
its relevance. Once again, the parties have not argued it expressly in their briefs. In fact, in a 
fascinating demonstration of the court's current cultural ascendency, the Booker and Fanfan briefs 
read as though Blakely were a long-standing precedent, not just 14 weeks old, and the parties appear content to accept its Sixth Amendment analysis. 
        (The solicitor general has weakly suggested that perhaps Blakely should be "reconsidered," 
but his constitutional argument as to why is muted at best.)
        Three of the Blakely majority justices seem certain not to reconsider. Justice John Paul 
Stevens has advocated some criminal jury sentencing since 1984. Justice Antonin Scalia invented 
the Blakely constitutional theory six years ago, in the California "three-strikes" case Monge v. 
California, 524 U.S. 721 (1998), and is not about to retreat. Justice Clarence Thomas, after initially 
voting on the other side, switched to join Justice Scalia in Apprendi; it would simply be too 
humiliating to switch back yet again.
        Thus, listen today for questions from Justices David H. Souter and Ruth Bader Ginsburg, the 
remaining two "odd bedfellow" members of the Apprendi majority. Only if one of those two evinces 
hesitation about applying Blakely to the federal guidelines is there any possibility of a result that 
upholds them.
        Apart from the lack of a coherent constitutional theory, it may not be a bad idea to send the 
federal Sentencing Commission back to the drawing board. Despite Congress' laudable and 
bipartisan goals in 1984 (the Sentencing Reform Act was enacted by an overwhelming two-party 
majority), few observers believe that the current guidelines are a perfect sentencing system. The 
"guidelines" are often inflexible in sympathetic cases, and over-complicated by detail. Many can 
envision a better system, more fair yet not too disparate.
        Important parts of the Sentencing Reform Act reforms - a limited right to appeal sentences 
and a requirement that judges provide evidentiarily supported reasons for their sentences - will be 
preserved. Meanwhile, striking the guidelines could provide a healthy opportunity for further reform, 
one that would never arise if left to the political process.
        Indeed, it seems likely that if Blakely is applied in Booker/Fanfan as most expect, two other 
precedents also may soon be overruled. Harris v. United States, 536 US 545 (2002), upheld 
statutory "mandatory minimums" after Apprendi, even though judge-found facts are often used to 
trigger them. 
        And in Almendarez-Torres v. United States, 523 US 224 (1998), the court ruled that the fact of 
a prior conviction need not be proved to a jury beyond reasonable doubt, even if it increases a 
statutory maximum. 
        That's the 5-4 decision in which Justice Thomas initially voted oppositely to Justice Scalia; but 
in Apprendi Justice Thomas switched and noted the "error" of his Almendarez-Torres vote. Unless 
Booker/Fanfan produces a surprising limitation on Blakely, watch for Harris and Almendarez-Torres 
also to go down. Defendants should be sure to preserve these issues.
        Finally, the uncertain prospect of the post-Booker and Fanfan political process gives many 
observers pause. While striking the federal guidelines may provide opportunity for reform, it merely 
puts the criminal sentencing ball back in the legislature's court. What is the legislative process likely 
to yield?
        Federally, that process has yielded little favorable to criminal defendants at sentencing since 
1984. Senate Judiciary Committee Chairman Orrin Hatch (R- Utah) has already held hearings on a 
post-Blakely proposal that would simply raise the maximum of every sentencing guidelines range to 
the top of the statutory maximum for each offense. 
        There would seem to be no constitutional objection to such a legislative "fix," yet it can hardly 
be called sentencing "reform." The result would not be more fairness to defendants. Indeed, it 
would change nothing of substance in the guidelines, while granting "tough" judges discretion to 
sentence even more harshly.
        Moreover, while Blakely endorses a constitutional jury trial right, the pragmatic result of 
Blakely invalidation seems unlikely to be more jury trials. The jury trial option for sentencing is too 
cumbersome, too ahistorical, and too expensive to provide a solution with political appeal. 
        Instead, watch for more mandatory minimum sentencing statutes (whether founded on judge 
or jury determinations), more inflexible and harsher sentencing regimes and more charging and 
bargaining authority flowing to prosecutors.
        Finally, remember that any "aggravating" fact that must be proved to a jury after Apprendi and 
Blakely is going to be a highly negative fact for a criminal defendant's case. Are prosecutors 
unhappy with having a constitutional obligation to introduce such negative, aggravating evidence 
before the jury?        The question answers itself. It seems unlikely that Justice Scalia is unaware of this point, 
although others in his unusual liberal-conservative coalition may be. Justice Scalia has never been 
viewed as sympathetic to criminal defendants. And his intellect is one of piercing brilliance, 
whatever else some may think of his results.
        I believe Justice Scalia has foreseen, well ahead of most observers, the overall negative 
results for criminal offenders in his post-Blakely world. Only the political process, or some silent 
member of the Blakely majority, can put the brakes on that.
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