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	As Booker’s impact begins to reverberate throughout the criminal justice systems in this 
country,  there are three things of which we can be certain: First, Congress will act (hopefully 
later rather than sooner).  As Justice Breyer plainly said in his majority opinion, “the ball is now 
squarely in Congress’s court . . .” Second, the Supreme Court will speak again (hopefully sooner 
rather than later). Circuit splits will inevitably develop on the weight sentencing courts should 
give the advisory Guidelines and on the proper application of the “reasonableness” standard of 
appellate review. Finally, and most importantly for our purposes here, the confusion and 
uncertainty created by Booker give defense lawyers an unparalleled opportunity to advocate for 
our clients. Congress may make the next policy move, but, in sentencing proceedings across the 
country today and tomorrow, the ball lies squarely in defense counsels’ court. 
	Seizing this long-sought-after opportunity for true sentencing advocacy requires defense 
counsel to become conversant with the purposes of the Sentencing Reform Act, which created 
the Guidelines. Those purposes are set forth in 18 U.S.C. §3553(a).11.  Section 3553(a) directs courts to “impose a sentence sufficient, but not greater than 
necessary, to comply with the . . . the need for the sentence imposed (A) to reflect the seriousness 
of the offense, to promote respect for the law, and to provide just punishment for the offense; (B) 
to afford adequate deterrence to criminal conduct; (C) to protect the public from further crimes of 
the defendant; and (D) to provide the defendant with needed educational or vocational training, 
medical care, or other correctional treatment in the most effective manner.”  (Emphasis added).  
To aid them in this analysis, §3553(a) directs sentencing courts to consider “the nature and 
circumstances of the offense and the history and characteristics of the defendant,” “the kinds of 
sentences available,” the Sentencing Guidelines, “the need to avoid unwarranted sentence 
disparities among defendants with similar records who have been found guilty of similar 
conduct,” and “the need to provide restitution to any victims of the offense.” 18 U.S.C. 
§3553(a)(1)-(7).   Justice Breyer’s majority 
opinion in Booker breathed new life into this section, which was always relevant but seldom used 
during the Guidelines era. As Justice Breyer wrote, “[D]espite the absence of §3553(b)(1), the 
Act continues to provide for appeals from sentencing decisions (irrespective of whether the trial 
judge sentences within or outside the Guidelines range in the exercise of his discretionary power 
under §3553(a)) . . . Section 3553(a) remains in effect, and sets forth numerous factors that guide 
sentencing. Those factors in turn will guide appellate courts, as they have in the past, in determining whether a sentence is unreasonable.”22.  Opinion of Breyer, J., at 17 & 19.
	The Sentencing Commission took the §3553(a) factors into account when promulgating 
the original Guidelines. But, as the saying goes, the best laid plans of mice and men often go 
awry.33.  Robert Burns, “To a Mouse.” In a critical (and timely-published) self-evaluation, Fifteen Years of Guidelines 
Sentencing: An Assessment of How Well the Federal Criminal Justice System is Achieving the 
Goals of Sentencing Reform (2004), the Sentencing Commission has, perhaps unwittingly, given 
defense lawyers powerful ammunition to rebut the presumption that a Guidelines sentence is a 
reasonable sentence. 
	Written largely by and for social scientists, the Commission’s “Assessment” is hardly a 
page-turner. Yet it contains a trove of information that defense lawyers can and should use to 
critically evaluate the reasonableness of a Guidelines sentence in light of the purposes of 
sentencing enumerated in §3553(a).  To that end, the Assessment is exceedingly quotable. 
	The Commission’s Assessment is especially helpful in dispelling the notion that a 
Guidelines sentence avoids “unwarranted sentence disparities.” The Assessment touts the 
Guidelines’ success in reducing some unwarranted disparity, including inter-judge disparity 
arising from “differences among judges in sentencing philosophy” and regional disparity 
resulting from “differences among the districts and circuits in their sentencing case law 
influenced by the political climates of different regions of the country.” 44.  Id. at 93 & 140.  Nevertheless, the 
Commission acknowledges that disparity remains and attributes the remaining disparity, in large 
part, to the effect of four factors: (1) statutory mandatory minimum sentences and other 
Congressional action, (2) the 100-to-1 crack/powder quantity ratio, (3) the career offender 
provision, and (4) “differences in policies among U.S. Attorneys and in the practices of  individual prosecutors” and the inability of the Guidelines to ameliorate the effect of these 
policies and practices. 55.  Id. at 80, 131-34, 143-46.   The Commission notes that disparity arising from charging 
decisions, plea bargains, departure recommendations, and other decisions at presentencing stages, 
may not always be unwarranted disparity and may instead reflect “different ‘adaptations’ to the 
guidelines system,” “caseload pressures,” and “other local conditions.”  Id. at 80, 81-92, 112.    In addition, the Commission’s findings on the career offender provision 
help rebut the presumption that the repeat-offender provision is necessary to achieve another of 
the §3553(a) factors, that is, “to protect the public from further crimes of the defendant.” 
	Practitioners with clients affected by any or all of these factors in the post-Booker world 
should quote the Commission’s report in sentencing memoranda and use the Commission’s own 
language and conclusions to argue for the minimum sentence necessary to achieve the purposes 
of sentencing.  Some of the factors identified by the Commission as problem areas are 
intertwined and not easily evaluated independently. For example, the Assessment reveals that 
mandatory minimums, the crack/powder quantity ratio, and the career offender provision 
combine to disproportionately place the burden of the increased certainty and severity of 
punishment in the Guidelines’ era on drug trafficking offenders, particularly Black drug 
trafficking offenders.  Here, we break the problem areas down into categories for ease of use and 
highlight some of the Assessment’s most compelling language. 
	Mandatory Minimums and Other Congressional Action. Statutory mandatory minimum 
sentences and Congressional directives to the Commission prevented the Guidelines from ever 
working as intended. Congressional meddling in response to the nightly news’  “crime of the 
day” interfered with the Commission’s ability to effectively implement the Sentencing Reform 
Act. The Commission stated: “The frequent mandatory minimum legislation and specific 
directives to the Commission to amend the guidelines make it difficult to gauge the effectiveness 
of any particular policy change, or to disentangle the influences of the Commission from those of 
Congress.” 66.  Id. at 73.   The Congressional directives to the Commission that either mandated changes to the Guidelines or, in the case of the recent PROTECT Act legislation, directly amended the 
Guidelines Manual are listed in Appendix B of the Assessment. The Commission’s statement 
and Appendix B can be used to rebut the argument that a Guidelines sentence is supported by 
years of study, irrefutable statistics, and the collective wisdom of judges and social scientists.
	Crack/Powder Ratio. The Commission identifies the 100-to-1 crack/powder cocaine 
quantity ratio as a sentencing rule that disproportionately impacts a “particular offender group” 
but serves “no clear sentencing purpose” because “[t]he harms associated with crack cocaine do 
not justify its substantially harsher treatment compared to powder cocaine.”77. Id. at 131-132. The crack/powder 
quantity ratio “contributes more to the differences in average sentences between African-American and White offenders than any possible effect of discrimination. Revising the crack 
cocaine thresholds would better reduce [the differences in average sentences between African-American and White offenders] than any other single policy change, and it would dramatically 
improve the fairness of the federal sentencing system.”88.  Id. at 132. 
	The Commission has repeatedly blamed Congress for the crack/powder quantity disparity 
and has just as repeatedly recommended to Congress (in Reports to Congress in 1995, 1997, and 
2002) that the crack quantity thresholds be revised upward.  Yet the Commission makes a 
somewhat startling admission in its Assessment: When drafting U.S.S.G. §2D1.1 (the drug 
trafficking guideline), the Commission extended the drug quantity-based approach found in the 
Anti-Drug Abuse Act of 1986. The Commission linked drug amounts in the Guideline ranges to 
drug amounts in the statutes but also “extended the quantity-based approach across 17 different 
levels falling below, between and above the two amounts specified in the statutes.”99.  Id. at 49.	
	The Assessment offers several explanations for the Commission’s decision, including the need to provide “more incremental increases in punishment,” but the actual justification for the 
decision is unknown. The Commission explained: “The Guidelines Manual, Supplementary 
Report (USSC, 1987) and other documents published at the time of guideline promulgation do 
not discuss why the Commission extended the ADAA’s quantity-based approach in this way. 
This is unfortunate for historians, because no other decision of the Commission has had such a 
profound impact on the federal prison population. The drug trafficking guideline that ultimately 
was promulgated, in combination with the relevant conduct rule . . ., had the effect of increasing 
prison terms far above what had been typical in past practice, and in many cases above the level 
required by the literal terms of the mandatory minimum statutes.”1010.  Id.   
	In other words, the Commission’s desire to create an evenly-spaced grid took precedence 
over sparing defendants whose drug amounts fell between the amounts specified in the 
mandatory minimum statutes. By admitting this, the Commission creates an opportunity for you 
to challenge the reasonableness of drug trafficking Guideline sentences falling between the 
statutory mandatory minimums. 
	Career Offender Provision.  Like the crack/powder disparity, the Commission also 
identifies the career offender provision as a sentencing rule that disproportionately impacts a 
“particular offender group” but serves “no clear sentencing purpose.”1111.  Id. at 131-33. The Commission states: 
“[P]reliminary analysis of the recidivism rates of drug trafficking offenders sentenced under the 
career offender guideline based on prior drug convictions shows that their rates are much lower 
than other offenders who are assigned to criminal history Category VI . . . The recidivism rate for 
career offenders more closely resembles the rates for offenders in the lower criminal history 
categories in which they would be placed under the normal criminal history scoring rules in Chapter Four of the Guidelines Manual. The career offender guideline thus makes the criminal 
history category a less perfect measure of recidivism risk than it would be without the inclusion 
of offenders qualifying only because of prior drug offenses.” 1212.  Id. at 134.  
	So the career offender provision is not necessary to protect the public from future crimes 
of the defendant when the provision’s application to the defendant rests on his or her prior drug 
trafficking convictions. Moreover, the provision disparately impacts Black offenders. Black 
offenders constituted 26% of offenders sentenced under the guidelines in 2000, but were 58% of 
offenders sentenced under the career offender provision, due mostly to the “inclusion of drug 
trafficking crimes in the criteria qualifying offenders for the guideline.”1313.  Id. at 133. 
	DOJ Policies and Practices. With respect to DOJ policies and “differences in policies 
among U.S. Attorneys and in the practices of  individual prosecutors,” two examples are 
noteworthy: fast-track disposition programs available to immigration offenders in some districts 
and “substantial assistance” departure recommendations.  “Fast track,” or “early disposition,” 
programs “offer defendants a sentence reduction, in the form of a downward departure, charge 
dismissal, or some other benefit, in return for the defendant’s waiver of certain procedural 
rights.”1414. Id. at 106. Practitioners and commentators told the Commission at a hearing in 2003 that the 
“presence of these programs in some districts, and their absence from neighboring districts, could 
lead to disparate sentencing outcomes for offenders convicted of similar conduct.” 1515.  Id.  The 
Commission laments that “the absence of reliable information on the types of cases which are, 
and which are not, sentenced pursuant to” fast track programs prevents them from analyzing the 
impact of such programs on sentencing disparity but nevertheless concludes that the existence of 
fast track programs “explains a great deal of regional variation in downward departure rates.” 1616.  Id. at 106, 112.
	Practitioners in districts that do not have fast track programs have a powerful argument 
that a sentence within the advisory guideline range is unreasonable when similarly-situated 
offenders in fast-track districts routinely receive sentences well below that range. In fact, because 
U.S.S.G. § 5K3.1 (policy statement), authorizes a 4-level downward departure for offenders who 
participate in fast-track programs, practitioners whose clients plead guilty and waive procedural 
rights similar to the rights waived by offenders who benefit from formal fast-track programs can 
argue that a sentence four levels below the range recommended by the advisory Guidelines is a 
presumptively reasonable sentence. 
	Like downward departure motions pursuant to fast-track programs, “substantial 
assistance” departure recommendations and rates under U.S.S.G. §5K1.1 “vary widely among the 
districts.” 1717.  Id. at 103-105.  Commissions studies reveal: “A lower annual rate of substantial assistance 
departure for Blacks has been a consistent finding in the guidelines era..” 1818.  Id. at 105.   Non-discriminatory 
explanations for this discrepancy may exist, including minority defendants’ reluctance to 
cooperate and different rates of pleading guilty, but the Commission was unable to adequately 
evaluate the racial differences due to lack of data. While DOJ requires prosecutors to “maintain 
documentation of the facts behind and justification for each substantial assistance pleading,” the 
Commission notes, “[n]o standards for how this information is to be recorded appear to have 
been promulgated and the data have not been compiled or made available to outside 
researchers.”1919.  Id.   The Assessment contains statistics comparing districts by rate and extent of 
substantial assistance departures. If you are in one of the districts with lower-than-average 
substantial assistance departure rates and/or smaller-than-average substantial assistance 
departures, the Assessment may aid your arguments for more frequent and more substantial decreases for cooperation in a post-Booker sentencing world where the courts are not as 
constrained by the language of §5K1.1. 
	Finally, mechanisms within the Guidelines (such as the “relevant conduct” rule, the 
multiple count rules, and judicial review of plea agreements) that were intended to ameliorate the 
effects of prosecutors’ presentencing decisions were, the Commission conceded, “not working as 
intended.” 2020.  Id. at 92.   The Commission used the “relevant conduct”2121.  “Relevant conduct” embodies the “real offense,” as opposed to “charge offense,” sentencing 
philosophy (embraced by Justice Breyer in Booker) by increasing sentences “to account for 
criminal conduct that was not charged or that was dismissed prior to sentencing.”  Id. at 92.  provision, U.S.S.G. § 1B1.3, as an 
example, stating:  “By their nature, some of these mechanisms tend to work in one direction. The 
relevant conduct rule, for example, can increase sentences to account for criminal conduct that 
was not charged or that was dismissed prior to sentencing. But there is no guidelines mechanism 
to decrease sentences for an offender who, for example, is convicted of several counts of § 924(c) 
and is therefore subject to multiple consecutive mandatory penalty enhancements. If some 
offenders are charged in this manner while other similar offenders are not, there is little a judge 
can do to compensate for the resulting sentencing disparity.”2222.  Id.
	In the post-Booker/pre-whatever-comes-next world, there is a lot judges can do to 
compensate for sentencing disparity resulting from disparate use of §924(c) counts, substantial 
assistance departures, fast-track departures, the 100-to-1 crack/powder quantity ratio, the career 
offender provision, and, to a lesser extent, mandatory minimum sentences. While it remains to be 
seen what weight courts will give the advisory Guidelines, anecdotal evidence and opinions 
coming from the district courts suggest that some courts will deem sentences imposed in 
accordance with the advisory Guidelines “presumptively reasonable.” It is imperative for defense 
counsel to use the Commission’s data to attack the reasonableness of Guidelines sentences - not 
only the data in its Fifteen Year Assessment, but also the Reports to Congress it publishes periodically on specific topics, including its 1995, 1997 and 2002 Reports on Cocaine and 
Federal Sentencing Policy, and the district and circuit data it publishes every year in its 
Sourcebook of Federal Sentencing Statistics, all available at the Commission’s website, 
http://www.ussc.gov. 
	It is tempting to rely on the advisory nature of the Guidelines to generally argue that a 
Guidelines sentence is not “fair” in a given case.  Such general arguments are appropriate in 
many cases and certainly require less research, but they are stronger and more persuasive when 
supported by easily-obtained empirical evidence published by the Guidelines’ drafters which 
shows that, in practice, significant sections of the Guidelines have undermined the goals of the 
Sentencing Reform Act. Great language critical of the Guidelines is both hidden and not-so-hidden in the Commission’s Fifteen Year Assessment. Use it. 
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