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The state does not provide a convincing reasen to deny review of the questions
| presented by Mr. Burton. The cases cited by the state in its attempt to reﬁtlte the existence
of a conflict on whether Blakely announces a new rule only demonstrate the confusien
that permeates the lower courts on the issue of retroactivity in connection with the
Appfeﬁdz’/Blakely/Booker line of cases. The state’s argument that the decision below is
consistent With this Cot'lrt’s precedent also fails because Blakely v. quhington, 542 U.S.
296 (2004) did not redefine the term “statutory maximum.” |
In addition, although they dominate the response the stete § arguments that Mr.
Burton s case prov1des a poor vehlcle for addressmg the questions presented are
© unpersuasive. Contrary to the state’s assertions, 28 U.S.C. § 2254(d) does not preclude
relief for Mr Burton, and the district court did not lack subject maiter _]U.I‘lSdlCthll -
A. | There isa Conﬂlct About Whether the Holding in Blakely is a New Rule
" The lower courts are COIlﬁlSGd about how to address retroact1v1ty issues ansmg
from the Apprendz/Blakely/Booker hne of cases and are in conflict on whether Blakely
announced a new rule.
Of the cases cited by_ the state as coneluding that Blakely is a new rule, enly two of
‘them actttally hold that Blakely is anew rule. See Schardt v. Payne, 414 F.3d 1025 (9th
7C11‘ 2005) Umted Sz‘ates v. Price; 400 F.3d 844 (10th Cir. 2005); BIO at 8. Both of these
cases are dlscussed in MI Burton’s Petition for Certiorari. Schardt is the only one -

addressing a claim under a statutory guidelines system. 414 F.3d at 1032-33. In Price,



the underljing claim challenges a sentence imposed under the non-statutory federal
guidelines. 400 F.3d at 846-47. The holding in Price that Blakely is-a new rule suggests
fhat the Tenth Circuit interprets Blakelj; as expanding the rule anndunced in Apprendi v.
New Jersey, 530 U.S. 466 (2000), .and United States v. Booker, 543 U.S. 220 (2005) as -
| merely applying thé rule set forth in Blakely. | |
A third case _cited by the state makes no holding about the retroactivity of Blakeb{,
| but does c'ohclude Booker shou_ld not apply retfoactiVer. See Varela v. United States,
4(_)0 F.3d 864,'868 (1 1£h Cir. 2005).- The fourth case, Simp;oﬁ V. United States, does not
decidg, but only “assumf[es] that the Supreme Court announced a new rule 1n Blakely” and
| concludes the claim and a successive petition are prematdre becauée'the Supreme Court .
has net_m'ade Blakely retroactive under 28U8.C. § 2244(b)(2)(A). 376 F.3d 679, 680-8-1-
: (7th Cir. '200'4) (emphasis added). | |
Although the state denies it, the lower courts are in conflict about whether Blakely
announced a new rule. In conflict with the Ninth Circuit’s opinion in Schardt and the
case below i‘srth'e Tennessee Supreme Court’s dpim'oh in State v. .Gomez, 163 S.W.3d 632,
.649-50 (Tenn. 2005). Examining this Court’s an_élysié and language in Apprencfi, Blakely_
~and Bookef, rather than réiying as the Ninth Circuit has done on lower 'court opinions
about whether Apprehdi ' Sﬁould be applied to the non-statutory federal guidelines, the
*Tennessee Supreme Court concluded Blakely did not an'nc_)un'ce a new rule. |

The state correctly points out that the Gomez does not hold that 'Blakely épplies



retroactively. BIO at 11. Mr. Burton has not suggésted i;: did. .The Tennes_see Supreme
Court, however, did conclude that the holding in Blakely is not a new rule. See Gomez,
163 S.W.3d at 649-50. The determiﬁation tﬁat Blakely is not a new rule arose in Gomez
not as part of a Teague analysis, but in éo’nn’ection with an application of Grzj’j‘ifh .
Kentucky, 479 U.S. 314 (1987). Id. at 648-50. In Griffith, this Court held that new rules
must be applied to cases pending on direct review. 479 U:S. at 322‘-23. Griffith and
Teague are essentially flip sides of the same “new rule” coin. That the iss_ﬁe arose under
Griﬁ‘itk rather than Teague does not diminish the conflict on the identical issue '(Sf
whether the holdi—ng in Bldkely is a new rule.

Contrary t6 tﬁe state’s suggestio_ﬁ, the Tennessee Supreme Court’s footnote that
Blak_ely likely would not serve as a basis for relief in a collateral proceeding 1s not
-inconsistent with its holding that_Blakelf isnota néw rule. BIO at 11. The footnote
states that under state law, reopening a'collﬁ;feral proceeding would require a claim based
on a new rule that applies retroﬁctively. See Gomez, 1-63 S.W.3d at 651 n.16. Since the
Tenneséee' Supreme Coﬁrt had just concluded that Blakely is not a new rule, it is not
surprising .that court also determined Blakely would not provide a basis for state collateral
review.

In addition to the Tennessee Supreme Court, the Colorado Court of Appeals has
| ‘also held that Blakely did not announce é new rule. See State v. Johnson, 121 P.3d 285,

286-87 {Colo. Ct. App. 2005). The state argues that'this is not a legitimate conflict



becziusé thé decisién will “likely [Be] altered by the Colorado Suprerﬁe Court. BIO at 11.
The state, however, provides no factual basis for this assertion.
“B. The Decision Below Co‘nt_ravenes This Court’s Precedent. .
| The state argues that the opinion beloW is congistent with this. Court’s precedent.
: Speciﬁcally; the state asserts that the holding in Blakely 15 a new rulé because it expanded
the definition’of “statutory maximum.”

In Apprendi this Court rﬁled that the “statut-or.y maximum” was the maximum
statutory sentence the rdefetlldaht c_ould receive “if punished acéording to the facts in the
jury verdict alone.” 530 U.S. at 4873; see also id. at 469. The hblding in Blakely did not
expand thaﬁ de%“ulition. Using aﬁnost verbatim languagé from Apprendi, this Court held
in Blakely: “the rstatutory ﬁlaxifnmn’ for Apprgndi pufpdses is the Vmaximum sentence a
judge may impose solely on the basis of the facts reflected in the Jury verdict or admittéd
by the defendant.” 542.U.S. at 303; “The portion of Blakely that was new was the passage
that extended beyond the facts of the lcase and implicateﬂ ﬁOn—sratutory guidelines:

When a judge inflicts punishment that the j'ury’s verdict does ﬂot

allow, the jury has not found all the facts which the law makes

essential to the punishment, and the judge exceeds his proper

authority. ' '
Id. at 304. As Mr. Burton’s case involves statutory mandatory guideliﬁes, it is governed
by the holding in Blakely, which is not new, but compelled by Apprend;. |
/I’ | | N
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C. It Blakely Did Announce A New Rule, Whether It Applles Retroactively Is An
Issue Of Great Importance.

If Blakely is a new rule its retroactivity is an important issue this Court should

| relsolve, and the state does not. a:bgue otherwise.

Tbe state argues certiordri is not warranted because this Court and all the circﬂif
courts that have ooosidered the issue decided that Blakely did not announce a watershed
rule. Its argument, however, ignores that Blakely reqoires not only that a jury rather than
a judge make eertam fact-findings for sentencing, but also that those facts be proven
beyond a reasonable doubt. It is the portion of Blakely that requires. proof beyond a

| reasonable doubt that this Court has already made retroactive and is a watershed rule.
The state has not provided a persuasive reason not to grant certiorari on this issue. |

This Court’s decision in Schriro v, Summerlin, 543 U.S. 348 (2004) docs not
msWer-me qoe_stion of whether the st_a’ndafd of proof required in Blakely appﬁes
retroactively. The standard of proof was not at issue in thet ease.

This Court’s jurisprudence establishes that proof beyond a reasonable doubt is a
bedrock principle of cnmmal law and substantially affects the truth- ﬁndmg functlon
See, e.g., Hankerson v. North Carolina, 432 U.S. 233, 240 (1977); van V. v, City of New
York, 407 U.S. 203, 204-05 (1972). Whether Blakely’s requirement that this standard be

- applied to certain factual findings at sentencing is a watershed rule is an important issue
on which this Court should grant review. |

/!




D.  Mr. Burton’s Case is An Excellent Vehicle for the Questions Presented.

Due to the Anti-Terrorism and Effective Death Penalty Act?s (“AEDPA”) myriad
procedural barri¢rs to federal habeas relief, states are almost always guaranteed an
- argument that any given habeas casc is a poor vehicle for resolving the questions
_'presented. Despite AEDPA’s fertile soil, the state fails to provide a peréuasivc argument -
‘that Mr. Burton’s case is a poor vehicle for addressing the questions presented.

1. Contrary to the State’s Assei'tion,_ § 2254(d) Does Not Render This
Case a Poor Vehicle to Address the‘Issue's Presented.!

The state first argues that “the Blakely rule did not exist at the tim.e of the state
court adjudication of Burton’s claim” a:t_ld that ;‘[p]rior to Blakely, reasonable jurists |
.consistently understood the term ‘statutbry maximum’ aé used in Apprendi to refer not to
‘the standard range, but to the traditional statutory maximum, i.e., the maximum sentence
that could ever be imposed for a particular offense.” BIO at 14-15. This argument begs
the question of whether the holding in Blakely émiounced anew rule. If, as Mr. Burton
- argues is the case, the new rule .Was established inApprendi, not Blakely, the state’s |
argument 1s without merit. -

The state’s second argument is that even if Blakely applies refroactively, 28 U.S.C.

! Ifthe state’s argument on the appliéatio_n of 28 U.S.C. § 2254(d) affects this Court’s
decision on whether to grant Mr. Burton’s petition, Mr. Burton requests this Court hold his
petition until it has issued an opinion in Carey v. Musladin, No. 05-785, a case that likely will

further define the parameters of what constitutes clearly established Supreme Court law for
purposes of 28 U.S.C. § 2254(d)(1). '




§ 2254('d) precludes relief beeause the senten_ce en each of the three separate counts of
conviction does not exceed the standard range for that count and “Blakely did not iﬁvolve_
the impositien of consecutive sentences.” BIO at 16. This argument relies on a
.~ distinction without a'.difference.
* Mr. Burton’s punishment exceeds the maximum sentence the judge could nnﬁose
solely on the ba31s of the facts reflected in the jury verdict or admitted by the defendant”

and thus v101etes Mr. 'Burt_on’s c_onstitutional rights as recogm'zed in Apprendi and
Blakely. By statute, there vtas a presumptioh that Mr. Burton’s sentences would run-
cencurrently. ‘See RCW 9.94A 400 (1998_).2 The preslumpti.on was only everceme
| ‘because the sentencing judge made Speciﬁc _additional ﬁndings. Id; RCW 9.94A.120
(1998); RCW 9.94A.390 (1998). |

- To inerease Mr. Burton’s hunishment 258 months beyond the 304 months he |
would receive if his sentences ran concurrently, the judge applied the exceptional
sentence provisions and found that application of the concutrent sentence provision in
RCW 9.94A. 400 “results in a presumptive sentence that is clearly too lenient.” RCW
9.94A.390 (1998). In other words the judge relied on a fact not proven to a jury beyond a

reasonable doubt to exceed the statutory maximum sentence available without that

2 The statute provides: “Sentences imposed under this subsection shall be served
concurrently Consecutive sentences may only be imposed under the exceptional sentence
provisions of RCW 9.94A.120 and 9.94A.390(2)(f) or any other provision of RCW
9.94A.390.” RCW 9.94A.400 (1998).



ﬁnding. Mr. Burton’s exceptional sentence is unconstitutional. As the Ohio Supreme
Court recently recognized when addressing consecutive sentences under a similar
- Sstatutory sclieme, “because the totai punishment increases through consecutive séﬁtences
only after judicial findings beyond those .determ.ine_d by a jury or stipulated to by a
defendant, [the consecutive sentence statute] violates principlé.s announced in Blakely.”
State v. Foster, 845 N.E. 2d 470, 491 (Ohio 2066).3

The state’s final argument is that eveﬁ if consecutive sentences aré governed by
Blakely the judicial f.a'ct—ﬁnding‘ at lissue _hére, that the imposition of concurrent sentences
- in this céée is “clearly too lenient,” is a cﬁmiﬁal history finding and not_c.of a type
goveméd bj Blakely. BIO at 17—19.4 This éfguinent has been squarely rejected by the
Washington Supreme Court. In State v. Hughes, thé Washington Supreme Court held the -
‘fcléarly too ienien_t” .provision-“is not b_ase'd solely on the obj ecti\}e determination of the
' existénce of prior convictions; instead, it also requires the concluéion of whether the
pr;:sumptive sentence calculated is clearly tod lenient in light 'of the other convictions. . . .
' Blakely did.not authorize such additional judicial fact ﬁnding. The too lenient conclusion

is one that must be made by the jury.” 110 P.3d 192, 202 (Wash. 2005).

* The state’s reliance on State v. Cubias, 120 P.3d 929 (Wash. 2005) is misplaced
~ because the imposition of consecutive sentences in that case did not depend on judicial fact-
~ findings. : ' ' '

. * The state relies on State v. Smith, 864 P.2d 1371 (Wash. 1993). Smith, however,
- was specifically overruled on the relevant point by State v. Hughes, 110 P.3d 192, 203
(Wash. 2005). - '




2. The State;s Erroneous Ar-gumént That the District C.ourt Laéked
Subject Matter Jurisdiction is Not a Reason to Deny Certiorari in this
Case.
As in the district court and the Nihth Circuit, &e state here argues the district court
lacked éubjecf matter jurisdiction. And, as both the district court and Ninth Circuit
concluded, the stateris wrong. |
The fact that a petiﬁon is 'second in number does not automatically render it
“second or successive” under 28 U.S.C. § 2244, See Steﬁart v. Martinez-Villareal, 523 |
U.S. 637, 643544 (1998). The statute incorporates the abuse of the writ doctrine. See
Slack v. McDaniel, 529 U.S. 473, 486 (2000); Felker v, Turpin, 518 U.S. 651, _663-64
' (1996). A;:cérdingly, the relevant mquiry is not confined to the numbef of petitions filed,
.but must also consider whether a petitioner has a “legltlmate excuse for failing to raise a
| Clalll'l at the appropriate time.” McCleskey v. Zant, 499 U.S. 467, 490 (1991).
"Mr. Burton diligenﬂy pursued his appeals and post—convicf[ion proceedings. When
Mr. Bﬁrton filed his first federal habeas petition in 1998, the judgment on his 1994
conviction was final and all state remedies related to‘ his conviction were exhaﬁsted. He
d111gently ﬁled a habeas petition on those claims in 1998 before the one-year statute of
'hmltatlons expired. Whﬂe the habeas petition on his conviction was pendmg, Mr. Burton
E diligently pursued his state remedies on the sentence he received at his third re-sentencing

in 1998. As soon as he had exhausted state court remedies on his sentencing claim, Mr.

Burton, in 2002, filed a second habeas petition raising claims only about his sentence.




The state argues Mr.:_Burton, in 1998, should have filed a.mixed petiﬁon and
utilized the “stay ;;nd abey” procedure .toiavoid ﬁling a second petition in 2002. In 1998,

- however, this was not a viable option for Mr. Burton. A Ninth Circuit opinion publisiled
111 1998 commented that the “legitimacy of the district giourt"s self-titled ‘pfocedurai ,
device of withdrawal and abeya;qce’ presents an important and difficult question of first

: inipression.in this Circuit.” Calderon v. United States Distrid Court (Taylor), 134 F.3d
981, 983 (9tﬁ Cir. 1998). The Ninth Circuit held that it could not say t_he district -COUI;t
erred in holding the anﬁer;dment exhausted petjtion -inAabeyanccj:, but also indicatéd that an
éttempt to refamend the petition to add préviously unexhalisted claimé might be subject to
| .an abuse of the writ challenge. 1d. at 938-89. The 'curfent stay and abey procedures were
notAfulljlz approved by the Ninth Circuit until 2001. See Jackson v. Roe, 425 F.3d 654;
659 (9th C'ir.72005).- Thus, giv;en the state of the law in 1998, Mr. Burton did not Vfail t6
raise hjs sentencing clﬁim at the appropriate timé; or; at a minimum, has a legitimate
e?ccuse for not. filing a mixed petition at (hat time.

- The state ﬁlsq argues.that Mr. Burton should have waited until 2002 to file a single
'petiti‘on. addressing his conviction and sentencing claims. . In 19-98, however, it was
unclear whether the federal statute of limitations ran from the time the judgment of
| conviction was ﬁnél or from the time the judgment on sentence was ﬁnal. For Mr. Burton
to wait was é risky proposition. As the district court below observed:

Had petitioner waited to file his claims challenging his |
conviction, he was at risk of losing the opportunity to present

10



them in 2002 due to the one-year statute of llmltatlons
imposed under AEDPA.

The uncertainty over when a judgnient becomes final Was not clarified in the Ninth
Circuit until 2000, See‘United States v. Colvin, 204 F.3d 1221 (9th C]I 2000). Mr.
Burton therefore should also be excused from waiting until 2002 to file d hdbeﬁs petition.
Under the specific circdmstances of this case, Mr. Buﬂdn did not abuse the wrlt of
habeas corpﬁs but acted diligently and reasonably. Tﬁe lowdr courts correctly concluded
Mr. Burton’s 2002 petition waé not a ‘;sécond'or successive” petition for purposes of
' §7 2244; Acqofdingly, the state’s argument that the district court lacked subject matter
| juﬁsdiction 1s nota reason to deny Mr. Bundn’s i)eﬁtion for certiorari. -
CQN CLUSION
The state has not offered a persuasive reason for this Court td ddny Mr. Burton’s
petition for certiorari. For the reasons set forth in hlS peutlon and those addressed in this
~ reply, this Court should grant the petltlon for a writ of certiorari.
- DATED this 5th day of May, 2006. _
Respectfully submitted,

Brian Tsuchida

Counsel of Record

Office of the Federal Public Defender
1601 Fifth Avenue, Suite 700

Seattle, WA 98101

(206) 553-1100

Counsel for Applicant
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