

									
	
Tim McGrath
Staff Director
United States Sentencing Commission
Washington, DC
Via Email – tmcgrath@ussc.gov

	Re:	Additional Information About Crime Victims

Dear Mr. McGrath:

	Thanks again very much to the Commission for inviting me to testify yesterday.  I 
appreciated the opportunity to share with the Commission my thoughts for improving the 
Guidelines in the wake of Booker.

	I wanted to send a short note to the Commission regarding crime victims issues raised by 
questions during the hearings or afterward.

	Victim Access to Pre-Sentence Reports

	Commissioner Steer asked whether victims should receive access to pre-sentence reports. 
I propose giving victims access to the pre-sentence report via the prosecutor.

	First the background law – As I understand the law, there would be nothing in statute 
precluding release of pre-sentence reports to victims.  Title 18 U.S.C. § 3552 requires disclosure 
to government and defense counsel, but does not forbid further dissemination.  Some court’s 
local rules, however, do forbid further dissemination.  See, e.g., D. Utah Crim. Local R. 32-1( c) 
(pre-sentence reports not released without order of the court).  

	In view of that landscape, the options for disclosure appear to be:

	(1) No Disclosure.

	The Commission could opt not to direct disclosure of any type to a victim.  In my view, 
this approach would be inconsistent with the victim’s right to be “reasonably heard.”  As 
explained at greater length in my prepared testimony (pp. 41-42), the right to be heard must be 
granted in a meaningful manner.  It is not meaningful to let the victim make a sentencing 
recommendation when that recommendation might be made meaningless if the court chooses to follow the Guidelines.  Being “reasonably” heard must mean being able to comment on what 
could be central to the judge’s determination.

	(2) Complete Disclosure.

	The Commission could direct full disclosure of the pre-sentence report to the victim.  I do 
not see any statutory barriers to this approach, but legitimate concerns might be raised.  Portions 
of the report may contain sensitive private information about the defendant (reports of psychiatric 
examinations, prior history of drug use or sexual abuse, and the like).  The report may also 
disclose confidential law enforcement information that should not be widely circulated.  In light 
of these concerns, total disclosure might not be ideal.

	(3) Selective Disclosure.

	The Commission could direct that the probation office redact any pre-sentence report to 
remove confidential information, with the redacted report then provided to the victim.  This, too, 
seems problematic, in that it would require considerable work on the part of busy probation 
officers to prepare two separate documents (presumably only after consulting with the attorneys 
on both sides of the case about what might be viewed as confidential).  

	(4) Disclosure through an intermediary.  

	In my view, the simplest solution remains the one I proposed in my prepared testimony 
(p. 43) of disclosure through an intermediary, specifically the prosecutor.  The prosecutor would 
serve as the filter for confidential information, and at the same time could assist the victim by 
highlighting critical parts of the report.  It might be objected that this approach would burden 
prosecutors, who are no less busy than probation officers.  But the new law already gives victims 
the right to “confer” with prosecutors – and presumably they will be conferring regarding 
sentencing.  Moreover, many U.S. Attorney’s Offices already have Victim-Witness Coordinators 
who communicate with victims regarding impact statements.  

	I would like to make one change from my earlier prepared testimony. Requiring 
prosecutors to disclose pre-sentence reports to victims in all cases, even when they are not 
interested in such disclosure, might be burdensome.  Accordingly, I would now like to proposed 
adding a new section (§ 6A1.2(d)) regarding disclosure of pre-sentence reports that would read as 
follows (change from my previous testimony underlined):

Upon request from the victim, the attorney for the government shall 
communicate the relevant contents of the pre-sentence report, including 
information about the impact of the offense on the victim and about restitution to 
the victim in the case.

This would narrow down the obligations of the prosecutor considerably to situations where the 
victim was genuinely interested in the contents of the report.  Presumably such situations are 
those in which the victim will already be conferring with the government.  

	Defining the Victim

	Following the hearing, Professor Berman’s blog wondered about who might qualify as a 
“victim” under the Crime Victims Rights Act (CVRA).  Because several members of the 
Commission are professed readers of his blog, an answer to the questions he raised may be 
appropriate.

	Professor Berman is curious who might qualify as a “victim” under the new law.  The 
CRVA’s definition of “victim” (see 18 U.S.C. § 3771(e))  is taken almost verbatim from the 
1996 Mandatory Victims Restitution Act (see 18 U.S.C. § 3663A(a)(2)); in turn, the MVRA 
drew on the 1982 Victim Witness Protection Act, a 1982 statute (see 18 U.S.C. § 3663(a)(2).)  
As a result, the CVRA uses a definition of “victim” that is 22-years-old and has not produced 
major administrative or definitional problems.
	
	Under this definition, answers to hypothetical situations raised by Professor Berman are 
straightforward.  As to drug cases: no victim; as to felon-in-possession-of-a-firearm cases: no 
victim; as to immigration cases: no victim (except, possibly, victim smuggling).  On the other 
hand, in a large securities fraud case (e.g., manipulation of the stock market), many victims 
would result.  Under the CVRA, such situations can be handled flexibly, because the Act permits 
the court to “fashion a reasonable procedure to give effect to this chapter that does not unduly 
complicate or prolong the proceedings.”  18 U.S.C. § 3771(d)(2).  The courts are, of course, 
familiar with such situations.  Class action securities fraud cases are already handled with mail or 
website notice and the like, and such procedures could be used here.

	Professor Berman also wonders whether the victim of an uncharged offense could be 
heard at a plea hearing.  In my view, that issue has already essentially been litigated.  In Hughey 
v. United States, 495 U.S. 411 (1990), the Supreme Court held that the VWPA authorizes 
restitution only for loss caused by the specific conduct which forms the basis for the offense of 
conviction.  Seemingly, the Court’s analysis would extend to the CVRA so that victims of 
uncharged offenses would appear not to have formal rights.  Even if victims lack formal rights, 
however, courts presumably possess discretion to hear from anyone regarding whether to accept a 
plea, as that decision involves an open-ended interests-of-justice kind of determination.  
Moreover, the Hughey analysis is not free from doubt.  Senator Jon Kyl, co-sponsor of the 
CVRA, explained that the definition of “victim” in the CVRA is an intentionally broad definition 
because all victims of crime deserve to have their rights protected, whether or not they are the 
victim of the count charged.”  See 150 Cong. Rec. S10910-01 (Oct. 2004) (statement of Sen. 
Kyl).

	All of these victims issues may be new terrain for the Commission, as victims are 
frequently “off the radar” for prosecutors, defense attorneys, and (I have to admit) even judges.  
As a result, victims sometimes get short shrift in the system.  The CVRA appears to be Congress’ 
attempt to guarantee victims a role in the federal criminal justice process, including the 
Sentencing Guidelines process.  If you would like more information on the general subject of 
victims, Professor Douglas Beloof, Stephen Twist, and I have a new law school casebook coming 
out next month (Victims in Criminal Procedure (North Carolina Academic Press 2d ed. 2005)) 
which explores this general subject.  I would be happy to provide a copy to the Commission if it would be helpful in exploring victims issues.  

	Once again, I hope I have not been too long winded in offering these ideas.  Please feel 
free to contact me if I can provide any other assistance.

						Sincerely,



						Paul G. Cassell
						United States District Judge 

cc:	Professor Douglas Berman
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