
COMMITTEE ON CRIMINAL LAW
of the

JUDICIAL CONFERENCE OF THE UNITED STATES
9535 Bob Casey United States Courthouse

515 Rusk Avenue
Houston, Texas 77002

Honorable Donetta W. Ambrose TELEPHONE
Honorable William M. Catoe, Jr.  (713) 250-5177
Honorable William F. Downes
Honorable Richard A. Enslen  FACSIMILE
Honorable David F. Hamilton (713) 250-5010
Honorable Henry M. Herlong, Jr.  
Honorable James B. Loken
Honorable A. David Mazzone
Honorable William T. Moore, Jr.
Honorable Norman A. Mordue
Honorable Wm. Fremming Nielsen
Honorable Emmet G. Sullivan

Honorable Sim Lake, Chair

August 27, 2004

MEMORANDUM TO: JUDGES, UNITED STATES COURTS OF APPEALS
JUDGES, UNITED STATES DISTRICT COURTS
UNITED STATES MAGISTRATE JUDGES
CIRCUIT EXECUTIVES
DISTRICT COURT EXECUTIVES
CLERKS, UNITED STATES COURTS OF APPEALS
CLERKS, UNITED STATES DISTRICT COURTS
CHIEF PROBATION OFFICERS

SUBJECT: Sentencing Documentation in Light of Blakely v. Washington (INFORMATION)

The Judicial Conference Committee on Criminal Law has been closely monitoring the
courts’ responses to Blakely v. Washington, 124 S.Ct. 2531 (2004).  Some courts continue to
sentence in accordance with the federal sentencing guidelines, including relevant enhancements. 
Other courts are partially applying the guidelines, and some courts are not applying the guidelines at
all.  At the direction of some circuit courts and in the interest of judicial economy, some district
courts are also announcing, at the time of sentencing, alternative sentences in the event the Supreme
Court rules in a way that invalidates the original sentence.  Some courts are stating alternative
sentences for illustrative purposes, recognizing that further judicial action may be necessary, while
other courts may be imposing alternative sentences intended to be self-executing so that no further
action would be required if the initial sentence were invalidated.  In addition, some courts are
imposing three separate sentences: a guideline sentence, a guidelines-as-advisory sentence, and a
sentence ignoring only the sentence-enhancing components of the guidelines. 

At its September 2003 session, the Judicial Conference approved changes to the Statement of
Reasons and designated this form as the mechanism by which courts comply with the requirements
to report reasons for sentences to the Sentencing Commission.  JCUS-SEP 03, p. 18.  The Statement
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of Reasons was also revised to capture important information relied upon by the Federal Bureau of
Prisons in making inmate classification, designation, and programming decisions.  Bureau of Prisons
staff look to the Statement of Reasons for court findings that differ from the tentative findings in
presentence reports as they relate to guideline application issues (e.g., specific offense characteristics
or other enhancements).  

Since Blakely was decided, the Committee has had ongoing dialogue with the United States
Sentencing Commission and the Federal Bureau of Prisons on how best to standardize data
collection to reflect the district court rulings with respect to sentencing decisions.  The United States
Sentencing Commission has determined that part of its mission of monitoring application of the
guidelines includes recording how Blakely is impacting sentencing decisions.

To assist the Commission in this effort, the Committee recommends that courts complete the
attached “Supplemental Statement of Reasons,” which indicates generally how Blakely was applied
in a case.  If a court fully applied the federal sentencing guidelines, including relevant
enhancements, the first box should be checked.  If a court partially applied the federal sentencing
guidelines, but without enhancements that would require facts to be found by a jury or admitted by
the defendant, the second box should be checked.  If a court did not apply the federal sentencing
guidelines at all, and instead imposed a discretionary sentence, the third box should be checked.  If
the court took some other action the fourth box should be checked and a brief explanation provided. 
Also, if the court stated an alternative sentence, the fifth box should be checked.  By using the
supplemental form, the Sentencing Commission and the Federal Bureau of Prisons can determine the
application of the sentencing guidelines in any given case and be alerted to the imposition of an
alternative sentence.  If the court uses the “Supplemental Statement of Reasons,” it should be treated
as any other Statement of Reasons and be attached to the Judgment in a Criminal Case (AO 245B)
and sent to all parties (i.e., defense counsel, government attorneys, probation and pretrial services
offices, the United States Sentencing Commission, and, if a term of imprisonment is imposed, the
Federal Bureau of Prisons and United States Marshals Service).  The Supplemental Statement of
Reasons should not be filed in the case file.

As the agency responsible for administering the execution of federal sentences, the Federal
Bureau of Prisons advised the Committee of its concerns with regard to the issuance of alternative
sentences.  It is the Bureau of Prisons’ position that its staff cannot unilaterally determine whether an
appellate court’s decision invalidates the primary sentence of a criminal  judgment that sets forth an
alternative sentence.  Consequently, the Bureau of Prisons indicates its intention that a sentence
alternative to the one primarily imposed will be executed only upon unequivocal direction from
defendant’s sentencing court through an amended criminal judgment, or other re-sentencing order.

Additionally, courts should be aware that the Bureau of Prisons will continue to use reliable
information from the presentence investigation report in making inmate classification, designation,
and programming decisions, even if guideline enhancements are not imposed on Blakely grounds. 
Accordingly, and consistent with pre-Blakely procedures, judges should continue to include their
comments and factual findings in the area provided on the Statement of Reasons form.
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The members of the Committee on Criminal Law understand that judges must make
sentencing decisions based on their own reading of Blakely and in accordance with their own circuit
law.  The Committee’s goal is to help standardize data collection of sentencing guideline decisions
and to facilitate implementation of the courts’ rulings until the Supreme Court acts.
 

We hope you find our proposal helpful.

Sim Lake

Attachment



AO 245B (Rev. 08/03) Criminal Judgment 
 Supplemental Statement of Reasons 

DEFENDANT:                 
CASE NUMBER:
DISTRICT:

SUPPLEMENTAL STATEMENT OF REASONS

APPLICABILITY OF THE FEDERAL SENTENCING GUIDELINES

Q The court applied the Guidelines and all relevant enhancements in this case.

Q The court found the Guidelines unconstitutional in part, and imposed a sentence in
accordance with the constitutionally applied portions of the Guidelines. 

Q The court did not apply the federal sentencing guidelines at all in this case and
imposed a discretionary sentence.

Q The court took some other action (Please explain below.):

Q This judgment includes an alternative sentence. 


