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First Circuit


	Burden On Defendant To Prove That Plain Error Affected Substantial Rights and 
Impaired Confidence In the Proceedings: United States v. Antonakopoulos, 2005 U.S. App. 
LEXIS 3015 (1st Cir.): The court set forth its standards of review for unpreserved claims of 
sentencing errors in light of Booker. The defendant argued, for the first time on appeal, that the jury 
should have determined the loss amount upon which he was sentenced under the Guidelines. The 
court held that it was going to apply “conventional plain error doctrine” and that the error involved 
is a sentence made under the strictures of mandatory guidelines. The court summed up as follows:

The Booker error is that the defendant's Guidelines sentence was imposed under a mandatory 
system. The error is not that a judge (by a preponderance of the evidence) determined facts 
under the Guidelines which increased a sentence beyond that authorized by the jury verdict 
or an admission by the defendant; the error is only that the judge did so in a mandatory 
Guidelines system. A mandatory minimum sentence imposed as required by a statute based 
on facts found by a jury or admitted by a defendant is not a candidate for Booker error. The 
first two Olano requirements -- that an error exists and that it is plain at the time of appeal -- 
are satisfied whenever the district court treated the Guidelines as mandatory at the time of 
sentencing. But to meet the other two requirements -- that this error affected defendant's 
substantial rights and would impair confidence in the justice of the proceedings -- we think 
that ordinarily the defendant must point to circumstances creating a reasonable probability 
that the district court would impose a different sentence more favorable to the defendant 
under the new "advisory Guidelines" Booker regime.
The court further held that Booker error is preserved “if the defendant below argued Apprendi or 
Blakely error or that the Guidelines were unconstitutional.” 

	The Court rejected an automatic reversal rule for Booker error; it reasoned that the error was 
not judicial factfinding, but the mandatory imposition of the Guidelines. It could not automatically 
be assumed that a sentencing judge would have given a lighter sentence if the Guidelines had been 
advisory. 

It is far from necessarily true, as a per se remand rule assumes, that a judge who found the 
facts underlying an enhanced sentence would have reached a different result under a post-Booker regime. In these situations a judge's factual findings, unless they were found to be 
clearly erroneous, are far more likely than not to be the same if the case were remanded. The 
fact that the judge initially did the fact finding on a certain factor is surely a different matter 
than what the judge would have done with that factor if the Guidelines were not mandatory. 
The use of judicial fact finding, then, ordinarily cannot alone meet the "reasonable 
probability" standard of the third Olano prong.

	Finally, the court noted that the defendant’s burden of showing plain error-effect would likely 
be met if: 1) the sentencing judge noted that the sentence she was imposing under mandatory 
Guidelines was unnecessarily harsh; and 2) the sentencing court made a substantive error in applying 
the Guidelines, where such error worked to the defendant’s disadvantage.

	The court noted that its approach to plain error review differed from that of some other 
circuits, such as the Second. It stated, however, that there was “no reason for us to comment further 
or to attempt to distinguish those cases. The situation created by Booker, although subject to familiar 
rules as to preserved and unpreserved claims, is an unusual one and transitory in nature. There may 
well be a range of entirely reasonable choices as to plain error review, which vary with the 
circumstances of the circuit.”



	Defendant Fails To Meet His Plain Error Burden: United States v. Serrano-Beauvaix, 
2005 WL 503247 (1st Cir.): The court found no plain error in the pre-Booker sentence, as the 
defendant had not met his burden of showing that the trial judge would have sentenced differently 
under advisory, rather than mandatory, guidelines. The Court explained its approach to plain error 
review of pre-Booker sentences in the following passage (at *4):

We have recently set forth the applicable framework for review of unpreserved Booker 
claims in [United States v.] Antonakopoulos. Utilizing the four-prong test in United States 
v. Olano, 507 U.S. 725 (1993), there must be (1) an error (2) that is plain, and it (3) affects 
substantial rights and (4) seriously impairs the fairness, integrity, or public reputation of 
judicial proceedings. Antonakopoulos, 2005 WL 407365, at *4. The first two prongs of the 
plain error test are met whenever the district court treated the Guidelines as mandatory at the time of sentencing. Id. But to meet the third prong of the test, the defendant must persuade 
us that there is a "reasonable probability that the district court would impose a different 
sentence more favorable to the defendant under the new 'advisory Guidelines' Booker 
regime." Id. "[I]t is the defendant rather than the Government who bears the burden of 
persuasion with respect to prejudice under plain-error analysis." Id. at *6.

	The court rejected the defendant’s argument that his burden was met by the fact that the trial 
judge appeared constrained by the Guidelines when he stated at the sentencing hearing: "I have to 
consider the fact that I cannot sentence him to 60 months. The lowest I can sentence him on that 
particular situation is 63." The defendant argued that this statement made it clear that the district 
court would have sentenced him to 60 months in prison instead of 63. The court responded as 
follows:

Given Serrano's criminal history category and his role as recruiter, and the amount of drugs 
involved, the court's statement was a simple statement of fact. The statutory minimum, 
without the enhancements, was 60 months. He was sentenced to 63 months, out of a possible 
range of 63 to 78 months. Serrano's argument amounts to an assertion that there was such a 
reasonable probability that the judge would have totally ignored Serrano's role in the offense 
and prior conviction and that our confidence in the outcome is undermined by the fact that 
the judge actually considered these two enhancements. Even post-Booker, the district court 
"must consult those Guidelines and take them into account when sentencing."  And so the 
court had to consider both role in the offense and his criminal history. Serrano has failed to 
meet his burden.


	Judge Lipez, joined by Judge Torruella,  concurred in the judgment, and argued that the First 
Circuit’s test for plain error should be modified so that the defendant would not have the burden of 
making a specific showing of prejudice. He analyzed the First Circuit’s plain error test as follows: 

Before explaining my differing views, * * *  I want to stress that I agree with much 
in Antonakopoulos. I agree with its description of Booker error as inhering in the mandatory 
nature of the sentencing guidelines, regardless of whether the sentence was premised on any 
judge-found facts. I agree, too, that the defendant has preserved a claim of Booker error if he 
argued below that his sentence violated Apprendi v. New Jersey, 530 U.S. 466 (2000), or 
Blakely v. Washington, 124 S.Ct. 2531 (2004), or that the guidelines were unconstitutional. 
I agree that we should not remand cases automatically, either because a defendant's sentence 
was enhanced on the basis of judge-found facts or because the sentence was imposed on the 
basis of mandatory guidelines.

My one disagreement with Antonakopoulos is crucial, however. I do not believe that 
we should require defendants invoking unpreserved Booker error to make a specific showing 
of prejudice (the reasonable probability of a different outcome) to satisfy the third step of 
plain-error review. Rather, such error should entitle the defendant to a presumption of prejudice, which the government can then try to rebut. This approach, adopted by a panel of 
the Sixth Circuit in United States v. Barnett, 2005 WL 357015 (6th Cir. Feb. 16, 2005), is 
well grounded in Supreme Court precedent and has been applied by our sister circuits in 
other contexts "where the inherent nature of the error made it exceptionally difficult for the 
defendant to demonstrate that the outcome of the lower court proceeding would have been 
different had the error not occurred." Id. at *9.

	Judge Lipez would rely on a presumption of prejudice for a mandatory guidelines sentence 
for the following reasons: 

1. It is all but impossible to reconstruct a hypothetical sentencing decision. 

2. The Supreme Court in Olano left room for presuming prejudice where, under the previous 
legal regime, neither the parties nor the courts would have had the incentive to make 
arguments that only became relevant after the change of law. The Court in Olano stated that 
there may be some errors "that should be presumed prejudicial if the defendant cannot make 
a specific showing of prejudice."  

3. Prejudice is presumed in similar contexts “for errors that, by their very nature, make a 
demonstration of prejudice exceptionally difficult.”

4. The Booker remedy “surprised many in the legal profession” and as such defendants 
should not be penalized unduly for having failed to make timely objections. Judge Lipez 
argued that “a greater willingness to acknowledge the likelihood of prejudice from a dramatic 
change in the law like Booker does not reward ‘sandbaggers’ who hoard their objections to 
hedge against a result not to their liking. 

5. The administrative burden of resentencing in the pipeline cases “would certainly be 
manageable, given the limited universe of cases at issue and the relatively low cost of 
correcting errors in sentencing.”  Judge Lipez argued that the pipeline cases constituted a 
“closed set” and that "the cost of correcting a sentencing error is far less than the cost of a 
retrial.” 

6. The government retains the possibility of rebutting the presumption of prejudice and 
thereby avoiding remand. He noted that the government in the case at bar could rebut any 
presumption of prejudice:

 Here, Serrano faced a statutory mandatory minimum of 60 months' imprisonment. 
After taking into account his role in the offense and his criminal history, the 
guidelines required (now, advise) a sentence within the range of 63 to 78 months, 
leaving little room for modification between the mandatory minimum of the statute 
and the guidelines minimum. The judge sentenced Serrano to 63 months. Even now, 
the district court "must consult those Guidelines and take them into account when sentencing." Booker, 125 S.Ct. at 767. The court could have sentenced him below the 
63 months of the guidelines only by totally ignoring the sentencing factors that it is 
still required to consider. Thus, the government could show that Serrano was not 
harmed by the mandatory nature of the guidelines.






	Guilty Plea Waives the Right To Challenge for Booker Error: United States v. Sahlin, 
2005 U.S. App. Lexis 3018 (1st Cir.): The defendant argued that his pre-Booker plea was not 
voluntary because it was based on an understanding of a sentencing scheme rendered erroneous by 
Booker. The court rejected this claim, holding that “[i]n ordinary circumstances Booker provides no 
basis to vacate the entry of a pre-Booker guilty plea on grounds of lack of voluntariness.” The court 
declared as follows:


It is difficult to see how Sahlin's circumstances show that his plea was anything but 
voluntary. He was in fact sentenced under the mandatory scheme that he expected. And the 
possibility of a favorable change in the law occurring after a plea is one of the normal risks 
that accompany a guilty plea. 



Second Circuit



	A Roadmap for Post-Booker Sentencing; and Remands Are Required To Allow the District 
Courts To Determine Whether They Would Sentence Differently Under Advisory Guidelines: 
United States v. Crosby, 2005 U.S. App. LEXIS 1699 (2d Cir. 2005): The court set forth a primer 
for district courts to use in sentencing under Booker. The court made the following points by way 
of instruction to district courts:

1. Because the district court must “consider” the Guidelines, it is obliged to calculate the 
Guideline range in pre-Booker fashion, including a determination of all adjustments and 
departures. It is not enough to make “a general reference to the entirety of the Guidelines 
Manual, followed by a decision  to impose a ‘non-Guidelines sentence.’”

2. Judicial factfinding should proceed as previously; now that the Guidelines are no longer 
mandatory, there can be no Sixth Amendment objection to judicial factfinding, even where 
it is used to increase a sentence. 

3. There could be limited situations in which a judge may find it unnecessary to make 
complex judgments under the Guidelines if she has already determined that she will impose 
a sentence that varies from the Guidelines. One example given is “where either of two 
Guidelines ranges, whether or not adjacent, is applicable, but the sentencing judge, having 
complied with section 3553(a), makes a decision to impose a non-Guidelines sentence, 
regardless of which of the two ranges applies.”

4.  The Court of Appeals would not at this point determine the degree of deference that must 
be given to the Guidelines. “We think it more consonant with the day-to-day role of district 
judges in imposing sentences and the episodic role of appellate judges in reviewing 
sentences, especially under the now applicable standard of ‘reasonableness,’ to permit the 
concept of ‘consideration’ in the context of the applicable Guidelines range to evolve as 
district judges faithfully perform their statutory duties.” Still, the court cautioned that 
sentencing judges are not permitted simply to reject a Guidelines sentence:

These principles change the Guidelines from being mandatory to being advisory, but 
it is important to bear in mind that Booker/Fanfan and section 3553(a) do more than 
render the Guidelines a body of casual advice, to be consulted or overlooked at the 
whim of a sentencing judge. Thus, it would be a mistake to think that, after 
Booker/Fanfan, district judges may return to the sentencing regime that existed 
before 1987 and exercise unfettered discretion to select any sentence within the 
applicable statutory maximum and minimum. On the contrary, the Supreme Court 
expects sentencing judges faithfully to discharge their statutory obligation to 
"consider" the Guidelines and all of the other factors listed in section 3553(a).  We have every confidence that the judges of this Circuit will do so, and that the resulting 
sentences will continue to substantially reduce unwarranted disparities while now 
achieving somewhat more individualized justice. In short, there need be no "fear of 
judging." 




	Next, the Crosby court made the following points about appellate review of sentences, for 
“reasonableness”,  after Booker:

1. A review for reasonableness involves more than looking at the length of the sentence. For 
example, if the sentencing court made a procedural error by selecting a sentence in violation 
of applicable law, that sentence can be reversed as unreasonable. “A district judge has been 
deemed to have abused discretion not only because the decision on its merits exceeded the 
bounds of allowable discretion but also because the judge committed an error of law in the 
course of exercising discretion.”  The court articulated four kinds of procedural errors after 
Booker that would render a sentence unreasonable:

First, and most obviously, a sentencing judge would violate the Sixth 
Amendment by making factual findings and mandatorily enhancing a sentence above 
the range applicable to facts found by a jury or admitted by a defendant. That is the 
error that occurred in Booker's case, as the Supreme Court in its Substantive Opinion 
made clear.

Second, and less obviously, a sentencing judge would commit procedural 
error by mandatorily applying the applicable Guidelines range that was based solely 
on facts found by a jury or admitted by a defendant. The Court in its Remedy Opinion 
made clear that, even though the resulting sentence would not violate the Sixth 
Amendment, the judge would have erred by mandatorily acting under the now-excised requirement of subsection 3553(b)(1). A sentence explicitly based upon a 
non-existent statutory provision, even if "reasonable" in length, constitutes error 
(although possibly "harmless error" or not "plain error"), because of the unlawful 
method by which it was selected. 

Third, a sentencing judge would commit a statutory error in violation of 
section 3553(a)  if the judge failed to "consider" the applicable Guidelines range (or 
arguably applicable ranges) as well as the other factors listed in section 3553(a), and 
instead simply selected what the judge deemed an appropriate sentence without such 
required consideration.

Fourth, a sentencing judge would also violate section 3553(a) by limiting 
consideration of the applicable Guidelines range to the facts found by the jury or admitted by the defendant, instead of considering the applicable Guidelines range, 
as required by subsection 3553(a)(4), based on the facts found by the court. 


2. A sentence will not be deemed automatically reasonable because it is within the 
Guidelines range, nor will it be presumptively unreasonable because it outside the Guidelines 
range. “Indeed, such per se rules would risk being invalidated as contrary to the Supreme 
Court's holding in Booker/Fanfan, because they would effectively re-institute mandatory 
adherence to the Guidelines. See Booker/Fanfan, 125 S. Ct. at 794 (Scalia, J., dissenting in 
part).”

3. Plain error and harmless error analysis will be applied “in the normal manner” to Booker 
error occurring after the date of that decision. However, the application of those doctrines 
to pipeline cases (i.e., cases in the pipeline at the time of Booker) “requires more analysis.”

4. As to pipeline cases,  the appropriate remedy is a remand to the district court, “not for the 
purpose of a required resentencing, but only for the more limited purpose of permitting the 
sentencing judge to determine whether to resentence, now fully informed of the new 
sentencing regime, and if so, to resentence.” The court reasoned that “since an appellate court 
has the authority to remand for resentencing, absent harmless error or unpreserved error that 
does not satisfy plain error analysis, we think an appellate court necessarily has the lesser 
power to remand for a determination of whether to resentence, and to permit resentencing.” 
The court further explained that remands are necessary because it would be extremely 
difficult to determine how a pre-Booker sentence would have come out if the Guidelines had 
been advisory:

A remand for determination of whether to resentence is appropriate in order to 
undertake a proper application of the plain error and harmless error doctrines. 
Without knowing whether a sentencing judge would have imposed a materially 
different sentence, under the circumstances existing at the time of the original 
sentence, if the judge had discharged his or her obligations under the post-Booker/Fanfan regime and counsel had availed themselves of their new opportunities 
to present relevant considerations, an appellate court will normally be unable to 
assess the significance of any error that might have been made. Perhaps in some 
cases an appellate court could make an educated guess as to the likely outcome of a 
remand, but that guess might be wrong, absent a clear indication at the original 
sentencing supporting the inference that the same sentence would have been imposed 
under the post-Booker/Fanfan regime. Furthermore, even if a judge, prior to 
Booker/Fanfan, indicated an alternative sentence that would have been imposed if 
compliance with the Guidelines were not required, that alternative sentence is not 
necessarily the same one that the judge would have imposed in compliance with the 
duty to consider all of the factors listed in section 3553(a). In addition, such an 
alternative sentence is not necessarily the same one that the judge would have imposed after presentation by the Government of aggravating circumstances or by the 
defendant of mitigating circumstances that existed at the time but were not available 
for consideration under the mandatory Guidelines regime.  

* * * It is readily apparent to us that a sentence imposed prior to 
Booker/Fanfan was imposed without an understanding of sentencing law as 
subsequently explained by the Supreme Court. However, we cannot know whether 
a correct perception of the law would have produced a different sentence. A remand 
is needed to answer that question. If a district court determines that a nontrivially 
different sentence would have been imposed, that determination completes the 
demonstration that the plain error test is met. 



	Responding To Critiques of the Crosby Remand Procedure: United States v. Williams,  
2005 U.S. App. LEXIS 3198 (2d Cir.): The court used this case to respond to the criticism of the 
Crosby remand procedure made by other circuits, especially the Eleventh Circuit in Rodriguez, infra. 
Rodriguez relied heavily on Supreme Court precedent imposing the burden of proving plain error 
prejudice on the defendant. But the court distinguished these precedents as involving trial error rather 
than sentencing error. It elaborated as follows: 

The salient characteristic of all these cases is that the issue was whether to correct an 
unpreserved error that occurred in the conduct of a jury trial. In that context, significant 
values weigh on both sides of the issue. If the appellate court leaves the error uncorrected, 
some lawful right of a party will have been denied, and there is a risk that the outcome would 
have been different had the right been protected. On the other hand, if the appellate court 
corrects the error, the only available remedy is a remand for a new trial. A legal system seeks 
to protect rights, but it also takes into account the costs in time, resources, and disruption in 
the lives of participants, including jurors and witnesses, that result when a case must be tried 
a second time. To resolve the competing force of these values in the trial context, a reviewing 
court makes its best estimate of the likelihood that the first jury would have reached a 
different outcome if the error had not occurred. An estimate is necessary because the first 
jury is no longer available to advise as to what it would have done in the absence of error, 
and, even if the jurors could be re-assembled, substantial doubt would attend their ability to 
perform the mentally taxing and inherently speculative task of determining what they would 
have done had the error not occurred.  In recognition of the costs of a second trial to remedy 
an unpreserved error, a reviewing court uses the power to order one "sparingly," Jones v. 
United States, 527 U.S. 373, 389 (1999), and requires one only "in those circumstances in 
which a miscarriage of justice would otherwise result," Olano, 507 U.S. at 736   (internal 
quotation marks omitted).

By contrast, the context of review of a sentencing error is fundamentally different. 
From the standpoint of the parties, the error might have great significance. An error yielding an unduly low sentence would deny the public its entitlement to a sentence sufficient to 
achieve the purposes of punishment. An error yielding an unduly high sentence would deny 
the defendant freedom for some length of time. More importantly, the cost of correcting a 
sentencing error is far less than the cost of a retrial. A resentencing is a brief event, normally 
taking less than a day and requiring the attendance of only the defendant, counsel, and court 
personnel. Equally important, review of a sentencing error, unlike a trial error, does not 
require the appellate court to make its estimate of whether it thinks the outcome would have 
been non-trivially different had the error not occurred. The district court, familiar with that 
type of task and able to receive submissions of information that is not part of the existing 
record and that might have been submitted at the time of the original sentence had the Booker 
standards been in effect, can answer the question whether those standards would have 
resulted  in a non-trivially different sentence at that time. Such an inquiry is very similar to 
a district court's task in cases where the outcome of a bench trial is remanded for 
reconsideration untainted by an error. 

In short, there is no need to apply the plain error doctrine in the sentencing context 
with precisely the same procedure that has been used in the context of review of errors 
occurring at trial, whether civil or criminal. Moreover, we note that the Supreme Court has 
never applied the Olano formulation of the plain error doctrine to ignore a judge's sentencing 
error that affected substantial rights, nor required a court of appeals to do so. 



	The Fleming court noted the fundamental areas of agreement — and disagreement — with 
the Eleventh Circuit’s view of plain error in the Booker context. 

We agree that the Sixth Amendment error is the mandatory use of the Guidelines 
enhancement, not the fact of the enhancement. We also agree that as a reviewing court we 
do not know what the sentence would have been absent the error. We also agree that, absent 
the error, the sentence might have been different. But we disagree that the consequence of 
uncertainty must be that the defendant necessarily loses.  We disagree because, as we have 
explained, the trial context differs so fundamentally from the sentencing context as to render 
inapplicable the precise methodology by which the plain error doctrine has been applied to 
trial errors. It is simply not so that we "would have to speculate."  We can ask the sentencing 
judge. With that opportunity available, and with no Supreme Court precedent precluding its 
use, there is no reason to risk leaving in place a sentence that might be materially lower or 
higher than the one that would have been imposed without error.


	The Fleming court also argued that its remedy of remanding to ask the district court what it 
would do was preferable to the view taken by the Third and Sixth Circuits that remand should be 
automatic.

We consider that technique far more consonant with precepts of justice than an affirmance, 
but it imposes burdens and creates risks that are avoidable. The burdens arise from the need 
to convene a resentencing hearing, a procedure that sometimes requires brief testimony and 
usually requires the presence of the defendant, see Fed. R. Crim. P. 43(a)(3), who will often 
be serving a sentence at a distant location. The risks arise from the fact that, if the defendant 
is resentenced on the basis of circumstances existing at the time of the resentencing,  new 
aggravating facts might increase the sentence or new mitigating facts might reduce it. There 
is no need to accept either these burdens or these risks in  cases where the sentencing judge 
advises that the original sentence would not have been materially different if imposed 
without error. The automatic remand for resentencing also appears to ignore plain error 
analysis and results in a remand in some cases where the district judge would not have 
imposed a materially different sentence in the absence of error. In such cases, the third and 
fourth Olano factors will not have been satisfied. 



	The Fleming court concluded as follows:

To avoid the deficiencies of either a routine affirmance or a routine remand for 
resentencing, we ruled in Crosby that we would normally remand for determination by the 
sentencing judge of whether a materially different sentence would have been imposed. This 
disposition avoids the risk that leniency or harshness resulting from legal error will remain 
uncorrected, yet it also avoids what might turn out to be the needless burdens and risks of 
automatic resentencing.




	Remand Required Where Sentencing Court Refused to Depart Downward Under 
Mandatory Guidelines: United States v. Toro, 2005 WL 481666 (2d Cir.): The court remanded 
a sentence in which the district court, before Booker, refused to enter a downward departure. The 
court explained the remand as follows:

Defendant claims in his pro se brief that the District Court erred by refusing (1) to 
reduce his offense level for acceptance of responsibility; (2) to reduce his offense level for 
his asserted minor role in the offense; (3) to depart downward on aberrant behavior grounds. 
We have considered these claims and found them to be without merit. That said, we are 
mindful that under the Supreme Court's decision in United States v. Booker, 125 S.Ct. 738 
(2005), the Sentencing Guidelines are advisory and non-binding.

	In light of the Booker decision, and this Court's decision in United States v. Crosby, 
2005 WL 240916 (2d Cir.), this case is remanded so that the District Court may consider 
whether to re-sentence defendant, in conformity with the currently applicable statutory requirements explicated in the Crosby opinion.




	Harmless Error Found; Also, Protect Act Guidelines on Child Crimes and Sexual 
Offenses Are Constitutionally Infirm After Booker: United States v. Sharpley, 2005 WL 357449 
(2d Cir.) : The court noted that in Booker, the Supreme Court invalidated the mandatory aspects of 
the Sentencing Guidelines, did not invalidate the mandatory guidelines imposed in that Protect Act 
for child crimes and sexual offenses. The court found it unnecessary to decide whether a Booker 
error could be found in the mandatory imposition of a sentence under the Protect Act, because any 
error was harmless under the circumstances of this case. Still, the court found “no unique feature of 
Guidelines sentences for child crimes and sexual offenses that would prevent them from violating 
the Sixth Amendment in the same manner as Guidelines sentences for other crimes” and stated that 
“[f]or this reason, we suspect that the Supreme Court’s failure to excise the entirety of Section 
3553(b) was simply an oversight.”

	The court ruled that in this case, any Booker error was harmless, because the sentencing court 
stated that it would have imposed a lower sentence, but was bound by a mandatory minimum. 
Mandatory minimums remain constitutional after Booker. The court explained as follows:

Booker makes the Guidelines advisory in nature, leaving sentences to the district court's 
discretion, guided by the Guidelines and the other factors of §3553(a), and bounded by any 
applicable statutory minimum and maximum.  However, Sharpley's sentencing range under 
the Guidelines was calculated as 108 to 135 months. On the other hand, Section 2251(d) sets 
a mandatory minimum sentence of fifteen years (180 months) where a defendant has a 
previous state conviction for sexual exploitation of children. The guideline sentence was set 
to 180 months in accordance with this statutory mandatory minimum. Thus, any reduction 
in the calculated Guidelines range could not reduce Sharpley's actual sentence. This is a 
prototypical example of harmless error. Sharpley cannot obtain any improvement in his 
sentence in resentencing, and we therefore see no reason to remand to the district court.

	The Sharpley court noted that the Booker error would not have been harmless if the 
government had appealed, because the government could argue that the sentencing court might have 
sentenced above the mandatory minimum if the Guidelines had been advisory. 

We note that the analysis would be quite different if we were to consider the government's 
interests. Were a district court to sentence Sharpley today, it would be bound  to consider the 
Guidelines range of 180 months and all other factors in Section 3553.  Its sentence would 
have to be reasonable in light of these factors, but could conceivably be anything between 
the statutory minimum of fifteen years and the statutory maximum of thirty years. See 18 
U.S.C. § 2251(d). As a result, the district court's understandable error in using a mandatory 
Guidelines scheme was not necessarily harmless as to the government. But here, the government has not appealed or cross-appealed Sharpley's sentence, and did not request 
resentencing in response to our invitation to do so. As a result, there is no reason for remand.




	Sentence For Violation of Supervised Release Is Reviewed For Reasonableness, and No 
Remand Is Required: United States  v. Fleming, 397 F.3d 95 (2d Cir. 2005): The court reviewed 
the district court’s sentence for the defendant’s violation of supervised release. It noted that its 
review was for reasonableness. While before Booker, review of a sentence imposed without a 
guideline was to determine whether the sentence was “plainly unreasonable,” the court noted as 
follows:

We recognize that subsections 3742(a)(4) and 3742(b)(4), which have not been excised, 
allow a defendant and the Government, respectively, to appeal a sentence for which there is 
no sentencing guideline on the ground that the sentence is "plainly unreasonable." However, 
once the Court in its Remedy Opinion excised section 3742(e), which included subsection 
3742(e)(4)'s standard of "plainly unreasonable" for review of a sentence for which there is 
no guideline, the Court is fairly understood as requiring that its announced standard of 
reasonableness now be applied not only to review of sentences for which there are guidelines 
but also to review of sentences for which there are no applicable guidelines. Thus, we will 
review the District Court's sentence for reasonableness.

The court found the sentence imposed for violation of supervised release to be reasonable. It found 
remand unnecessary under Booker. Unlike a pre-Booker Guidelines sentence, in which the 
Guidelines were treated as mandatory, “the sentencing judge, functioning under a sentencing regime 
that, even before Booker/Fanfan, was advisory with respect to revocation of supervised release, 
knew that she was not bound by the policy statements and chose to exercise her discretion.”
 










Third Circuit



	Booker Issues Best Determined By the District Court in the First Instance: United States 
v. Wells, 2005 WL 488770 (3d Cir.): The Third Circuit, thus far, has remanded all Booker pipeline 
challenges to the district courts. The remand order is as follows:

Appellant challenges her sentence under United States v. Booker, 125 S.Ct. 738 (2005). 
Having determined that the sentencing issues appellant raises are best determined by the 
District Court in the first instance, we will vacate the sentence and remand for re-sentencing 
in accordance with Booker.

See also United States v. Davis, 397 F.3d 173 (3d Cir. 2005)  (“In light of the determination of the 
judges of this court that the sentencing issues appellants raise are best determined by the District 
Court in the first instance, we vacate the sentences and remand for resentencing in accordance with 
Booker.”). 




	No Booker Error Where Sentence Is Enhance On the Basis of Criminal History Found 
By the Judge: United States v. Ordaz, 2005 U.S. App. Lexis 3135 (3d Cir.): The court held that 
the Alemendarez-Torres exception to Apprendi was not disturbed by Booker. Therefore, it did not 
violate the Sixth Amendment for the defendant’s sentence to be increased on the basis of judicial 
findings of the defendant’s criminal history. 



Fourth Circuit


	Plain Error Found When Defendant’s Sentence Was Increased on the Basis of Judicial 
Factfinding: United States v. Hughes, 396 F.3d 374 (4th  Cir.), vacated, rehearing  granted: The 
defendant’s sentence was enhanced on the basis of a judicial finding. The court found that this was 
plain error. It stated that the error was clearly prejudicial, because if the district court had sentenced 
within the Guidelines based on jury findings, the sentence would have been substantially less. The 
court distinguished a Sixth Amendment error from the use of mandatory Guidelines. It stated as 
follows:

The question for purposes of determining whether Hughes was prejudiced is not what the 
district court would have done had it imposed a sentence in the exercise of its discretion 
pursuant to §  3553(a). Hughes does not argue that the district court erred by failing to regard 
the guidelines as advisory in sentencing him. Rather, Hughes argues that the district court 
erred by imposing a sentence that was greater than the maximum authorized by the facts 
found by the jury alone. Therefore, the prejudice inquiry concerns what sentence the court 
would have imposed had it not committed the error of going beyond the facts found by the 
jury in imposing a sentence under the mandatory guideline regime then in existence. This 
case does not present the question of whether a defendant suffers prejudice because a 
sentencing court fails to treat the guidelines as advisory in determining the sentence.

	The Hughes court also concluded that the error was one that implicated the fairness or 
integrity of the proceedings, therefore the fourth prong of the plain error standard was met. The court 
further noted that it would not be appropriate to deny a remand on the ground that the sentence 
imposed was “reasonable.” It elaborated as follows:

In determining whether the exercise of our discretion is warranted, it is not enough 
for us to say that the sentence imposed by the district court is reasonable irrespective of the 
error. The fact remains that a sentence has yet to be imposed under a regime in which the 
guidelines are treated as advisory. To leave standing this sentence simply because it may 
happen to fall within the range of reasonableness unquestionably impugns the fairness, 
integrity, or public reputation of judicial proceedings. Indeed, the determination of 
reasonableness depends not only on an evaluation of the actual sentence imposed but also 
the method employed in determining it.

Moreover, declining to notice the error on the basis that the sentence actually imposed 
is reasonable would be tantamount to performing the sentencing function ourselves. This is 
so because the district court was never called upon to impose a sentence in the exercise of 
its discretion. That the particular sentence imposed here might be reasonable is not to say that 
the district court, now vested with broader sentencing discretion, could not have imposed a 
different sentence that might also have been reasonable. We simply do not know how the 
district court would have sentenced Hughes had it been operating under the regime established by Booker.
 

Note: Rehearing has been granted by the panel in Hughes, and accordingly the panel opinion 
has been vacated. See Fourth Circuit Local Rule 40.2 (providing that if panel rehearing is 
granted, “the original judgment and the opinion of the Court are vacated”). This brings into 
question the viability as precedent of the Fourth Circuit cases that followed the Hughes 
analysis. See, e.g., United States v. Collins,  2005 WL 476912 (4th Cir.) (applying Hughes and 
remanding where judge enhanced a sentence on the basis of drug quantity and relevant 
conduct);  United States v. Washington, 2005 U.S. App.LEXIS 2241 (4th  Cir.) (in follow-up case 
to Hughes in which evidence supporting enhancement was presented at trial, “readily” finding 
plain error and vacating sentence). On the other hand, it appears probable that rehearing was 
granted not to change the result in Hughes, but rather to respond to some of the critiques of 
Hughes that can be found in the opinions of some other circuits. If that is the case, then the 
post-Hughes cases, and the presumption of plain error-prejudice, will still remain the law in 
the Fourth Circuit. 








Fifth Circuit


	Burden of Showing Plain Error-Prejudice Is on the Defendant: United States v. Mares, 
2005 WL 503715: The court adopted the view of the 11th  Circuit, i.e., to obtain a resentencing due 
Booker error that was unpreserved,  the defendant has the burden of proving that an advisory 
guidelines sentence would have been substantially different from the one he received under the 
mandatory Guidelines. The court also set forth requirements for the district courts for sentencing 
after Booker. The court made the following points: 

1. The sentencing court must still calculate the Guidelines sentence in the same way as 
previously: 

Even in the discretionary sentencing system established by Booker/Fanfan, 
a sentencing court must still carefully consider the detailed statutory scheme created 
by the SRA and the Guidelines, which are designed to guide the judge toward a fair 
sentence while avoiding serious sentence disparity. Although Booker excised the 
mandatory duty to apply the Guidelines, the sentencing court remains under a duty 
pursuant to § 3553(a) to "consider" numerous factors including the following: (4) the 
kinds of sentence and the sentencing range established for-(A) the applicable 
category of offense committed by the applicable category of defendant as set forth in 
the guidelines-(I) issued by the Sentencing Commission.... (5) any pertinent policy 
statement-(A) issued by the Sentencing Commission....  

This duty to "consider" the Guidelines will ordinarily require the sentencing 
judge to determine the applicable Guidelines range even though the judge is not 
required to sentence within that range. The Guideline range should be determined in 
the same manner as before Booker/Fanfan. Relatedly, Booker contemplates that, with 
the mandatory use of the Guidelines excised, the Sixth Amendment will not impede 
a sentencing judge from finding all facts relevant to sentencing.  The sentencing 
judge is entitled to find by a preponderance of the evidence all the facts relevant to 
the determination of a Guideline sentencing range and all facts relevant to the 
determination of a non-Guidelines sentence.


2. On review for reasonableness, substantial deference will be given to sentences that fall 
within the advisory Guidelines range. 

If the sentencing judge exercises her discretion to impose a sentence within a 
properly calculated Guideline range, in our reasonableness review we will infer that 
the judge has considered all the factors for a fair sentence set forth in the Guidelines. 
Given the deference due the sentencing judge's discretion under the Booker/Fanfan 
regime, it will be rare for a reviewing court to say such a sentence is "unreasonable."When the judge exercises her discretion to impose a sentence within the Guideline 
range and states for the record that she is doing so, little explanation is required. 


3. Specific explanation is required for sentences outside the advisory Guidelines:

However, when the judge elects to give a non-Guideline sentence, she should 
carefully articulate the reasons she concludes that the sentence she has selected is 
appropriate for that defendant. These reasons should be fact specific and include, for 
example, aggravating or mitigating circumstances relating to personal characteristics 
of the defendant, his offense conduct, his criminal history, relevant conduct or other 
facts specific to the case at hand which led the court to conclude that the sentence 
imposed was fair and reasonable. Such reasons are essential to permit this court to 
review the sentence for reasonableness as directed by Booker.


4. The burden of showing plain error prejudice must be on the defendant, as that 
allocation is required by the Supreme Court’s plain error jurisprudence.

As Judge Carnes explains in his careful opinion for the Eleventh Circuit in 
Rodriguez, “the Supreme Court has faithfully enforced this burden of proof and 
requires  the defendant to show that the error actually did make a difference: if it is 
equally plausible that the error worked in favor of the defense, the defendant loses; 
if the effect of the error is uncertain so that we do not know which, if either, side it 
helped the defendant loses.” Rodriguez, --- F.3d ----, 2005 U.S.App. LEXIS 1832, 
at 24 (11th Cir.2005). We agree with the Eleventh Circuit's reading of the Supreme 
Court cases.

We also agree with the Eleventh Circuit that the district court's clear or 
obvious error in this case (as in Rodriguez ) was in using extra verdict enhancements 
to compute the defendant's sentence in a mandatory Guideline system. In other 
words, the error is the imposition of a sentence, which was enhanced by using judge 
found facts, not admitted by the defendant or found by the jury, in a mandatory 
Guideline system.


	The Mares court found that the defendant had not met his burden of showing that his 
sentence would have been significantly different had he been sentenced under advisory guidelines. 
It explained as follows:

We do not know what the trial judge would have done had the Guidelines been advisory. 
Except for the fact that the sentencing judge imposed the statutory maximum sentence of 120 
months (when bottom of the Guideline range was 110 months), there is no indication in the record from the sentencing judge's remarks or otherwise that gives us any clue as to whether 
she would have reached a different conclusion. Under these circumstances the defendant 
cannot carry his burden of demonstrating that the result would have likely been different had 
the judge been sentencing under the Booker advisory regime rather than the pre-Booker 
mandatory regime. Because the defendant cannot carry the burden of proof he cannot satisfy 
the third prong of the plain error test.


	Finally, the court addressed the Second Circuit’s solution to plain error in Crosby:

The Second Circuit in its well-written opinion in Crosby adopts another, slightly 
different approach. The Crosby court sought assistance from the district court in answering 
the third prong of the plain error test. It remanded the case to the district court to answer the 
question of whether it would have imposed a materially different sentence if the judge had 
been sentencing under the Booker/Fanfan advisory regime. If the district court answered this 
question in the affirmative, then the district court was authorized to re-sentence the 
defendant. This approach has some practical appeal because the remand allows the 
sentencing judge to give a definitive answer to the question of whether she would have given 
a different sentence had the Guidelines been advisory. But, we find no support for this 
approach in the Supreme Court plain error cases. Those cases place the obligation on the 
appellate courts--rather than the district courts--to determine the third prong of the plain error 
test. As the Eleventh Circuit observed, that approach also has the potential of producing 
many needless remands and appeals from those remands. We believe the Supreme Court 
sought to avoid these extra steps in the judicial process by requiring appellate courts to 
answer all prongs of the plain error test. This conclusion is consistent with the Remedy 
Opinion's admonition to reviewing courts to apply ordinary prudential doctrines such as plain 
error.



Sixth Circuit


	Plain Error Prejudice Presumed: United States v. Oliver, 397 F.3d 369 (6th  Cir. 2005): 
The court held that there is a presumption of plain error when the district court sentences a defendant 
under mandatory Guidelines. The defendant’s sentence was enhanced for obstruction of justice. The 
declared declared that plain error-prejudice (and for that matter harmless error)  would be presumed 
because it would be difficult, if not impossible, to determine the sentence that the judge would have 
imposed under advisory Guidelines. It elaborated as follows:

The Supreme Court's decision in Booker eliminates the mandatory nature of the federal 
sentencing guidelines, thereby giving district courts additional discretion as to both the 
factors which they may consider at sentencing and the length of imprisonment to be imposed.  
Provided that a district court judge metes out a sentence which constitutes a reasonable 
application of 18 U.S.C. § 3553(a), the sentence may diverge from the applicable guideline 
range. Thus, even if we conclude that the evidence is "overwhelming and essentially 
uncontroverted" we cannot know the length of imprisonment that the district court judge 
would have imposed pursuant to this evidence following Booker.  We would be usurping the 
discretionary power granted to the district courts by Booker if we were to assume that the 
district court would have given Oliver the same sentence post-Booker.  A failure to remand 
this case to the district court for re-sentencing would therefore "seriously affect[ ] the fairness 
[and] integrity" of our judicial proceedings following the Supreme Court's decision in 
Booker.


See also United States v. Milan, 398 F.3d 445 (6th Cir. 2005) (court applies Oliver and holds that 
plain error is presumed when defendant’s sentence was increased on the basis of judicial findings 
of fact; no plain error found as to co-defendant whose sentence was not increased by judicial 
findings, though court recognizes that Booker error might be found if the district court would have 
sentenced differently under advisory guidelines); United States v. Murdock, 2005 U.S. App. LEXIS 
2510 (6th  Cir.) (finding no Sixth Amendment error because the district court based fraud loss only 
on the amounts admitted by defendant; citing to Milan,  and noting that “[t]his opinion should not 
be read to foreclose a defendant’s argument, in the appropriate case, that this Court should vacate 
and remand his sentence on the ground that the district court regarded the Sentencing Guidelines as 
mandatory at the time of his sentencing. However, Murdock has made no such argument in this case, 
and we decline to do so on his behalf.”)
.



	Plain Error Prejudice Presumed For Mandatory Guidelines Sentences: United States v. 
Barnett, 2005 U.S. App. LEXIS 2644 (6th Cir. 2005): The court held that a Booker error occurs 
when the trial court sentenced the defendant under mandatory Guidelines. Thus a sentence can be challenged under Booker even if the judge never made a finding of fact that increased the sentence. 
The court found plain error in a mandatory sentence, and remanded, even though the sentence was 
in the middle–rather than on the low end – of the mandatory Guideline range. The court declared that 
plain error prejudice would be presumed, reasoning as follows:

First, if the district court in this case had not been bound by the range prescribed in 
the Guidelines, Barnett may have received a lower sentence. It is uncontested that the district 
court would have had the discretion, under the new advisory Guidelines regime, to impose 
a sentence as low as 180 months of imprisonment, the statutory minimum provided by the 
Armed Career Criminal   Act, 18 U.S.C. §  924(e), which is significantly lower than the 265 
months he received under the application of the mandatory Guidelines.

Second, it would be exceedingly difficult for a defendant, such as Barnett, to show 
that his sentence would have been different if the district court had sentenced  him under the 
advisory, rather than the mandatory, Guidelines framework.* * * Under the new post-Booker 
framework, the district court is empowered with greater discretion to consider the factors 
provided in 18 U.S.C. §  3553(a) in determining a proper sentence. This discretion was not 
present at the time Barnett was sentenced under the mandatory Guidelines. * * * Under the 
new post-Booker framework, counsel are now able to present aggravating and mitigating 
circumstances that existed at the time of pre-Booker sentencing but were not available for 
consideration under the mandatory Guidelines regime.

This fundamental difference between the pre- and post-Booker sentencing 
frameworks  illustrates our deep concern with speculating, based merely on a middle-of the-range sentence imposed under the mandatory Guidelines framework, that the district court 
would not have sentenced Barnett to a lower sentence under the advisory Guidelines regime. 
That the district court chose to sentence Barnett in the middle of that mandatory range does 
not necessarily suggest that the district court would now feel that 265 months of 
imprisonment is the proper sentence for Barnett. Nor does it suggest that the court would not 
have sentenced Barnett to a lower sentence if it had the discretion, which it does now, to 
apply the Guidelines in an advisory fashion.

The extraordinary difficulty facing defendants such as Barnett in showing that the use 
of mandatory, rather than advisory, Guidelines affected the outcome of their sentencing 
proceedings is exacerbated by the fact that to make such a showing, the defendants would 
presumably have to demonstrate that the district court somehow intimated that it felt 
constrained by the Guidelines or that it would have preferred to sentence the defendant to a 
lower sentence. This, in our view, is too exacting a burden, given the fact that this Court,  
along with others, had repeatedly instructed sentencing courts pre-Booker to impose 
sentences within the applicable mandatory Guidelines range, with limited exceptions, and 
had consistently upheld the constitutionality of the Guidelines and their mandatory nature, 
even after the Supreme Court's decision in Blakely. * * * This well-established case law 
substantially undermined any need or incentive for sentencing courts pre-Booker to note their objections and reservations in sentencing defendants under the then-mandatory Guidelines. 
It would be improper for this Court now to require defendants such as Barnett to produce this 
type of evidence--that sentencing courts had no reason to provide under our pre-Booker case 
law--in order to establish that their substantial rights have been affected.

* * * Instead of speculating as to the district court's intentions in the pre-Booker 
world, and trying to apply those intentions to predict the same court's sentence under the 
post-Booker scheme, we are convinced that the most prudent course of action in this case is 
to presume prejudice given the distinct possibility that the district court would have  imposed 
a lower sentence under the new post-Booker framework and the onerous burden he would 
face in attempting to establish that the sentencing court would have imposed such a sentence.


	Chief Judge Boggs dissented from the majority’s plain error ruling, arguing that plain error-prejudice could not be shown because the district court sentenced within the middle of the 
Guidelines range. He reasoned as follows:

There is ample evidence in the record that the district court believed Barnett's 
sentence of 265 months in prison to be proper in light of traditional sentencing 
considerations. Based on offense level and history, the Guidelines dictated a sentencing range 
of 235 to 292 months, and the district court imposed a sentence of 265 months. Thus, the 
district court eschewed the use of discretion that it clearly possessed, pre-Booker, to reduce 
the sentence by as much as 30 months. In this case, all that Booker added was some, though 
not unfettered, discretion to reduce the sentence yet further, though with significant 
restraints. Within the Guideline range, district judges have always exercised their discretion 
in light of traditional factors, such as the nature of the offense, the character of the defendant, 
the deterrent effect, and the future dangerousness of the defendant. See 18 U.S.C. §  3553(c)  
(when the Guideline range exceeds 24 months,  the district court must state in open court the 
reason for choosing a point in that range). When the district court selected a sentence in the 
middle of the permissible range, it presumably did so because it felt that this would be the 
just sentence in light of the articulated traditional factors. Had it believed that Barnett 
warranted a more lenient sentence for any reason, the court was free to reduce his term of 
imprisonment. The fact that it did not is a strong indication that the district court did not 
think a lighter sentence was warranted. On this record, I conclude that the mandatory nature 
of the Guidelines at the time Barnett was sentenced did not affect the sentencing outcome, 
and certainly that he has not demonstrated such an effect.


	Chief Judge Boggs also argued that plain error-prejudice could not be presumed from a 
Booker error, because such a presumption was inconsistent with the Supreme Court’s plain error 
jurisprudence:

It is well settled that the defendant must show prejudice before a reviewing court may reverse. Olano, 507 U.S. at 734. * * *  Contrary to the court's suggestion, the Supreme Court 
has never put its imprimatur on the idea that we may presume prejudice in plain error review. 
The passage upon which the court relies  is a single sentence in a Supreme Court opinion 
refusing to consider the issue. Olano, 507 U.S. at 735 ("Nor need we address those errors that 
should be presumed prejudicial if the defendant cannot make a specific showing of 
prejudice."). Indeed, if the Supreme Court believes that we should presume prejudice when 
it would be difficult for the defendant to establish it, it is hard to explain why the Court has 
passed up so many opportunities to articulate such a doctrine.

The Supreme Court has repeatedly applied standard plain error review even in 
circumstances where it would be "exceptionally difficult" for the defendant to show 
prejudice. In the capital case of Jones, 527 U.S. at 373, the Court considered possible 
prejudice  from jury instructions that the defendant alleged may have misled the jury into 
believing the judge would impose a lesser sentence if the jury could not unanimously decide 
on either a life sentence or the death penalty. It would obviously be exceptionally difficult 
to show that this alleged error affected the sentence, since jury deliberations are secret. The 
Court nonetheless applied standard plain error review for prejudice.





	Oliver Applied, Plain Error Presumed; Contrary Panel Decision Rejected: United States 
v. McDaniel, 2005 U.S. App. LEXIS 2766 (6th Cir.): The court reviewed Booker sentences for 
plain error and found that the plain error test was satisfied. The error for each defendant was that his 
sentence was enhanced on the basis of facts found by the judge. As to plain error-prejudice, the court 
found, for similar reasons (i.e., that the sentence was enhanced on the basis of facts found by the 
court) that the error affected the defendants’ substantial rights. The court relied on Oliver and held 
that remand was required because: “We would be usurping the discretionary power granted to the 
district courts by Booker if we were to assume that the district court would have given [the 
defendant] the same sentence post-Booker.” 

	The court also noted that in United States v. Bruce, 2005 U.S. App. LEXIS 1712 (6th  Cir), 
another panel of the Sixth Circuit declined to exercise its discretion and remand for resentencing a 
case in which the district court imposed a two-point offense level enhancement under U.S.S.G. §  
3C1.1 for obstruction of justice. The Bruce panel based its decision on its determination that the 
evidence supporting the imposition of the obstruction-of-justice enhancement was "'overwhelming' 
and 'essentially uncontroverted,'" thus "defeating any claim that these findings 'seriously affected the 
fairness, integrity, or public reputation of judicial proceedings.'" The McDaniel court found that the 
analysis in Bruce was inconsistent with the “presumption of prejudice” analysis of Oliver; and 
because Oliver preceded Bruce, the panel opinion in Bruce was not entitled to precedential effect.

See also United States v. Hines, 2005 U.S. App. LEXIS 1906 (6th Cir.) (plain error presumed, even though district court’s factual findings as to drug quantity and firearms were supported by the 
trial record; government’s argument of no prejudice ignores the fact that trial judge may sentence 
differently under advisory guidelines).




	Booker Error Preserved, Remand Required: United States v. Jones, 2005 WL 486675 (6th 
Cir.): The defendant made an Apprendi objection at his sentencing. The court found that this 
preserved the Booker error, and that the Booker error was clear because the defendant’s sentence was 
increased on the basis of judicial factfinding. It elaborated as follows:

[P]lain error is not applicable here. Since Jones raised the Sixth Amendment issue during 
sentencing in the district court, we review that decision de novo. In this case, Jones's Sixth 
Amendment right was violated. The district court's factual finding as to the amount of drugs, 
resulting in an enhancement of Jones's sentence under the Guidelines, is the textbook 
example of a Sixth Amendment violation under Booker. 

	The court also noted that a district court’s denial of a downward departure, which was held 
not reviewable before Booker, will now be reviewed for reasonableness. It explained as follows:

Prior to Booker, we could not disturb a district court's denial of a downward departure for 
"exceptional circumstances" unless the district court was unaware it had discretion to make 
such a departure.  Here, the district court clearly noted that it had such discretion, but refused 
to depart downward.

	Booker however, makes clear that the Sentencing Guidelines are now advisory, giving 
the sentencing judge substantially more discretion to sentence above and below the Guideline 
range.  Furthermore, the district court's sentence, and its exercise of discretion (if any), must 
be reviewed by an appellate court for "reasonableness."  Accordingly, on remand, we 
encourage the sentencing judge to explicitly state his reasons for applying particular 
Guidelines, and sentencing within the recommended Guidelines range, or in the alternative, 
for choosing to sentence outside that range. Such a statement will facilitate appellate review 
as to whether the sentence was "reasonable." However, we take no position as to the content 
or extent of such a statement.




	Error in the Interpretation/Application of a Guideline Requires Remand: United States 
v. Hazelwood,  2005 U.S. App. LEXIS 3119 (6th Cir.): The defendant challenged the district 
court’s application of the Guidelines “threat of death” enhancement to his sentence. The government 
argued that this challenge was moot because the Guidelines are now only advisory after Booker, and the defendant made no Sixth Amendment challenge to his sentence. But the court held that a 
challenge to the application of a Guideline remained relevant after Booker. It explained as follows:

In the remedial opinion from Booker, the Supreme Court was very clear:"The district courts, 
while not bound to apply the Guidelines, must consult those Guidelines and take them into 
account when sentencing." Id. at 744-45; see also id. at 744 (requiring "judges to consider 
the Guidelines 'sentencing range established for . . . the applicable category of offense 
committed by the applicable category of defendant'" (citing 18 U.S.C. § 3553(a)(4))); 18 
U.S.C. § 3553(a)(4). The portions of § 3553 on which these statements rely were not severed 
by Booker. Accordingly, insofar as Hazelwood is challenging the application of the 
Guidelines to his case, Booker does not affect the analysis of whether the district court erred 
in this case. Since, regardless of whether the Guidelines are mandatory or merely advisory, 
district courts are required by statute to consult them, and since a district court's 
misinterpretation of the Guidelines effectively means that it has not properly consulted the 
Guidelines, we hold that it was error for the district court to apply the threat of death 
enhancement in this case.

		
	Because Hazelwood objected to the application of the threat of death enhancement, and the 
court found error, the court considered whether the error was harmless (rather than plain). Its 
harmless error analysis follows:

Here, it is likely that the error in imposing the additional enhancement did affect the 
sentence imposed by the district court. Notably, the judge, in overruling Hazelwood's 
objection to the threat of death enhancement, stated that Hazelwood "certainly [had] 
an argument that [he] can make to the Court of Appeals." The judge later specifically 
noted in imposing the sentence that he had overruled Hazelwood's objections to the 
aforementioned enhancements. Further,  had the threat-of-death enhancement not 
been applied, the lower limit of the applicable Guidelines range would have been 
below the 120-month sentence actually imposed on Hazelwood, where that sentence 
was already at the lowest limit of the Guidelines range as calculated by the 
sentencing judge. The sentencing judge did indicate that if he had sustained "some" 
of Hazelwood's objections to the pre-sentence report, he would not have sentenced 
Hazelwood to the low end of the applicable range. However, the judge did not say 
which objections he would need to have sustained before sentencing Hazelwood 
above the lowest level permitted by the Guidelines, nor did he say what he would 
have done had he sustained only one objection. (It is worth noting that had all of 
Hazelwood's objections been sustained, the applicable range would have been 46-57 
months.) As a result, it is at least possible, even under a non-mandatory guidelines 
system, that the judge, considering the proper Guideline range, would have sentenced 
Hazelwood to a sentence below that which he actually received. The district court's 
error thus cannot be considered harmless. Therefore, a remand for resentencing is warranted.

	The court concluded that “[b]ecause a remand for resentencing is appropriate, we need not 
determine whether any Sixth Amendment violations at Hazelwood's sentencing constituted plain 
error.” 



	Judicial Determination of the Type of Firearm In a § 924 Case Violates Blakely/Apprendi: 
United States v. Harris, 2005 U.S. App. LEXIS 1970 (6th Cir.): The court held that a  §  924 
Firearm-Type Provision mandatory minimum is not binding on a sentencing court unless the type 
of firearm involved is charged in the indictment and proved to a jury beyond a reasonable doubt. The 
court reasoned that the Harris exception to Apprendi did not cover a judicial finding that  a particular 
type of  firearm was involved in the offense. It discussed Harris in the following passage:

We emphasize that our holding on this issue is narrow. We do not address the general 
constitutionality of mandatory-minimum sentences imposed through judicial fact-finding, 
a practice explicitly approved by the Supreme Court prior to Booker when traditional 
sentencing factors, rather than elements, are involved. See Harris, 536 U.S. at 568. Instead,  
we hold only that in light of Supreme Court precedent distinguishing those aspects of crimes 
traditionally considered elements from those traditionally considered sentencing factors, the 
§  924 Firearm-Type Provision mandatory minimum is not binding on a sentencing court 
unless the type of firearm involved is either admitted by the defendant or charged in the 
indictment and proved to a jury beyond a reasonable doubt.  We emphasize that, in light of 
Harris, this holding does not apply to the mandatory-minimum sentences relating to firearm 
brandishing and discharge in §  924(c)(1)(A)(ii)-(iii) (the "§ 924 Brandishing/Discharge 
Provisions"), which continue to bind sentencing judges.

Seventh Circuit:



	Adopting the Second Circuit’s Approach to Plain Error (Remanding for a Preliminary 
Determination of Whether the District Court Would Have Sentenced Differently Under Advisory 
Guidelines): United States v. Paladino, 2005 U.S. App. LEXIS 3291 (7th Cir.): In its first 
treatment of sentencing issues post-Booker, the court made a number of points:

1. Booker did not overrule either the Harris nor the Alemndarez-Torres exceptions 
to Apprendi. It therefore does not violate the Sixth Amendment for a mandatory minimum 
sentence to be based on facts found by a judge; nor does it violate the Sixth Amendment for 
an enhancement to be made upon a judicial finding of prior convictions. 

2. A government appeal from a downward departure from the Guidelines will be 
determined by whether the sentence is reasonable. In a felon-firearm possession case, the 
court stated that it could not “think on what basis a 15-year sentence for Peyton, who was 34 
years old when sentenced, could be thought unreasonably short.”

3. Booker is not retroactive to cases in which the appeal has been finalized. 

4. Plain error-prejudice can be found even if the judge sentenced the defendant in the 
middle of the Guidelines range or higher. “A conscientious judge--one who took the 
guidelines seriously whatever his private views--would pick a sentence relative to the 
guideline range. If he thought the defendant a more serious offender than an offender at the 
bottom of the range, he would give him a higher sentence even if he thought the entire range 
too high.” Thus one cannot determine, in an ordinary case, what an advisory guidelines 
sentence would have been on the basis of the sentence given under mandatory guidelines. Yet 
in some cases it would be apparent that the trial judge would have entered the same sentence 
if the guidelines had been advisory—for example, if the trial judge had sentenced at the 
maximum range and stated on the record that she wished she could have gone higher. 

4. The only appropriate procedure, given the uncertainty on what the trial judge 
would have done, is to ask the trial judge what she would have done. 

	The court therefore adopted the remedy established by the Second Circuit in Crosby. It 
elaborated as follows:

The only practical way (and it happens also to be the shortest, the easiest, the quickest, and 
the surest way) to determine whether the kind of plain error argued in these cases has actually 
occurred is to ask the district judge. We agree, therefore, with the Second Circuit's ruling in 
United States v. Crosby, 2005 U.S. App. LEXIS 1699 (2d Cir. Feb. 2, 2005), that what an 
appellate court should do in Booker cases in which it is difficult for us to determine whether 
the error was prejudicial is, while retaining jurisdiction of the appeal, order a limited remand 
to permit the sentencing judge to determine whether he would (if required to resentence) 
reimpose his original sentence. If so, we will affirm the original sentence against a plain-error 
challenge provided that the sentence is reasonable, the standard of appellate review 
prescribed by Booker. 125 S. Ct. at 765.  The proviso is important; the mere reimposition of 
the original sentence does not insulate it from appellate review under the new standard.
If, on the other hand, the judge states on limited remand that he would have imposed 
a different sentence had he known the guidelines were merely advisory, we will vacate the 
original sentence and remand for resentencing. In formulating the statement (whether the 
judge's conclusion is that he would, or would not, adhere to the original sentence), "the 
District Court should obtain the views of counsel, at least in writing, but 'need not' require 
the presence of the Defendant, see Fed.R.Crim.P. 43(b)(3). Upon reaching its decision (with 
or without a hearing) whether to resentence, the District Court should either place on the 
record a decision not to resentence, with an appropriate explanation," United States v. 
Crosby, supra, at *13, or inform this court of its desire to resentence the defendant. (By 
"should" in the quoted passage we understand "must.") We will then vacate the sentence and, 
"with the Defendant present, [the district court shall] resentence [the defendant] in 
conformity with the SRA [and] Booker/Fanfan,...including an appropriate explanation, see 
§  3553(c)." Id. Our procedure is not identical to that set forth in Crosby, though it is very 
close. Crosby envisages the district judge as vacating the original sentence if the judge wants 
to resentence the defendant. Under our procedure, since we retain jurisdiction throughout the 
limited remand, we shall vacate the sentence upon being notified by the judge that he would 
not have imposed it had he known that the guidelines were merely advisory.


	The Paladino court addressed the Eleventh Circuit’s critique of Crosby in United States v. 
Rodriguez, infra. The Paladino court’s defense of Crosby is as follows:

The Eleventh Circuit, while agreeing with the Second that it is impossible for a reviewing 
court to know what sentence a district judge would have given had he known the guidelines 
were merely advisory, concluded that this means that a defendant in such a case cannot show 
that his substantial rights have been affected; cannot, therefore, establish plain error. United 
States v. Rodriguez, 2005 U.S. App. LEXIS 1832 (11th Cir. Feb. 4, 2005). Given the 
alternative of simply asking the district judge to tell us whether he would have given a 
different sentence, and thus dispelling the epistemic fog, we cannot fathom why the Eleventh 
Circuit wants to condemn some unknown fraction of criminal defendants to serve an illegal sentence. Crosby is the middle way between placing on the defendant the impossible burden 
of proving that the sentencing judge would have imposed a different sentence had the judge 
not thought the guidelines mandatory and requiring that all defendants whose cases were 
pending when Booker was decided are entitled to be resentenced, even when it is clear that 
the judge would impose the same sentence and the court of appeals would affirm.  

	Judge Kanne, joined by Judge Ripple, dissented from the denial of en banc review in 
Paladino. Judge Kanne argued for the automatic remand rule adopted by the Sixth Circuit. He 
criticized the limited remand approach of Crosby in the following passage:

Certainly, we can anticipate that some district judges will opt not to have a hearing 
and simply choose not to resentence, at which point we may be required to review the 
standing sentence for reasonableness. But surely reasonableness depends not only on the 
length of the sentence but on the process by which it is imposed. The record in the case in 
which there was no resentencing (or hearing on the issue) will be impossible for us to review 
for reasonableness, if reasonableness is to be determined with regard to all of the "the 
numerous factors that guide sentencing." See Booker, 125 S. Ct. at 765-66. We know now 
that the universe of factors that guides sentencing is larger than it was pre-Booker, and 
defendants should have the opportunity to argue these factors in a full resentencing hearing 
and have them reflected in the record. It is the only way to know whether a different sentence 
would have been imposed under advisory guidelines. To deny defendants this opportunity 
is a "miscarriage of justice" and thus is necessarily plain error.

Therefore, the necessary approach is to vacate all the sentences so that new ones are 
imposed in accord with Booker--constitutionally, under an advisory Guideline system--that 
would allow the judge to exercise discretion in sentencing. 

See also United States v. Turner, 2005 WL 497162 (7th Cir.) (remand for resentencing under 
Paladino). 


	No Remand Required Where District Court Sentenced At the Statutory Maximum and 
Expressed Frustration At Not Being Permitted To Give a Higher Sentence: United States v. Lee, 
2005 U.S. App. LEXIS 3481 (7th Cir.): The court found that remand for Booker error was not 
required because it was apparent from the record that the defendant would not have received a lower 
sentence under advisory guidelines. It explained by analyzing situations in which it would be 
apparent that a lower sentence would not be imposed:

Nothing in Booker gives a judge any discretion to disregard a mandatory minimum, 
so there [is] no need to speculate about prejudice. We [affirm] that sentence instead of 
remanding to obtain the district judge's views.

Other circumstances likewise may intimate that a district court's mistaken belief about 
the extent of its discretion to reduce the penalty did not work to a defendant's disadvantage, 
and therefore could not have undercut the defendant's substantial rights. One is when the 
district court states on the record that, if it had more leeway, it would have imposed a higher 
sentence. A second is when the court departs downward from the Guidelines, imposing a 
sentence below the calculated range. Such a departure may imply that the Guidelines were 
not a constraint in the particular case and could suggest that there may have been no 
constitutional error: The ultimate sentence may rest on an exercise of discretion rather than 
on facts, found by the judge, that established the prescribed range.

A third circumstance is an upward departure from a properly calculated range. 
Upward departure is just a special case of the first circumstance: By moving up, the judge 
evinces not only a belief that discretion exists but also a disposition to exercise it adversely 
to the accused. Such a judge, knowing that Booker affords yet more latitude, might impose 
a sentence higher still; knowledge that freedom has increased would not induce the judge to 
reduce the sentence. Perhaps the imposition of sentence at the top of a properly calculated 
range also implies lack of potential effect, but we need not pursue that possibility.

The circumstances we have described are indicators rather than assurances. 
Sometimes district judges depart by reference to the Guideline range. For example, a judge 
may say or imply something like: "your crime and background are 10% less serious than the 
norm, so I am departing by two levels from the Guideline range." Such a connection, 
expressed or inferred from other events, would suggest that additional leeway might have 
affected the sentence and would justify a remand under Paladino to learn the district court's 
disposition. Linkage could occur as well when the number of levels by which to depart may 
have been constrained by pre-Booker law.

For many downward departures, though, the original range does not constrain the 
sentence: departures under the safety valve legislation, or on the prosecutor's motion to 
reward substantial assistance, often produce penalties that are the result of discretion 
unfettered by factual findings adverse to the accused. Similarly for some upward departures 
a mandatory range determined by factual findings may not have worked to the accused's 
detriment, but the possibility cannot be excluded in all cases. That's why Booker called on 
the appellate courts to apply the plain error rule one case at a time rather than to treat all 
alike, and why it is important to ask the district judge's opinion in accordance with the 
procedure outlined in Paladino. But it is worthwhile to pay attention to these indicators along 
the way.
	Two of these three circumstances are present in Lee's case. The district judge 
expressed a strong preference to give a higher sentence if he could do so. And the actual 
sentence was well below the Guideline range (which had been properly calculated). It was 
set, not by a percentage or level-based discount, but by the statutory maximum. Thus we can 
be confident that none of Lee's substantial rights was adversely affected by the district judge's 
application of pre-Booker law. Plain error has not been established, and the judgment is 
AFFIRMED. 





Eighth Circuit

	Sentence Reviewed for Reasonableness After Booker: United States v. Cramer, 396 F.3d 
960 (8th Cir. 2005): The defendant pleaded guilty to transporting a minor with intent to engage in 
criminal sexual activity. In his plea agreement, he stipulated to the application of Guideline 4B1.5(a) 
as a repeat and dangerous sex offender against minors. The sentencing judge departed upward under 
4A1.3 on the ground that Cramer’s criminal history was substantially underrepresented. The 
defendant argued that there were no reliable grounds for the upward departure. The court stated that 
after Booker, “[w]e review the sentence imposed for unreasonableness, judging it with regard to the 
factors in 18 U.S.C. § 3553(a).” The court observed that reasonableness review was required even 
though the defendant had failed to properly preserve any claim of Sixth Amendment error. 

	The court found sufficient evidence to support the upward departure. The defendant, after 
being convicted of a child sex offense, violated probation and parole by failing to attend sex-offender 
treatment; he continually viewed and kept materials containing child pornography; he admitted to 
dreaming about sexual contact with minors; and he conceded that his doctors considered him to be 
at a high risk to recidivate. All of these facts supported the district court’s finding that Cramer’s 
record of a single child sex offense “substantially underrepresented his criminal history and 
likelihood to recidivate.” The court therefore concluded that the sentence was reasonable.  

	Guilty Plea Waives  Booker Error, But Sentence Reviewed For Reasonableness: United 
States v. Killgo, 397 F.3d 628 (8th Cir. 2005): The court held that the defendant, in his plea 
agreement, waived his right to challenge his sentence for a Blakely/Booker violation. The court 
observed that “in his plea agreement, Killgo waived his right to appeal ‘any sentence imposed’ 
except ‘any issues solely involving a matter of law brought to the court's attention at the time of 
sentencing at which the court agrees further review is needed.’” It further stated that “Killgo did not 
bring any issue akin to Blakely or  Booker to the district court's attention.” The fact that Killgo did 
not anticipate those  rulings “does not place the issue outside the scope of his waiver.” 

	But the court also noted that “[w]hile Killgo's appeal waiver is sufficient to bar his Sixth 
Amendment claim, we recognize that it did not waive the application of a constitutional standard of 
review on appeal.” The court therefore reviewed Killgo’s sentence to determine whether it was 
reasonable under Booker. The court found no error in the sentence.

See also  United States v. Parsons, 396 F.3d 1015 (8th Cir. Jan. 28, 2005) (“[T]here would be no 
merit to an argument that Parsons is entitled to resentencing under advisory Guidelines in light of 
Booker. He expressly agreed as part of his plea agreement that he would be sentenced under the 
Guidelines, that his base offense level would be 6, that he would receive the 12-level amount-of-loss 
enhancement, that he would receive a 2-level enhancement for more than minimal planning, and that 
his resulting Guidelines imprisonment range could be as high as 30-37 months. The district court applied the agreed-upon range of 30-37 months in sentencing Parsons to 30 months in prison.”).




	No Remand Required Where the Sentencing Judge Indicated That He Would Not Exercise 
His Discretion To Downwardly Depart: United States v. Little Dog, 2005 U.S.App.Lexis 2998 
(8th Cir.): The defendant argued that he should be resentenced after Booker because the sentencing 
judge made a statement indicating that his Guidelines sentence was too harsh. The defendant was 
sentenced as a career criminal under U.S.S.G. §4B1.1, resulting in a Criminal History Category VI. 
At sentencing, the district court stated that “[t]hese criminal career enhancements are tough 
propositions. I've always thought those kind of things were stupid, kind of a mindless thing like they 
have in California, three strikes and you're out. This isn't a baseball game or something. . . . It's just 
a mindless approach to justice, is what it is. . . .”

	But the court found that the defendant had not shown that his sentence would have been 
lower under advisory guidelines. It explained as follows:

[T]he district court set Little Dog's criminal history category based upon the undisputed fact 
that he had been convicted of two prior violent felonies. Such a fact does not need to be 
established by proof beyond a reasonable doubt. Booker, 125 S. Ct. at 756. The record is 
clear that the district court chose not to downwardly depart from the Guidelines 
understanding its discretion to do so. In his motion, Little Dog omits a crucial section of the 
sentencing transcript, in which the district court concluded: 

I do not intend  to downwardly depart or to upwardly depart. I have not given notice 
to that effect and I don't think under the facts here that either an upward departure or 
a downward departure would be appropriate. I am convinced that I do have the 
authority to downwardly depart from a career criminal status in the appropriate case, 
but this is not such a case.

The court found “no discord between the district court's decision and Booker.”


	No Remand Where Record Indicates That District Judge Would Not Change the Sentence 
Under Advisory Guidelines: United States v. Sayre, 2005 U.S.App.Lexis 3519 (8th Cir.): The 
defendant challenged his pre-Booker sentence, arguing that it was improperly enhanced for 
obstructionist conduct. The court held that it made no difference whether or not the defendant preserved Booker error, because even under the harmless error standard, it was apparent that the 
district judge would not change the sentence under an advisory guidelines regime. The court 
explained as follows:

Our review affirms the fact that while the district court followed a sentencing scheme 
that is no longer mandatory, doing so did not affect Sayre's ultimate sentence in this case. 
Clearly, the district court wanted to fully account for Sayre's behavior and have that conduct 
reflected  in Sayre's ultimate sentence: 
I am going somewhat over the Government's recommendation, and you have a right 
to appeal if discretion is badly exercised. In a goal that I set for myself I won't use a 
five-year sentence, but I will use a four-year sentence. That translates into a four-point enhancement beyond the two provided in the guidelines. It is hard to say just 
why I am taking a year off the sentence that I was thinking of as a maximum. The 
situation has caused an unusual sacrifice of status for you and your family and that 
is a consideration. You have suffered significant punishment, as the letters to me say, 
and I think you are quite capable of learning and you will not be planning any more 
murders. I am satisfied that the seriousness of the offense requires that at least a four-year sentence be imposed.

Thus, there is no question that the district court clearly imposed the sentence it felt 
appropriate on these facts. A remand in this case is futile. Therefore, we affirm the district 
court's imposition of forty-eight months of incarceration, a sentence which reasonably 
reflects the seriousness of the conduct at issue.

	Parenthetically, the court called into question the presumptive plain error holdings of some 
circuits (like the Sixth) and the “ask the district courts” remedy of others (like the Second). The court 
stated that such liberal remands appear to “fly in the very face” of the plain error burdens imposed 
on defendants in Olano. 



	Sixth Amendment Error Preserved, Remand For Resentencing Required : United States 
v. Fellers, 2005 U.S. App. LEXIS 2511 (8th Cir.):  “Because the jury in Fellers's case specifically 
found that Fellers was responsible for between 50 and 500 grams of methamphetamine and 
specifically rejected an alternative verdict stating that Fellers was responsible for more than 500 
grams of methamphetamine, the district court's decision to enhance Fellers's sentence based upon 
the latter figure was in error. Because Fellers raised this issue at sentencing, he is entitled to a new 
sentencing hearing.”

See also United States v. Morin, 2005 U.S. App. LEXIS 3367 (8th Cir.): 

Finally, Morin filed a supplemental brief challenging the district court's calculation of the 
amount of loss under United States Sentencing Guidelines § 2B1.1(b)(1)(E), and the 
application of a two-level enhancement for abusing a position of trust under U.S.S.G. § 
3B1.3. At sentencing, Morin preserved an objection to the district court's loss calculation and 
to the two-level enhancement. Thus, in accordance with Booker, Morin is entitled to a new 
sentencing proceeding. See United States v. Fox, 396 F.3d 1018, 2005 U.S. App. LEXIS 
1454, 2005 WL 195429 (8th Cir. 2005)  (remanding case involving Booker error where issue 
was preserved); United States v. Coffey, 395 F.3d 856, ___, 2005 U.S. App. LEXIS 1090, 
*10-11 (8th Cir. 2005) (same).

And United States v. Sdoulam, 2005 WL 474337 (8th Cir.): 

Finally, Sdoulam argues that his sentence violates the Sixth Amendment because it was 
based on judge-found facts regarding drug quantity and obstruction of justice.  At the 
sentencing hearing, Sdoulam objected to both the District Court's finding of pseudoephedrine 
quantity and to the two-point enhancement for obstruction of justice. This Circuit has held 
that when a defendant objects to a District Court's determination of drug quantity at 
sentencing, the defendant preserves a Booker-based challenge to his sentence and is entitled 
to a new sentencing proceeding. United States v. Coffey, Nos. 04-2176 & 04-2247, 2005 
U.S.App. Lexis 1090 (8th Cir. Jan. 21, 2005); United States v. Fox, No. 03-3554, 2005 
U.S.App. Lexis 1454 (8th Cir. Jan. 31, 2005). Accordingly, we remand for resentencing in 
accordance with Booker.


	No Booker Error In Judicial Finding of Prior Convictions: United States v. Cerna-Salquero, 2005 WL 486707 (8th Cir.): The court found no error in the increase of the defendant’s 
sentence on the basis of the court’s finding of prior convictions. The court noted that the 
Almendarez-Torres exception has been retained by Booker. 


	Judicial Finding Triggering Mandatory Minimum Is Not Invalidated By Booker: United 
States v. Mullins, 2005 WL 486709 (8th Cir.): The court found no error where the defendant was 
sentenced pursuant to a mandatory minimum rather than the Guidelines. Nothing in Booker 
invalidated the exception for mandatory minimums set out in Harris. See also  United States v. 
Vieth, 397 F.3d 615 (8th Cir. 2005) (no Blakely or Booker error where defendant was sentenced 
on the basis of a mandatory minimum rather than a mandatory guideline).


	Sentence For Violation of Supervised Release Is Not Invalid Under Booker: United States 
v. Edwards, 2005 U.S. App. Lexis 3734 (8th Cir.): The defendant was sentenced for violation of  
supervised release, and argued that he was entitled to resentencing after Booker. The court held that 
resentencing was not necessary, because the Guidelines for violation of supervised release were 
advisory rather than mandatory even before Booker.  The court reviewed the sentence for reasonableness and found no error, as it was clear that the district judge consulted the guidelines and 
imposed a sentence at the low end. Accord United States v. Cotton, 2005 WL 525226 (8th Cir. 
2005) (noting that Booker’s effect on sentences for violation of supervised release is “far less 
dramatic” than its impact on other sentences). 


	Upward Departure Reviewed For Reasonableness: United States v. Yahnke, 395 F.3d 823 
(8th Cir. 2005): The court reviewed a district court’s upward departure, made to account for 
criminal history. The court noted that before Booker, a departure would be reviewed de novo, but 
after Booker the review was for reasonableness. The court’s reasonableness review proceeded as 
follows:

In this case, the district court followed U.S.S.G. §  4A1.3(a), finding Yahnke's criminal-history category substantially underrepresented the seriousness of his criminal history and 
the likelihood of recidivism. After Booker, this court determines whether a sentence is 
unreasonable based on the factors in section 3553(a). Two of those factors are "the history 
and characteristics of the defendant" and the "need . . . to protect the public from further 
crimes of the defendant." 18 U.S.C. §  3553(a)(1), (a)(2)(C). Although the district court 
labeled its reasons in terms of the sentencing guidelines, the sentence is based on a 
consideration of the factors in section 3553(a).
The district court based a one-category departure on Yahnke's prior second-degree 
murder conviction, despite the crime's prior consideration in computing his criminal history. 
As Yahnke notes, other circuits applied section 4A1.3 only "when the defendant has 
committed crimes or conduct that the criminal history calculation instructions . . . fail 
specifically to consider." See  United States v. Henderson, 993 F.2d 187, 189 (9th Cir. 1993), 
quoting  United States v. Morrison, 946 F.2d 484, 496 (7th Cir. 1991), cert denied,  506 U.S. 
1039, 121 L. Ed. 2d 696, 113 S. Ct. 826 (1992). But compare  United States v. Rivera, 879 
F.2d 1247, 1255 (5th Cir.) (approving upward departure for murder that also increased 
criminal-history points), cert denied,  493 U.S. 998, 107 L. Ed. 2d 550, 110 S. Ct. 554 
(1989).
The district court's interpretation of section 4A1.3 is reasonable. Neither the 
guidelines nor the commentary prohibit considering convictions also used to award criminal-history points. Treating alike defendants with similar criminal histories (or likelihood to 
recidivate) is based on the factors in section 3553(a). See 18 U.S.C. §  3553(a)(2)(C), (a)(6). 
Thus, some categories of crimes, such as murder, would be underrepresented by an inflexible 
3-point addition for any sentence over one year and one month. See U.S.S.G. §  4A1.1(a).
Yahnke was previously sentenced to 50 years for murder, and paroled after serving 
only about 7 years. The violent nature of the murder conviction, the length of the sentence, 
and the time actually served support a finding that Yahnke's criminal-history category 
substantially underrepresented the seriousness of his criminal history. See 18 U.S.C. §  
3553(a)(1),(a)(2)(C).
The district court also found that Yahnke's parole violations and other uncharged criminal conduct justified an increase in his criminal history. The guidelines suggest that a 
district court increase a defendant's criminal history based upon information of uncharged 
criminal conduct similar to the instant offense--  which a district court would now consider 
as part of the "defendant's history" and "recidivism" factors. See 18 U.S.C. §  3553(a)(1), 
(a)(2)(C); U.S.S.G. §  4A1.3(a)(2)(E).

The district court found that Yahnke had four parole violations, including three failed 
urinalysis tests. Yahnke also admitted numerous other incidents of criminal conduct--all 
drug-related but not charged--for which he originally received no criminal-history points. The 
district court reasonably considered Yahnke's continued drug-related, uncharged conduct as 
proof that his criminal-history category substantially underrepresented the seriousness of his 
criminal history and potential for recidivism. See 18 U.S.C. §  3553(a)(1), (a)(2)(C).

The district court assessed Yahnke one criminal-history category for the murder 
conviction. The district court then evaluated the parole violations and uncharged conduct as 
if each instance resulted in a conviction.  United States v. Leaf, 306 F.3d 529, 533 (8th Cir. 
2002) (increase in criminal-history category upheld where the district court evaluated each 
instance of uncharged conduct as if resulting in a conviction). The court concluded that, 
although the parole violations and uncharged conduct "would, individually, warrant an 
upward departure by a full criminal history category," it would depart only one additional 
category.  Based on the record, the district court's sentence is reasonable and not an abuse of 
discretion.












Ninth Circuit


	Plain Error Presumed: United States v. Ameline,  2005 WL 350811 (9th Cir.) (vacated 
for rehearing en banc): The court provided guidance to district courts for rendering sentences under 
advisory guidelines after Booker. The court emphasized that the advisory guideline range is “only 
one of many factors that a sentencing judge must consider in determining an appropriate 
individualized sentence.” It specifically noted that the limitations imposed by the Guidelines on 
factors that  may be considered in sentencing, such as those concerning departures set out in U.S.S.G. 
§ 5K2.0(d), no longer constrain a sentencing court’s discretion in fashioning a sentence within the 
statutory range.  The court also found plain error in the fact that the defendant’s sentence was 
enhanced on the basis of a drug quantity finding by the judge. It stated that “it is the truly exceptional 
case that will not require remand for resentencing under the new advisory guideline regime.” 

Note: The Ameline decision has been vacated for rehearing en banc. Therefore, cases relying 
on Ameline are of questionable precedent. See, e.g., United States v. Luna, 2005 WL 518721 
(9th Cir. 2005) (noting that the district court properly calculated the defendant's guideline 
sentence, but remanding "for discretionary reconsideration of the sentence in light of Booker 
and Ameline”); United States v. Moreno-Hernandez, 2005 U.S. App. LEXIS 2891 (9th  Cir. 
2005) (where defendant challenged sixteen-level enhancement under mandatory Guidelines, 
stating that “[w]e cannot know whether the district court would have applied this 
enhancement under a system in which the Guidelines were only advisory” and that “[t]he 
appropriate course, consequently, is to vacate Moreno-Hernandez’s sentence and remand for 
re-sentencing”).



	Remanding For Resentencing In An Appeal By the Government: United States v. Ruiz-Alonso, 397 F.3d 815 (9th Cir. Feb. 11, 2005): The government appealed a downward departure 
in illegal reentry case. The district court sentenced Defendant under the then-mandatory Guidelines, 
calculating a Guidelines offense level of 21 and departing downward by four levels because of  "the 
combination of factors ... suggested by the defense ... and, particularly, because of cultural 
assimilation." As a result, Defendant was sentenced to 46 months. �The government appealed the 
downward departure. The court remanded for resentencing because “we cannot say that the district 
judge would have imposed the same sentence in the absence of mandatory Guidelines and de novo 
review of downward departures.”


Note: The reasoning in Ruiz-Alonso is not necessarily impaired by the fact that Ameline has 
been vacated. Assume arguendo that the en banc court rules that the defendant has the burden 
of showing plain error. This would not affect the result in Ruiz-Alonzo because the government 
preserved its claim of error by objecting to the downward departure.  

Tenth Circuit


	Booker Error Lies In the Application of Mandatory Guidelines: United States v. 
Labastida-Segura, 396 F.3d 1140 (10th  Cir. 2005) : The defendant pled guilty to illegal entry, but 
reserved the right to challenge whether his prior felony was an aggravated felony for purposes of the 
illegal reentry statute. The defendant challenged both the calculation of his Guidelines sentence and 
its constitutionality under Blakely. The court held that the defendant preserved his claim of Booker 
error and that resentencing was required. The court elaborated as follows:

In United States v. Booker, 125 S. Ct. 738 (2005), the Supreme Court held that 
Blakely applies to the Sentencing Guidelines so that "any fact (other than a prior conviction) 
which is necessary to support a sentence exceeding the maximum authorized by the facts 
established by plea of guilty or a jury verdict must be admitted by the defendant or proved 
to a jury beyond a reasonable doubt." Were that the only holding of Booker, this appeal 
would be at an end because it is clear that no Sixth Amendment violation occurred-all 
operative sentencing facts were admitted.
However, the Supreme Court also imposed a global remedy for the Sixth Amendment 
difficulties with the Sentencing Guidelines, invalidating their mandatory application and 
instead requiring district courts to consult them in an advisory fashion. That plainly did not 
occur in this case. Had it occurred, our task would be to determine whether the sentence is 
unreasonable considering the factors in 18 U.S.C. §  3553(a).    
We must apply the remedial holding of Booker to Mr. Labastida-Segura's direct 
appeal even though his sentence does not involve a Sixth Amendment violation.  The Court 
has indicated that harmless error may be considered in such cases (thereby obviating the need 
for resentencing). Fed. R. Crim. P. 52(a) provides that "any error, defect, irregularity, or 
variance that does not affect substantial rights must be disregarded." * * * 

The district court plainly sentenced Mr. Labastida-Segura under the Sentencing 
Guidelines viewing them as mandatory. Although the Supreme Court indicated that not every 
guideline sentence contains Sixth Amendment error, and not every appeal requires 
resentencing,  in this case (where the error was properly preserved) we cannot conclude that 
the error is harmless.  Here, where it was already at the bottom of the guidelines range, to say 
that the district court would have imposed the same sentence given the new legal landscape 
(even after consulting the Sentencing Guidelines in an advisory capacity) places us in the 
zone of speculation and conjecture-we simply do not know what the district court would 
have done after hearing from the parties. Though an appellate court may judge whether a 
district court exercised its discretion (and whether it abused that discretion), it cannot 
exercise the district court's discretion. 



Eleventh Circuit


	Burden of Showing Plain Error Prejudice Is On the Defendant: United States v. 
Rodriguez, 2005 U.S. App. LEXIS 1832 (11th Cir.): Reviewing a pre-Booker sentence for plain 
error, the court held that while the error was plain, the defendant did not show that it affected his 
substantial rights. The defendant’s sentence was enhanced on the basis of judicial findings of drug 
quantity. The court held that the burden was on the defendant to show plain error-prejudice. The 
court declared that a Booker error was not that the defendant’s sentence was enhanced on the basis 
of judicial findings of fact; rather the error was that the defendant was sentenced under mandatory 
guidelines. Therefore it was up to the defendant to show that his sentence would have been 
substantially different if the trial judge had imposed a sentence under advisory guidelines, after 
having found the drug quantity. The court explained as follows:

No part of the [Sentencing Reform] Act or guidelines concerning extra-verdict enhancements 
was excised or modified by the Booker decision. The same extra-verdict enhancement 
provisions apply after Booker as before.

Stated somewhat differently, if we were to vacate the sentence in this case and 
remand for resentencing in light of Booker, the district court would be faced with exactly the 
same evidence presenting exactly the same factual issues that it has already resolved, and it 
would be required to at least consider exactly the same guideline enhancement provisions it 
has already applied. No guideline provisions have changed in any way. All that has changed 
is that the guidelines range is now advisory; it no longer dictates the final sentencing result 
but instead is an important factor that the sentencing court is to consider along with the 
factors contained in §  3553(a) in reaching the sentencing result. 

The point of all this for third-prong plain error review purposes is that the 
constitutional error whose prejudicial measure we take is not the use of extra-verdict 
enhancements. Their use remains a constitutional part of guidelines sentencing in the post-Booker era. The constitutional error is the use of extra-verdict enhancements to reach a 
guidelines result that is binding on the sentencing judge; the error is the mandatory nature 
of the guidelines once the guidelines range has been determined. 


	The Rodriguez court read Supreme Court plain error precedent to mean that where a district 
court’s outcome without the error was in doubt, it was up to the defendant to dispel that doubt. The 
court relied specifically on the Supreme Court’s decision in Jones v. United States, 527 U.S. 373 
(1999): 

In Jones, a capital case, the Court was confronted with a situation in which an unobjected to 
error in the jury instructions may, or it may not, have prejudiced the defendant. In finding 
that the error did not make it past the third prong of the plain error test, the Court explained:
Even assuming that the jurors were confused over the consequences of deadlock, 
petitioner cannot show  the confusion necessarily worked to his detriment. It is just 
as likely that the jurors, loath to recommend a lesser sentence, would have 
compromised on a sentence of life imprisonment as on a death sentence. Where the 
effect of an alleged error is so uncertain, a defendant cannot meet his burden of 
showing that the error actually affected his substantial rights. * * * 

The lesson of the Supreme Court's Jones decision is that the burden truly is on the defendant 
to show that the error actually did make a difference: if it is equally plausible that the error 
worked in favor of the defense, the defendant loses; if the effect of the error is uncertain so 
that we do not know which, if either, side it helped the defendant loses. Where errors could 
have cut either way and uncertainty exists, the burden is the decisive factor in the third prong 
of the plain error test, and the burden is on the defendant.



	The Rodriguez court took issue with the Second Circuit’s decision in Crosby to remand all 
pre-Booker sentences to the district courts to determine whether the respective judge would have 
entered a substantially different sentence under advisory guidelines. The Rodriguez court critiqued 
the Crosby resolution in the following passage:

With all due respect to the Second Circuit, its Crosby solution turns the review 
process on its head. The determination of plain error is the duty of courts of appeal, not 
district courts. * * * 

Crosby essentially requires resentencing in order to determine whether resentencing 
is required. The Second Circuit says that in order for district courts to decide what they 
would have done had the Booker rules been in effect, the attorneys must be permitted to re-argue the sentencing issues as they would have argued had Booker been the law. The district 
court is then to apply the Booker rules and see what sentence it would have imposed under 
those rules. There will be a do-over to decide if there should be a do-over. This procedure 
makes a mockery of the Supreme Court's teaching that one of the principal purposes of the 
plain error rule is to avoid needless reversals and remands. Dominguez Benitez, 124 S. Ct. 
at 2340. The Crosby solution will require not only that every sentence in a plain error pre-Booker case be remanded for what amounts to a mock-resentencing, but it will also add the 
real possibility of another appeal and another remand on top of that.

The Crosby solution also boldly defies the Supreme Court's quite specific instruction 
about what federal appeals courts are to do when they cannot tell from the record on appeal 
whether the unpreserved error affected the outcome of the proceedings. Under Jones, if it is 
uncertain whether the error affected the result, if the effect is indeterminate, if we simply 
cannot tell from the appellate record, then the defendant loses. The Second Circuit admits 
in Crosby that in pre-Booker cases "we cannot know whether a correct perception of the law would have produced a different sentence."  That should have been the end of the inquiry.

The only authority that Crosby cites for turning the plain error process upside down 
is 18 U.S.C. §  3742(f), which merely provides that: "If the court of appeals determines that 
-- (1) the sentence was imposed in violation of law . . ., the court shall remand the case for 
further sentencing proceedings with such instructions as the court considers appropriate." 
Acknowledging that the statutory provision "normally contemplates a remand for 
resentencing," Crosby reasons that, because remands for resentencing are authorized, "we 
think an appellate court necessarily has the lesser power to remand for a determination of 
whether to resentence,  and to permit resentencing."  That conclusion does not follow at all. 
In cases of non-preserved error appellate courts lack the authority to remand for resentencing 
where the requirements of the plain error rule have not been met. The remands being ordered 
are not, as Crosby suggests, for the purpose of determining "whether to resentence," but for 
the purpose of determining whether the third prong of the plain error test has been met so that 
the unpreserved error may be noticed and the appealed sentence vacated. Neither §  3742(f) 
nor any other part of the Sentencing Reform Act purports to give appellate courts the 
authority to delegate the decision of whether there has been plain error to the very court 
whose judgment is being reviewed.

We prefer to apply the plain error rule at the appellate level, as it is written, and 
consistently with the decisions of the Supreme Court of the United States. Having done so 
here, we conclude that Rodriguez has failed to satisfy the third prong of the plain error test 
by showing that the Booker error in his case affected the outcome of his sentencing within 
the meaning of Olano, 507 U.S. at 734, 113 S. Ct. at 1777-78,  and Dominguez Benitez, 124 
S. Ct. at 2340.


	Defendant Did Not Meet His Burden of Showing Plain Error Prejudice: United States v. 
Duncan, 2005 U.S. App. LEXIS 3269 (11th Cir.): Applying the plain error analysis established in 
Rodriguez, supra, the court found that the defendant had not met his burden of showing that his 
sentence would have been different under advisory guidelines. The defendant’s sentence was 
enhanced on the basis of a drug quantity finding by the judge. The facts found by the judge were the 
basis of a charge on which the jury had found the defendant not guilty. Nonetheless the judge 
considered the drug quantity and enhanced the sentence on the ground that it was relevant conduct 
that the government had proved by a preponderance of the evidence. The Court held that nothing in 
Booker prohibited district judges from sentencing on the basis of relevant conduct as to which the 
jury had acquitted, so long as the sentence was not made under mandatory guidelines. The question 
for plain error review, then, is not whether the judge enhanced a sentence on the basis of facts not 
found by the jury, but rather whether the judge would have reached a different sentence under 
advisory guidelines. On this question, the defendant could not establish that the judge would have 
sentenced differently. 


	Defendant Met His Burden of Showing Plain Error Prejudice: United States v. Shelton, 
2005 U.S. App. LEXIS 3290  (11th  Cir.): The court found plain Booker error because the defendant 
had “established a reasonable probability that the district court would have imposed a lesser sentence 
but for the mandatory Guidelines regime.” At pre-Booker sentencing, the district judge stated that 
the Guidelines sentence was “very, very severe”, in part because the defendant’s criminal history 
category overstated the seriousness of the defendant’s prior crimes. The district judge noted that 
"unfortunately" the Guidelines criminal-history calculation takes into account each of the defendant's 
past charges and does not take into account the fact that the sentences imposed on those charges were 
short as a result of such factors as the youth of the defendant or amount of drugs involved. The 
district court later expressed its disapproval of the severity of the sentence again, stating that 
Congress has taken a "very, very hard stance when it comes to guns and drugs." Finally, the district 
court indicated that the most lenient sentence it could impose, a sentence at the low end of the 
Guidelines range, was "more than [was] appropriate in this situation."

	The Shelton court applied Rodriguez and found that in this case the defendant had met its 
burden of showing that the sentence would have been different under advisory guidelines. The court 
elaborated as follows:

A defendant sentenced pre-Booker faces difficulty in establishing that a mandatory, 
as opposed to an advisory, Guidelines scheme actually affected the outcome of the 
proceedings. To establish the third prong takes something more than showing the district 
court sentenced within the Guidelines range and felt bound to do so, especially given that the 
Guidelines range remains an important factor in sentencing.  But Shelton has carried that 
heavy burden in the instant case.

Here, the district court during sentencing expressed several times its view that the 
sentence required by the Guidelines was too severe, and noted that "unfortunately" Shelton's 
criminal history category under the Guidelines was based on his past charges rather than on 
the actual nature of the crimes as reflected in the sentences imposed in those cases. The 
district court not only sentenced Shelton to the lowest possible sentence it could under the 
Guidelines, 130 months, but also stated that sentence was "more than appropriate" in this 
case. All of these comments taken together convince us that there is a reasonable probability 
the district court would have imposed a lesser sentence in Shelton's case if it had not felt 
bound by the Guidelines.  In addition, and importantly too, Shelton has established a 
reasonable probability that some sentence below the Guidelines range would be permissible 
and reasonable in light of Booker and the §  3553(a) factors.


	The court also found, for similar reasons, that the defendant met the fourth prong of the plain 
error test, i.e., that the error affected the fairness or integrity of the proceedings. 

The district court in this case indicated an express desire to impose a sentence lesser than the 
low end of the Guidelines range of 130 months' imprisonment, and the Supreme Court in Booker plainly indicated that the district court now has the discretion to do so, provided the 
resulting sentence is reasonable in light of the § 3553(a) factors. Under these circumstances, 
the defendant Shelton has carried his burden to establish the fourth prong and has shown that 
the plain error that affected his substantial rights also seriously affected the fairness, integrity 
or public reputation of the judicial proceedings in his particular case. Accordingly, we vacate 
Shelton's sentence and remand for resentencing consistent with Booker.

	The Shelton court emphasized that it was not ruling on the reasonableness of any particular 
sentence below that which was required by mandatory Guidelines. 

Although the district court's comments convince us that on remand the district court will 
sentence below the range indicated by the Guidelines, we do not know exactly what sentence 
it will impose after consulting the §  3553(a) factors. Until we find out, we will not attempt 
to decide whether a particular sentence below the Guidelines range might be reasonable in 
this case. If there is an appeal of the actual post-remand sentence which raises that issue, we 
can decide it then.



District of Columbia Circuit

	Booker Claim of Error Preserved By Reference To Apprendi; Remand For Resentencing: 
United States v. Coumaris, No. 03-3024 (D.C. Cir.,  March 8, 2005): The defendant was 
convicted of crimes against the United States, and the defendant appealed the mandatory sentencing 
enhancements imposed by the district court. The government conceded the Booker error and moved 
for resentencing. The court granted the government’s motion. It analyzed the sentencing questions 
as follows:

The United States has moved to vacate Coumaris’ sentence and to remand for resentencing. 
The government concedes that the mandatory enhancements of Coumaris’ sentence were 
unconstitutional under Booker. It further agrees with Coumaris that, by noting in his 
objections to the Presentence Investigation Report that Apprendi had rendered the Guidelines 
problematic, Coumaris “made a sufficient objection in the district court to preserve a Sixth 
Amendment challenge to his sentence.” This means that the Booker challenge here is 
governed by the harmless error standard appropriate for constitutional error, which the 
Government states it cannot satisfy. That is, the government concedes that it cannot 
demonstrate “beyond a reasonable doubt that the error complained of did not contribute to 
the [sentence] obtained.” Id. at 3 (quoting Chapman v. California, 386 U.S. 18, 24 (1967)).

Although Coumaris agrees that his sentence should be vacated and remanded, he 
urges us to resolve his specific challenges to the district court’s application of the Guidelines 
before remanding. We decline to do so. Because the district court might impose a different 
sentence on remand, and because the parties might choose not to appeal that sentence, 
consideration of objections to the court’s original guidelines calculations would be premature 
at best and unnecessary at worst.
 







