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Introductory Note:

	This paper sets forth and discusses all the reported district court decisions to date in which 
the court sentenced a defendant after the Supreme Court’s decision in United States v. Booker. The 
cases are divided into those that imposed a sentence within the Sentencing Guidelines, and those that 
did not. For cases in which the court diverged from the Guidelines, the court’s explanation for this 
divergence is included substantially in full. For cases in which the court adhered to the Guidelines, 
this paper includes all of the important analysis set forth by the court to support its decision.

	The paper does not include the cases analyzing only whether Booker must be applied 
retroactively to habeas cases. Nor does it include any circuit court decisions, which are set forth in 
a separate memo. A section is added, however, for cases discussing important post-Booker issues 
other than the advisory application of the Guidelines. 

	Finally, the cases are not necessarily representative of what district courts have been doing 
after Booker. It seems that a written opinion would be more likely (by way of explanation) when a 
court decides to diverge from the Guidelines.













CASES IN WHICH THE DISTRICT COURT APPLIED A SENTENCE 
WITHIN THE GUIDELINES


	Guidelines Entitled to “Great Weight”: United States v. Wilson, 2005 U.S. Dist. LEXIS 
744 (D.Utah): The court had before it for sentencing a defendant who pled  guilty to armed bank 
robbery.  Because of his lengthy criminal record and his brandishing of a sawed-off shotgun at 
several tellers, the Guidelines provided a prison sentence of no less than 188 months. The court first 
set forth the approach it found mandated by the Booker remedial majority:

Having reviewed the applicable congressional mandates in the Sentencing Reform Act, the 
court concludes that considerable weight should be given to the Guidelines in determining 
what sentence to impose. The Sentencing Reform Act requires the court to impose sentences 
that "reflect the seriousness of the offense, promote respect for the law, provide just 
punishment, afford adequate deterrence, [and] protect the public." [Citing Booker]. The court 
must also craft a sentence that "afford[s] adequate deterrence to criminal conduct" and 
"protect[s] the public from further crimes of the defendant." [Citing 18 U.S.C. §  
3553(a)(2)(B) & (C).]  Finally, the court should "avoid unwarranted sentence disparities 
among defendants with similar records who have been found guilty of similar conduct."   
[Citing 18 U.S.C. §  3553(a)(6).]

	As justification for giving the Guidelines “great weight”, the Wilson court reasoned as 
follows:

Over the last 16 years, the Sentencing Commission has promulgated and honed the 
Guidelines to achieve these congressional purposes. Congress, too, has approved the 
Guidelines and indicated its view that Guidelines sentences achieve its purposes. Indeed, 
with respect to the congressionally-mandated goal of achieving uniformity, the Guidelines 
are the only way to create consistent sentencing as they are the only uniform standard 
available to guide the hundreds of district judges around the country. Therefore, in all future 
sentencings, the court will give heavy weight to the Guidelines in determining an appropriate 
sentence. In the exercise of its discretion, the court will only depart from those Guidelines 
in unusual cases for clearly identified and persuasive reasons. In this particular case, the court 
will follow the Guidelines and give Wilson a sentence of 188 months.


	Judge Cassell argued that the Guidelines are the best expression of Congress’ intent in setting 
an appropriate sentence under Section 3553. He further argued – relying on opinion polls and social 
science data — that the Guidelines generally achieve the goals of  “just punishment” and 
“deterrence” that still bind the federal courts after Booker. Judge Cassell concluded that the most 
important reason for applying the Guidelines was to assure uniformity of sentencing after Booker. 
He elaborated as follows:

While Booker renders the Guidelines advisory, the court is still obligated to consider 
"the need to avoid unwarranted sentencing disparities among defendants with similar records 
who have been found guilty of similar conduct . . . ." [Citing 18 U.S.C. §  3553(a)(6).]  The 
only way of avoiding gross disparities in sentencing from judge-to judge and district-to-district is for sentencing courts to apply some uniform measure in all cases. The only 
standard currently available is the Sentencing Guidelines. If each district judge follows his 
or her own views of "just punishment" and "adequate deterrence," the result will be a system 
in which prison terms will "depend on 'what the judge ate for breakfast' on the day of 
sentencing" and other irrelevant factors. Such a result would be intolerable in a society 
committed to the rule of law and to equal treatment of offenders regardless of race, class, 
gender, or geographical location. It would, in short, be a return to the pre-Guidelines days, 
which "produced astounding disparities among the sentences that were imposed on 
defendants convicted of the same offense with similar backgrounds with different judicial 
districts across the country -- and even among different judges in the same district." [Citing 
the Brief of the United States in Booker.] 

To be sure, reasonable minds may differ about whether the Guidelines are the best 
standard against which to measure the fairness of sentences. It is no secret that some judges 
believe sentences are too harsh, although the degree of judicial dissatisfaction with the 
Guidelines is easy to overstate.  The fundamental fact remains, however, that the Guidelines 
are the only standard available to all judges around  the country today. For that reason alone, 
the Guidelines should be followed in all but the most exceptional cases.


	Finally, Judge Cassell laid out the procedures that he will follow in sentencing in light of his 
decision to give “heavy weight” to the Guidelines:

Because the court will continue to give considerable weight to the Guidelines in all of its 
sentencings, the court will continue to follow all procedural components of the Guidelines 
system. Obviously, the court cannot comply with Booker's mandate to "consider" the 
Guidelines sentence before imposing the final sentence unless the Guidelines sentence is 
available. Accordingly, the probation office is directed to continue preparing pre-sentence 
reports that contain Guidelines calculations, including calculations based on the "real 
offense" involved with any offense of conviction. Prosecutors and defense attorneys are 
directed to continue to make objections to any deficiencies in the pre-sentence report, just 
as they have always done. The court, as it did before Booker, will resolve any disputes at the 
sentencing hearing. See FED. R. CRIM. P. 32. 

Careful preparation of a pre-sentence report and district court resolution of disputed 
facts is important for additional reasons as well. Under Booker, both the defendant and the 
government are authorized to appeal a sentence imposed as a result of an "incorrect 
application of the sentencing guideline." This may seem a bit odd in view of Booker's 
determination that the Guidelines are only advisory.  But the obligation of a trial judge is to faithfully prepare an appropriate trial court record, leaving it to the appellate court judges to 
sort out the ultimate implications of that record.


Judge Cassell noted that after Booker, departures permitted under the Guidelines would be part of 
the “advisory” guidelines for district judges:

One last point about the pre-sentence report and sentencing hearings is important. The 
Guidelines themselves contain provisions designed to provide  necessary flexibility in 
unusual cases. The Guidelines provide for "departures" where "there exists an aggravating 
or mitigating circumstance . . . of a kind, or to a degree, not adequately taken into 
consideration by the Sentencing Commission in formulating the Guidelines . . . ."  The 
Guidelines also provide for departures in specified unusual circumstances, such as when a 
defendant engages in extreme conduct or suffers from diminished capacity. Under these 
departure provisions, a sentence for an unusual case can comply with the Guidelines systems 
even though it is outside the Guidelines range. If a defendant (or the government) believes 
that a departure from the Guidelines range is appropriate, they should present that issue to 
the probation office for inclusion in the pre-sentence report. They should then be prepared 
to present their departure argument at the sentencing hearing. 



	Concluding on procedures for sentencing, Judge Cassell declared as follows:

At the sentencing hearing, the court will resolve all disputes about application of the 
Guidelines, and then determine what the advisory Guidelines range is. The court will then 
give considerable weight to that recommended Guidelines sentence while exercising its 
discretion in determining the sentence. If the court decides to impose a sentence different 
than that advised by the Guidelines the court will explain with specificity in writing its 
reasons as required by the Feeney Amendment. 


	Applying his analysis to the case before him, Judge Cassell found that there were no unusual 
circumstances that justified a divergence from the Guidelines sentence of 188 months: 

For the reasons explained above, the court will, in exercising its discretion, give considerable 
weight to the recommended Guidelines sentence of no less than 188 months. Having 
considered all of the purposes of punishment -- including the need to impose just 
punishment, to adequately deter future criminal violations, and to avoid unwarranted 
disparity in sentencing - the court concludes that the advisory Guidelines sentence is 
appropriate here. Therefore, the court will impose a sentence of 188 months.

	Judge Cassell concluded his opinion with the observation that adherence to the Guidelines in most cases will be the approach that is least likely to lead to an overhaul of the system by 
Congress, and as such is the approach most likely to benefit criminal defendants:


It may be appropriate to offer a concluding observation. The court has determined that it will 
generally hew to the Guidelines in imposing criminal punishments. No doubt, some criminal 
defendants will be disappointed by this result. Yet in the long run, such an approach may be 
the best way to develop a fair and consistent sentencing scheme around the country for the  
benefit of defendants, victims, and the public. * * * The congressional view of how to 
structure that sentencing system will surely be informed by how judges respond to their 
newly-granted freedom under the "advisory" Guidelines system. If that discretion is exercised 
responsibly, Congress may be inclined to give judges greater flexibility under a new 
sentencing system. On the other hand, if that discretion is abused by sentences that thwart 
congressional objectives, Congress has ample power to respond with mandatory minimum 
sentences and the like. The preferable course today is to faithfully implement the 
congressional purposes underlying the Sentencing Reform Act by following the Guidelines 
in all but unusual cases.


Note: Judge Cassell entered a later memorandum and opinion in the Wilson case that 
responded to  the district court opinions that had disagreed with his conclusion that the 
Sentence Guidelines are to be adhered to in all but the most unusual cases. That memorandum 
can be found at 2005 U.S. Dist. Lexis 1486. The memorandum was in the Court’s view made 
necessary because Wilson sought reconsideration after other courts had weighed in and 
disagreed with Judge Cassell’s analysis. The court denied Wilson’s  motion and concluded that 
it “remained convinced that it should give great weight to the Sentencing Guidelines in 
determining the appropriate sentence, varying from the Guidelines only in rare cases.” 

	In the 34 page second opinion, Judge Cassell made the following points:


1. Under the Booker remedial majority opinion, sentencing facts are to be decided by 
a preponderance of the evidence standard, not, as some courts have held, by the beyond a 
reasonable doubt standard.


2. The more flexible approach of Ranum (discussed infra)  and other cases is 
“flawed” because it gives too little consideration to the requirement that courts avoid 
unwarranted disparity; because it “significantly alters without clear justification the 
Guidelines approach of giving limited effect to offender characteristics”; and because it 
“gives undue emphasis to the prospect that an offender might become rehabilitated while in 
prison.” 

3. Courts should defer to the Sentencing Commission’s determination of the 
relevance of offender characteristics because the Commission has “significant institutional 
advantages in determining whether use of certain factors can be squared with the purposes 
of punishment.”


4. The Guidelines departure provisions are part of the Guidelines that the court must 
take “into account” when imposing sentence under Booker.  “Unless the court calculates and 
then considers what the Guidelines advise as to a particular sentence in a particular case — 
that is, the initial Guidelines sentence adjusted by any applicable departures — the court is 
not in a position to follow Booker’s requirements.”  (Note that the Second Circuit has agreed 
with Judge Cassell on this point, in United States v. Crosby). 




	Guidelines Are Advisory When Applied Pursuant To a Statutory Safety Valve; Sentence 
Within Guidelines Range Imposed: United States v. Duran, 2005 U.S. Dist. Lexis 1287 (D.Utah): 
The defendant qualified for the “safety valve” provision to the ten-year mandatory minimum 
sentence for drug trafficking. The safety valve provision states that where the defendant so qualifies, 
the sentence is to be imposed “pursuant to” the Guidelines. The government argued that when the 
Guidelines are applicable under the safety valve provision, Booker is distinguishable and the 
Guidelines become mandatory. The government’s position was based on two grounds: 1) the Booker 
remedial majority did not invalidate any of the safety valve provisions; and 2) the safety valve is a 
matter of legislative grace and therefore it can be conditioned on the sentence being imposed 
pursuant to mandatory guidelines. But Judge Cassell rejected the government’s arguments, 
concluding as follows:

If  the government's argument in this case is correct, then the court must engage in 
judicial fact-finding that could increase the sentence that the court is legally required to 
imposed. That, of course, is the very thing that Booker forbids. Rather than read the safety 
valve provision as containing this constitutional defect, it is far better to read the provision 
as simply incorporating advisory Guidelines. As Booker itself explains, while Congress 
preferred a mandatory system, "that mandatory system is no longer an open choice."  As a 
result, it is appropriate to follow the conventional rule of statutory construction to avoid 
reading the statute as being constitutionally deficient.

In the future, Congress could, of course, choose to modify the safety valve statute so 
that qualifying defendants simply dropped from one mandatory minimum sentence to another 
lower mandatory sentence. For example, Congress could provide that anyone subject to a ten-year mandatory minimum who meets the safety valve criteria would then be subject to, say, 
a five-year mandatory minimum. But that is not the way the statute is currently drafted. If 
Booker means anything, it is that Congress is not free to say, in effect, that anyone subject to a ten-year mandatory minimum who meets the criteria must then face unconstitutional 
judicial fact-finding in the determination of the final sentence. In other words, the safety 
valve provision does not work some kind of Sixth Amendment alchemy and transform 
unconstitutionally binding guidelines into constitutionally binding guidelines.

For all these reasons, the court concludes that once the safety valve provision is 
satisfied, the court must look to the advisory Guidelines in determining the appropriate 
sentence. The court, however, retains discretion to ultimately determine the appropriate 
punishment. Of course, in exercising its discretion, "the court will give heavy weight to the 
Guidelines in determining an appropriate sentence." [citing Judge Cassell’s own opinion in 
Wilson, supra.] But the Guidelines - which are advisory in all other settings - are advisory 
in the safety valve setting as well.



	Judge Cassell then gave “heavy weight” to the Guidelines, and imposed a sentence of 87 
months–the lowest point of the applicable Guidelines sentencing range. Judge Cassell rejected the 
defendant’s argument that the circumstances called for a sentence below the Guidelines range:

Duran argues for a sentence even lower than 87 months, citing his lack of criminal record 
and his remorsefulness for his crime. These facts, however, are already fully reflected in the 
advisory Guideline sentence. As explained in Wilson, "In the exercise of its discretion, the 
court will only depart from those Guidelines in unusual cases for clearly identified and 
persuasive reasons." The defendant has not provided any good reason for believing that the 
Guidelines sentence is inappropriate in this case. Accordingly, the court - in exercising its 
discretion - will follow the advice of the Guidelines and impose an 87-month sentence.




	Agreeing With the Wilson View That Guidelines Are Entitled to Heavy Weight: United 
States v. Wanning, 4:03CR3001-1 (D. Neb. 2005): The Court agreed with Judge Cassell in Wilson, 
and disagreed with Judge Pratt in Myers and Judge Adelman in Ranum (both infra), as to the 
appropriate approach to sentencing after Booker. According to Judge Kopf, the Guidelines must be 
given substantial weight in order to assure uniformity in sentencing:

If one does not give the Guidelines “deference,” “considerable weight,” a “presumption of 
correctness,” or some similar significance, what does one do to harmonize and implement 
the vaunted statutory goals of sentencing that Judge Pratt and others use, cafeteria style, to 
do justice? If one reads the decisions of judges who give the Guidelines and their ranges no 
particular significance (“weight”), one is, sadly, left with the conclusion that well-meaning 
sentences are now being imposed with little or no coherent organizing principles. One day 
it may be deterrence (general or specific). Another day it might be “just punishment” that catches our fancy. On the third day we may be seen as promoting “respect for the law.” Of 
course, we never want a sentence longer than necessary. And so on, and so on. We end up 
selecting the sentencing goal(s) of the day (and thus the sentence of the moment) with much 
the same whimsy and lack of coherence as children picking the flavor of the day at the ice 
cream shop.

What is really going on here is that we judges think that Congress and the 
Commission are frequently too harsh. Goodness knows, I believe that. But, no matter how 
loudly we proclaim that it is not so, the impact of following the “mix-and-match” approach 
is to return federal sentencing practices to the period before the Guidelines when old white 
men like me could and did sentence anywhere they wanted so long as they uttered some legal 
mumbo jumbo. More importantly, such a practice flies in the face of what Congress clearly 
intended when it adopted a Guideline sentencing scheme. While the Guideline ranges are 
advisory, there is no good reason to throw the “baby out with the bath water.”

In summary, it is easy to pay lip service to the statutory purposes of sentencing when 
(perhaps subconsciously) we pick a sentence that happens to fit our personal views about 
crime and punishment. On the other hand, it is frequently unpleasant, but plainly correct, to 
accord the Guideline ranges the deference that Congress obviously intended. The fact that 
Guidelines are advisory provides no excuse or reason to do otherwise. On the contrary, the 
advisory nature of the Guidelines calls us to exercise self-restraint rather than relying upon 
our own idiosyncratic sense of justice. We may (too) cutely disparage the Guidelines as mere 
algorithms and thus give them no weight, but if that is our decision, we have no meaningful 
substitute for the neutrality, coherence, and equality (albeit harsh) that they provide.



	Judge Kopf noted that judges are required after Booker to consult the downward departure 
provisions in the Guidelines, and in that way they can ameliorate an otherwise harsh sentence. He 
concluded that in unusual cases, “a judge should also deviate from the Guidelines when normal 
departure theory fails but another sentencing range from within the Guidelines more accurately (and 
honestly) describes the real offense behavior.” However: “In most other circumstance, and despite 
the advisory character of the Guidelines, substantial weight should be given to the ranges produced 
by customary application of the Guidelines when a judge decides what sentence to impose.”

	Judge Kopf found no reason to deviate from the Guidelines sentence in the instant case:

The sentence in this case was reasonable because it fell within the otherwise 
applicable advisory Guidelines, substantial or heavy weight should be and was given to the 
Guidelines, a downward (or for that matter upward) departure under normal departure theory 
was unwarranted, and there were no other sufficient reasons tendered by the defendant, or 
found by me, to impose a different sentence.

	Applying the Guidelines and Denying a Downward Departure: United States v. Beal, 352 
F.Supp.2d 14 (D.Me. 2005): The court read Booker to support adherence to the Guidelines in the 
usual case. In this case, the court found nothing unusual, and imposed the Guidelines sentence. In 
setting the sentence, the court denied a downward departure under the Guidelines. The defendant was 
convicted of embezzlement because she took over $47,000 from her employer, a bank. Defendant 
sought a departure in her sentence under § 5K2.12, on the grounds that she was coerced or under 
duress to steal money because of her husband's drug addiction. The court found that under the facts 
presented, a departure under § 5K2.12 was not warranted. The court acknowledged that defendant 
and her husband were under enormous financial stress because of the husband's drug habit. However, 
§ 5K2.12 did not allow departure for financial stress. The court found that the physical threats 
alleged by defendant were insufficient to allow for the departure. There was no evidence that the 
husband ever physically harmed defendant or would have carried out his one threat of physical harm. 
Similarly, there was evidence that defendant's drug dealer would not have carried out physical threats 
for money owed. Additionally, there was evidence that defendant continued to steal significant 
amounts of money even after the husband was no longer using drugs.




	Applying the Guideline Provisions Concerning a Crime of Violence: United States v. 
Davis, 2005 U.S.Dist. Lexis 609 (D.Me): Reading Booker to require substantial deference to the 
Guidelines, the court applied the Guidelines in standard fashion and found that the defendant’s 
conviction for robbery by sudden snatching was a  “crime of violence.” 



	Adherence to Guidelines Even If Booker Is Retroactive: United States v. Morris, 2005 
U.S. Dist. Lexis 418, n.3  ( D.Conn.) : In a section 2255 action, the court refused to invalidate a 
sentence, and declared: “Even assuming that the Supreme Court's application of Blakely to the 
Sentencing Reform Act applies to cases on collateral review, it has no effect in Morris's case; I 
would have imposed the same sentence whether the guidelines were binding or advisory.”



	Booker Results In No Change of Guidelines Sentence: Collins v. United States, 2005 U.S. 
Dist. Lexis 2050 (D.Conn.): The court found that it would reach the same sentence under advisory 
guidelines as it had previously reached when the Guidelines were mandatory. Its analysis is as 
follows:

[D]espite the Supreme Court's recent holding in Booker/Fanfan that the Sentencing 
Guidelines are no longer mandatory, when sentencing a defendant I must continue to 
consider the Guidelines as well as all the factors listed in 18 U.S.C. § 3553(a).
Because of Collins' status as a career offender, the Guidelines recommended a 
sentence of imprisonment between 151 and 181 months. I sentenced Collins to 154 months' 
imprisonment. Although the Guidelines permitted me to sentence him to as few as 151 
months,  I imposed a somewhat lengthier sentence after considering the relevant factors.

Upon review of his case, I note that, even if Collins' sentence were before me for 
reconsideration, I would impose the same sentence that he received initially.




	Imposing a Guidelines Sentence After Considering Section 3553(a) Factors: United States 
v. Bihieri, 2005 WL 350585 (E.D. Va.): The defendant had previously been convicted of 
naturalization fraud, and then pleaded guilty to using a fraudulently procured passport, and then was 
convicted of making material false statements to federal agents about his relationship with a person 
affiliated with a terrorist organization. At sentencing, the government sought the imposition of 
terrorism-related sentencing enhancements; the court, applying the Guidelines, rejected the 
government’s arguments. Then the court imposed a sentence of 13 months, within the Guidelines 
sentencing range of 8 to 14 months. Its section 3553(a) analysis is as follows:

§ 3553 provides a list of goals for district judges to consider when imposing sentence, 
including (i) promoting respect for the law, (ii) providing just punishment for the offense 
given the seriousness, (iii) affording adequate deterrence to criminal conduct, (iv) protecting 
the public, and (v) providing the defendant with reasonable rehabilitative opportunities. Here, 
a thirteen month sentence is sufficient, but not greater than necessary to meet these 
objectives. Because Biheiri will be deported to Egypt immediately following his release from 
confinement, the goals of protecting the public and providing rehabilitative opportunities are 
of little import in the instant circumstances. And, while it may appear that a longer sentence 
is appropriate given Biheiri's involvement in terrorist financing, the principle that a defendant 
should only be punished for the offenses of conviction as provided by law commands that 
this involvement should not drive the sentence. Finally, the fact that a thirteen month 
sentence is within the Guidelines range provides assurance that Biheiri's sentence will not 
be markedly different from other sentences imposed in similar circumstances.

In passing, the court rejected the position of Judge Cassell that the Guidelines are entitled to “heavy 
weight”, but did note that the guideline sentencing range (including departures and adjustments) “is 
a useful starting point in fashioning a just and appropriate sentence.” 




	Relying Primarily On 3553(a) Factors, But Using the Guidelines Departure Provisions  
To Impose a Sentence Within the Guidelines: United States v. Myers, 2005 U.S. Dist. Lexis 1342 (S.D. Iowa):  The court followed the analysis in Ranum, (see below), and disagreed with Judge 
Cassell’s position that after Booker, the Guidelines are essentially definitive except in very unusual 
cases. The court declared that “if presumptive, the Guidelines would continue to overshadow the 
other factors listed in section 3553(a), causing an imbalance in the application of the statute to a 
particular defendant by making the Guidelines, in effect, mandatory.” Nonetheless, according to the 
Court, it imposed a sentence within the Guidelines, because it used the departure provision for 
aberrant behavior.

	 The Myers Court addressed concerns about uniformity in sentencing after Booker in the 
following passage: 

The Supreme Court characterized the basic statutory role of the sentencing system 
as the diminishment of disparity in sentencing. At first blush, a system of discretionary 
sentencing would appear to invite what Congress hoped to avoid, unfairness at sentencing. 
The Supreme Court in Booker, however, reminded judges and the public that true uniformity 
exists not in a one-size-fits-all scheme, but in "similar relationships between sentence and 
real conduct." This is the guiding principle at work in Booker. This Court will endeavor, 
then, to square the real conduct presented by the evidence presented concerning a particular 
defendant, with the public interests expressed through the sentencing statute, in order to 
deliver a judgment in a manner as even-handed and reasonable as humanly possible.

	The court applied its analysis to the sentence for a defendant who was charged with unlawful 
possession of an illegal firearm (that his cousin used to bludgeon a person to the point that the victim 
required fourteen staples to close the wound). The court noted that the defendant was not involved 
in the use of the shotgun in any violent act, and that he “has lived in an exemplary manner.” The 
defendant had a substance abuse problem for which he had been treated. “From all indications, the 
Defendant is an excellent and loving spouse, father, and role model to his children.” The defendant 
had a history of regular employment. The court also noted that “the family depends on the 
Defendant’s salary to maintain their household and simply to make ends meet.” As to the need for 
the sentence imposed, the Myers Court provided the following analysis: 

There has a been a violation of the law, no matter how unattended by an actual intent to 
violate the law on behalf of the Defendant. Accordingly, as a matter of general deterrence, 
the conduct involved should be punished in some fashion. While the plea of guilty to a 
federal felony may be a small irritation to some defendants, the federal felony conviction 
admitted to by this Defendant carries great weight. The Defendant has defined himself as a 
strong role model for personal accountability and responsibility to his children. He has been 
known for his high moral standards and proven character. The experience of the present 
prosecution has had a terrible impact on the Defendant and his family. Regardless of 
sentence, the Defendant will always be described, in part, as a felon - no small punishment 
for this Defendant. Moreover, there is no danger that this Defendant will commit another 
crime in the future. He is of no harm to his community and poses no future threat. In fact, any 
community would be proud to have him as a member and neighbor. In this rare instance, the Court also finds the defendant in no need of rehabilitation through "educational or vocational 
training ... or other correctional treatment." The Court also notes as especially character-worthy that the Defendant conceded, on the record, that the force of the indictment's reality 
and the pre-trial release program helped him to discover his addiction to alcohol. The 
sentence in this case will, as mandated by law, "be sufficient, but not greater than necessary, 
to comply with the purposes" with the need for sentence imposed.


The court noted that the sentencing range under the Guidelines was 20-30 months imprisonment. But 
this did not count a downward departure provided by the Guidelines for aberrant behavior. The Court 
found that a departure for aberrant behavior was warranted under the circumstances of this case. The 
court concluded that “the Guidelines, under section 5K2.20, provide an adequate basis for sentencing 
the defendant well below the Guidelines range.”

	 The court sentenced the defendant to a three-month term of probation. 




	Relying on Section 3553(a) Factors, But Sentencing Withing the Guidelines Range: 
United States v. West, 2005 U.S. Dist. Lexis 1123 (S.D.N.Y.): The Court rejected the Wilson 
analysis, supra, which holds that the Guidelines must be accorded heavy weight and that a defendant 
is to be sentenced within the Guidelines except in very unusual cases. The Court opted for a more 
flexible view, reasoning as follows:

The appropriate consideration of a number of the factors identified in subsection 3553(a), 
such as a defendant's history and characteristics, requires reliance upon facts not typically 
found by a jury nor admitted by a defendant at plea allocution, much as a sentencing court 
engaged in fact-finding under the Guidelines regime. Nothing in Booker appears to suggest 
that such fact-finding, as limited by the principles of Apprendi and its progeny, is 
inappropriate. Accordingly, this Court will sentence West based upon the facts admitted in 
connection with his plea and upon those facts found by the Court in the context of analysis 
under subsection 3553(a), as limited by Apprendi and Booker.

Applying this analysis to the facts, however, the West Court ended up sentencing the defendant 
within the Guideline range. The defendant pled guilty to wire fraud, in the amount of $5,000. But 
the amount of loss for the real offense was over $2,000,000. Application of the Guidelines, including 
a downward adjustment for acceptance of responsibility, resulted in a sentencing range of 57 to 71 
months. After considering the defendant’s background (including his difficult childhood, family ties, 
employment record and substance abuse problems), the Court declared as follows:


With due consideration of all of the factors identified in 18 U.S.C. § 3553(a), including the purposes set forth in 18 U.S.C. §  3553(a)(2) and the history and characteristics 
of the defendant, and with due consideration of the Sixth Amendment constraints set forth 
in Apprendi, West is sentenced to 60 months' imprisonment and three years' supervised 
release for the instant offense. This sentence, which falls toward the bottom of the advisory 
Guidelines  range, represents the statutory maximum terms of imprisonment and supervised 
release for the underlying offense. The terms imposed befit the need for a sentence, inter alia, 
to reflect the seriousness of the offense and to provide just punishment in light of an offense 
that affected scores of victims, some 200 of whom have submitted statements to the Court 
describing the financial, familial and emotional toll that their dealings with West has taken. 
By imposing a sentence within the Guidelines range, "the need to avoid unwarranted 
sentence disparities among defendants with similar records who have been found guilty of 
similar conduct" is presumptively satisfied. 18 U.S.C. §  3553(a)(6).




	No Stay In Imposition of Sentence, As It Would Not Be Changed By Booker: United 
States v. Ziskind, 2005 U.S.Dist. Lexis 1047 (D.Mass.): The court denied a motion for a stay of 
execution of sentence. The sentence was imposed before Booker, but the Court held that Booker 
would not help the defendant as the court would impose the same sentence under advisory 
guidelines:

The defendant correctly anticipated that aspects of the former sentencing guidelines regime 
for the federal courts was doomed by the Supreme Court's decision last term in Blakely v. 
Washington, 159 L. Ed. 2d 403, 124 S. Ct. 2531 (2004). However, the outcome of Booker 
v. United States, 2005 U.S. LEXIS 628, 2005 WL 50108 at *15 (U.S. Jan. 12, 2005) (opinion 
of Breyer, J.) as to remedy directs that the guidelines be treated as advisory. Treating the 
guidelines in such a fashion, I find that the sentence imposed under the mandatory guidelines 
scheme would in all likelihood be the sentence I would impose under an advisory guidelines 
sentencing scheme.    Consequently, I am of the view that refinement of federal sentencing 
guidelines law provided by Booker is of no particular assistance in supporting the defendant's 
claims of material impropriety in his sentence.



	Guidelines Are Entitled To Heavy Weight; Guidelines Sentence Found Eminently 
Reasonable: United States v. Peach, 2005 U.S. Dist. LEXIS 2630 (D.N.D.): The defendant was 
sentenced to a prison term of 100 months, within the Guidelines range, after pleading guilty to felon-firearm-and-ammunition possession. The possession was tied to a drive-by shooting. The court 
declared that it would follow the view of Judges Cassell and Kopf: that the Guidelines are entitled 
to heavy weight and divergence from the Guidelines should be limited to the unusual case. On this 
point, the court declared as follows: 

This Court is of the opinion that the proper methodology for sentencing in the post-Booker environment is that federal district courts should give the Sentencing Guidelines 
"substantial weight" and the Guideline range for sentencing as established by the Sentencing 
Commission provides a presumptively "reasonable" sentence for district courts to follow. 
This is in accord with the very recent pronouncement of the United States Sentencing 
Commission as well as the pronouncement of my colleague, Judge Richard Kopf in 
Nebraska.

This Court will continue to give consideration to the "advisory" Sentencing 
Guidelines which will be afforded "substantial weight" in sentencing hearings. The federal 
Sentencing Guidelines, policy statements, and the sentencing tables and ranges were created 
at the direction of Congress.  The statutory purposes of sentencing, as directed by Congress, 
are best reflected in the Guidelines. This Court in imposing a sentence will give careful and 
thoughtful consideration to the Sentencing Guidelines, the applicable policy statements, the 
guideline range for sentencing, and all relevant factors as enumerated in 18 U.S.C. §  
3553(a). Although the Sentencing Guidelines are now considered to be "advisory" rather than 
mandatory, the Court believes the Guidelines are presumptively reasonable and carry 
"substantial weight" in determining an appropriate and reasonable sentence. Under Booker, 
a sentence can be reversed if it is "unreasonable" and the passage of time will tell how that 
standard will evolve.



	The Peach court then explained its reasoning for sentencing within the Guidelines range:

The Court has carefully considered the factors enumerated in 18 U.S.C. §  3553(a). 
The Court is required to consider the need for the sentence to reflect the seriousness of the 
offense, to promote respect for the law, and to provide just punishment for the offense. 18 
U.S.C. §  3553(a)(2)(A). These factors weigh heavily towards imposing a lengthy sentence. 
This was a serious, drive-by shooting that occurred on or about April 17, 2004, when the 
Defendant was intoxicated and upset with his girlfriend after an evening of drinking. The 
Defendant was looking for his girlfriend and thought family members or others were hiding 
her in homes in the Dunseith area. The Defendant used a .308 rifle to shoot at homes in the 
North Dunseith Housing Complex while he was in .his car. Following the drive-by shootings, 
the Defendant led law enforcement officers on a high speed chase and he managed to  escape 
that evening. Fortunately, no one was injured by the drive-by shootings or the high speed 
chase. However, this was a serious felony offense which justifies a lengthy period of 
incarceration. And, when careful consideration is given to the need to provide adequate 
deterrence to criminal conduct, and to protect the public from further crimes of the 
defendant, a lengthy period of incarceration is justified. See 18 U.S.C. §  3553(a)(2) (B) and 
(C).

The Court has considered the nature and circumstances of the offense as well as the history and characteristics of the Defendant. See 18 U.S.C. §  3553(a)(1). The factors set 
forth in the PSR establish that the Defendant has had a troubled criminal history but he is 
also a young man who is intelligent (scored a 29 on his ACT exam), and has demonstrated 
a strong work ethic and the capacity to live a law-abiding lifestyle.

Finally, the Court has also considered the need to avoid unwarranted sentencing 
disparities (see 18 U.S.C. §  3553(a)(6)) and concludes that the advisory sentence range 
called for by the Guidelines (100-125 months) is a reasonable sentence  which satisfies the 
statutory purposes of sentencing as required under 18 U.S.C. §  3553(a).




	Sentence Within Guidelines After Section 3553(a) Factors Are Considered: United States 
v. Blume, 2005 U.S. Dist. LEXIS 2149 (S.D.N.Y.): The defendant pleaded guilty to attempt to 
commit mail fraud. Judge Sweet sentenced him after Booker to one year of probation. The defendant 
had no criminal history. The Guidelines range was for 0-6 months of imprisonment. Judge Sweet 
considered the section 3553(a) factors, noting particularly that the defendant was 63 and had never 
before committed a crime. He appeared to pose no threat to the community. Therefore: “No term of 
imprisonment and no term of supervised release shall be imposed.”



	Departing Under the Guidelines, After Consulting Section 3553(a) Factors: United States 
v. Kuhn, 351 F. Supp. 2d 696 (E.D. Mich. 2005): After a conviction for violation of the criminal 
provisions of the Clean Water Act, the court granted a four-level downward departure, before 
Booker. That departure was reversed for failure to give the government proper notice, and also 
because the judge’s departure was based on an impermissible conclusion that the nature of the 
offense was outside the “heartland” of pollution offenses.  On remand, and after Booker, the court 
once again entered a four-level downward departure, but this time on the basis of the defendant’s 
charitable contributions, good works, community service, and employment history. The court also 
noted that the circumstances of the offense bore some consideration, as no pollution actually 
occurred. The court found that the departure was warranted under the Supreme Court’s and the 
Circuit’s pre-Booker departure jurisprudence:

[T]he Court finds  that [under applicable departure precedent]  it may depart downward in 
this case if it determines that the defendant's charitable contributions and involvement in the 
community, including his continuous employment history in the public sector, are 
sufficiently unusual and "outside the heartland of cases" to warrant such a departure and 
involved a significant contribution of the defendant's time, personal skill, and personal 
involvement.

The Court believes that based on the facts of the case, * * * a downward departure from the now advisory Sentencing Guidelines is warranted. The defendant's involvement in 
his community extends well beyond mere financial contributions. Rather his community 
involvement includes thirty years as a Eucharistic and homebound minister, lector and parish 
council member at Holy Trinity church; service on the board of directors of the Bay Arts 
Council; president of Bay Fresh Start program, which is a local alternative to probation; 
volunteer worker for Habitat for Humanity and the Paint & Pride program; sponsor for the 
Delta College public television auction for over ten years; member of the Bay City All Saints 
School Board; volunteer athletic coach at the local YMCA; and volunteer at Bay City 
Creative Caring preparing meals for the day care center. He also has assisted residents of the 
Arete Center, a community corrections facility, obtain employment.

In addition, the Court has received a large volume of letters submitted on the 
defendant's behalf from individuals, including community and civic leaders, that are 
compelling and urge leniency. * * * Therefore, taking all of the relevant factors into account 
per Section 5K2.0, the defendant's motion for downward departure based on community 
service is justified, takes this offender outside of the heartland of offenders contemplated by 
the Guidelines, and favors a departure.


The court concluded as follows:

The Sentencing Guidelines in this case suggest a sentence in the range of 21 to 27 
months. The Court believes, however, that the nature and circumstances of the offense and 
the defendant's history justifies a sentence below that range. The Court is mindful of the 
importance of the environmental statutes and the need to enforce the strictures that ensure 
the safety of the environment. A sentence below the recommended range will achieve that 
goal. The stigma of a criminal record, exposure to a sentence of confinement (as the 
defendant has already served in this case), and monetary fines also promote respect for the 
law and provide just punishment in light of the seriousness of the offense, and they serve as 
a deterrence to others.

	The Court has considered the Sentencing Guidelines, and although they have been 
rendered advisory, the Court has accorded them significant weight. The Court also has 
considered the grounds for departure advanced by the defendant and finds merit in his arguments.
Accordingly, it is ORDERED that the defendant's motion for downward departure is 
GRANTED.  It is further ORDERED that the "split sentence" previously imposed is found 
to be an appropriate sentence under a totality of the circumstances. The sentence of six 
months in custody served in a community corrections center followed by six months of 
supervised release with the condition of home confinement on each of counts 1, 3, and 4, to 
be served concurrently, plus a fine of $ 6,000,  is reimposed.

Note: Technically this is a Guidelines-departure case, but the Court’s departure analysis seems 
more generous than had been permitted by most of the Circuits before Booker. Indeed, in this case, the court’s original downward departure had been reversed by the Circuit in part on the 
ground that the lower court’s “outside the heartland” analysis had been too generous. Then 
the court on remand departed on different grounds (personal characteristics) by once again 
using a generous “outside the heartland” analysis. 

	One question that Circuit courts will have to encounter is what to do about a 
“Guidelines-departure” sentence when the departure would not have been affirmed before 
Booker. An argument can be made that it makes no practical sense to retain the previous strict 
limitations on departures, because a reversal will just give the district court the opportunity 
to reach the same result by entering a Booker sentence. The factors used for a liberal departure 
can almost certainly be used under section 3553(a).  

	The case immediately below raises similar questions about whether a “flexible” use of 
the Guidelines should be subject to review for misapplication of the Guidelines, given the fact 
that the court could probably reach the same result by referring to section 3553(a). 




	Flexible Use of  the Guidelines To Prevent Disparity of Sentences Within a Conspiracy, 
While Using the Departure “Template”: United States v. Jaber, Criminal No. 02-CR-10201-NG
(D. Mass. 2005): Two defendants, Jaber and Momoh, were convicted for their parts in a conspiracy 
concerning pseudoephedrine. They were essentially small players. The major player, Abu-Lawi had 
cooperated and gave the names of the defendant to the government. Abu-Lawi received a sentence 
less than that sought by the government for Jaber and Momoh.  The Guidelines sentence for Jaber 
was a range of 70-87 months. The court stated that drug quantity might not, in this case, lead to an 
accurate sentence under section 3553(a): 

With respect to the amount of drugs in Jaber’s possession – what largely drove the 
Guidelines sentence –- I concluded that the amount did not accurately reflect his culpability. 
Sometimes quantity is an entirely appropriate proxy for culpability. At other times, it is not. 
All other things being equal, one who distributes a greater amount of illegal drugs is more 
culpable than one who distributes a lesser amount. But, as Judge Lynch noted in United 
States v. Emmenegger, 329 F. Supp. 2d 416, 427 (S.D. N.Y. 2004), a case dealing with fraud 
amounts, “[i]n many cases . . . the amount stolen is a relatively weak indicator of the moral 
seriousness of the offense or the need for deterrence.”  Drug quantity may well be a kind of 
accident, depending on the fortuities of law enforcement or even the market, as much as it 
reflects the defendant’s culpability.

Jaber did not set out to distribute a particular quantity of pseudoephedrine. At first, 
from January to July, he purchased only the quantities that Abu-Lawi required; nothing more, 
and nothing less. Then, when he started out on his own, he purchased ten cases of 
pseudoephedrine, or 62 kilograms, in a single transaction, which he paid for in three installments, but then could not sell. While the quantity may be an appropriate indicator of 
culpability for Abu-Lawi, it is not for Jaber. It does not, in short, reflect the true “nature and 
circumstances” of Jaber’s offense.
 

	The court also noted that Jaber’s attempt to cooperate with the authorities justified some 
reduction of the sentence:

With respect to Jaber's cooperation and acceptance of responsibility, Jaber labored mightily 
to cooperate with the government. In a sealed affidavit, the defendant revealed his 
considerable efforts to do so. In Florida, his cooperation did not produce any prosecutions, 
ostensibly because of a change in personnel in the United States Attorney’s office. I cannot 
give Jaber “credit” for that cooperation simply because I do not have all of the information 
in the government’s possession. Nevertheless, Jaber’s repeated efforts to help law 
enforcement surely bear on his extraordinary acceptance of responsibility, which is both a 
Guidelines factor and something that impacts on the likelihood of recidivism.


	The court’s final analysis of Jaber’s sentence was as follows:

The Guideline sentence, computed as I have set out, would have been a base offense 
level of 27 with a criminal history of I, or 70-87 months. But to arrive at a sentence under 
Booker, I must go beyond the Guideline framework, directly to the purposes of sentencing 
under 18 U.S.C. § 3553(a). Ironically, in this case, the Guidelines concerns about 
“unwarranted disparity among defendants with similar records who have been found guilty 
of similar conduct,” 18 U.S.C. § 3553(a)(6), call for an out-of-Guidelines adjustment. 
Ordinarily, the Guidelines do not permit me to make adjustments as between co-defendants 
in a single case, much less between defendants in separate indictments. See United States v. 
Kneeland, 138 F.3d 6, 16 (1st Cir. 1998). However, in the instant case, there is something 
troubling about the extent to which differences in sentencing were driven not by difference 
in the crime, but by the happenstance of the way the government indicted, the jurisdictions 
of indictment, and who ran to cooperate first. Because of Abu-Lawi’s prominence, and the 
timing of his cooperation, the government had virtually all it needed before it got to Jaber. 
Some adjustment is essential to reduce unwarranted disparity in the case at bar.

With respect to public safety and recidivism, 18 U.S. C. § 3553(A)(2)(c), I conclude 
that it is exceedingly unlikely that Jaber (or Momoh, as I describe below) will re-offend. 
They were marginal players at the outset. This experience surely capped their illegal career.

Following the Guidelines template, I departed downward four levels for Jaber, 
sentencing him to 51 months, roughly equivalent to the sentence of Abu-Lawi.


	The Jaber court found that Momoh was even more of a bit player; he tried to cooperate, but 
had no information with which to do so. The court found nonetheless that his efforts to cooperate 
justified a downward departure of three levels. This brought his Guideline sentence to the range of  
57 to 71 months. But the court reduced further, using the following analysis:

Under the Guidelines strictly construed, Momoh would not be eligible for any further 
reductions. The safety valve, see 18 U.S.C. § 3553(f)(1)(5), which allows for further 
reductions is reserved for individuals subject to a mandatory minimum sentence. There is no 
mandatory minimum for pseudoephedrine; the Guideline drafters simply excluded that 
substance from the provision describing the safety valve. Had the 57-71 months of the 
Guidelines range been a 60 month mandatory minimum, he would have qualified for safety 
valve relief. 

But, at the very least, Momoh’s situation reflects the concerns that animated the 
enactment of the "safety valve," which enabled certain low-level drug offenders to escape out 
from under mandatory minimum drug sentences, provided the offenders met fairly rigorous 
criteria. Prior to the safety valve’s passage, a high level offender would offer to cooperate 
with the government against his subordinates. The subordinates -- particularly those at the 
bottom -- were unable to cooperate meaningfully because they knew nothing. It was not at 
all unlikely that the subordinates would be sentenced to terms longer than that of the 
“kingpin.”  That is precisely the situation in the case at bar. Abu-Lawi got 51 months; 
Momoh was facing 57-71 months. 

While the government believes that the Guidelines are entirely adequate to reflect 
Momoh’s culpability and the appropriate sentence, I do not agree. The two level minor role 
adjustment does not begin to reflect his position in this enterprise -- an employee, on a salary, 
taking directions from Jaber. Moreover, if the drug quantity did not adequately reflect Jaber’s 
culpability, it surely does not reflect Momoh’s. Momoh was a functionary. Although his 
responsibilities were growing, he still did not take a profit; he was on salary. He had even 
less control over the direction of the enterprise than Jaber. He took orders from Jaber. The 
amount of pseudoephedrine that passed through his hands reflects someone else's decisions, 
not his own. Even in a Guidelines regime, I would have concluded that Momoh’s sentence 
falls outside of the heartland of like offenders.

Moreover, between 2000 and the date of Momoh’s arrest in 2002, there is no 
evidence that he engaged in any criminal acts.Indeed, just the opposite: He worked as a 
mental health worker in Lowell. He counseled individuals on a crisis hotline and gave 
referrals to hospitals. His hours were from 11:00 p.m. to 7:00 a.m. In addition, Momoh 
worked at the University of Massachusetts Memorial Health Alliance Hospital in the same 
capacity.

On pretrial release until sentencing, his record was perfect. This was especially 
significant given the stressors in his life -- a wife who was hospitalized and dysfunctional, with Momoh effectively taking over the care of four young children. Measuring a departure 
for “extraordinary family obligations” now in the light of Booker and the purposes of 
sentencing (particularly the likelihood of recidivism), I would find that Momoh qualified for 
a downward departure on these grounds as well.

None of the purposes of sentencing outlined in 18 U.S.C. § 3553(a) were served by 
Momoh’s incarceration. Accordingly, I sentenced Momoh to “time served,” and 2 years of 
probation, 6 months of which were to be spent in home detention.



	The court concluded that in its view, the sentences imposed remained Guidelines sentences:


The sentences of Philip Momoh and Issa Jaber are essentially Guideline sentences 
informed by the teachings of Booker. Each Guideline provision was interpreted with a view 
to the statutory purposes of sentencing, and their application to the cases at bar. In addition, 
each composite sentence was evaluated against the same statutory purposes. Such a common 
law process lies at the heart of judging.


 










CASES IN WHICH THE DISTRICT COURT DIVERGED FROM THE 
GUIDELINES AND SET A LOWER SENTENCE


	Relying on 3553(a) Factors To Impose a Sentence Below the Guidelines: United States 
v. Ranum, Case No. 04-CR-31 (E.D. Wis. January 14, 2005): The court disagreed with Judge 
Cassell’s position that after Booker, the Guidelines are essentially definitive except in very unusual 
cases. The court stated that after Booker, sentencing courts are required to consult the Guidelines, 
but they are required to consider the factors set forth in 18 U.S.C. 3553(a) as well. The court 
contended that some of those statutory factors actually conflict with the Guidelines. For example, 
3553(a) states that the court must consider the characteristics and history of the defendant; but under 
the Guidelines, the defendant’s character and background are generally irrelevant, and the only 
history that can be considered is criminal history. “Thus, in cases in which a defendant’s history and 
character are positive, consideration of all of the § 3553(a) factors might call for a sentence outside 
the guideline range.” The court declared that “in every case, courts must now consider all of the § 
3553(a) factors, not just the guidelines.  And where the guidelines conflict with other factors set forth 
in § 3553(a), courts will have to resolve the conflicts.”

	The defendant in Ranum was a bank official who made unauthorized loans to a start-up 
corporation, GLC,  and lied to the bank about it. His actions were not motivated by personal profit. 
The court found that the Guidelines called for a sentence of 37-46 months. The defendant argued for 
a period of home confinement. The court decided that the appropriate sentence was imprisonment 
for a year and a day. 

	The Ranum court provided an extensive explanation for its divergence from the Guidelines 
in the following section of the opinion:

I determined that the factors set forth in § 3553(a) fell into three general categories: 
the nature of the offense, the history and character of the defendant, and the needs of the 
public and the victims of the offense. I analyzed each category and in so doing considered 
the specific statutory factors under § 3553(a), including the advisory guidelines.

First, I considered the nature of the offense.  The offense was serious for several 
reasons, the primary one being the amount of the loss.  In addition, defendant made repeated 
loans outside of his authority over an extended period of time, abusing his employer’s trust. 
When things started to go badly, defendant was not honest with his employer, recklessly 
loaned GLC more money and attempted to conceal what he had done.

However, defendant’s culpability was mitigated in that he did not act for personal 
gain or for improper personal gain of another.  Under § 3553(a) and the decisions of the 
Supreme Court, a sentencing court may properly consider a defendant’s motive.  Wisconsin 
v. Mitchell, 508 U.S. 476, 485 (1993) (stating that “the defendant’s motive for committing 
the offense is one important factor”).  In the present case, defendant did not know Craig and Diehl before he lent them money, and he had no personal stake in making the loans.  Nor did 
he intend to harm the bank.  On the contrary, he wanted GLC to succeed so that it could 
repay the loans.  When the loans went bad, defendant made attempts to protect the bank.  
Further, it was by no means a foregone conclusion that GLC would fail. * * *  The evidence 
presented at trial showed that GLC’s venture was a promising one and generated substantial 
early bookings. * * *  Thus, although the offense was a serious one, I found some of the 
circumstances surrounding it to be unusual.  

Defendant’s offense level under the advisory guidelines was largely the product of 
the loss amount.  One of the primary limitations of the guidelines, particularly in white-collar 
cases, is their mechanical correlation between loss and offense level.  For example, the 
guidelines treat a person who steals $100,000 to finance a lavish lifestyle the same as 
someone who steals the same amount to pay for an operation for a sick child.   It is true that, 
as the government argued in the present case, from the victim’s perspective the loss is the 
same no matter why it occurred.  But from the standpoint of personal culpability, there is a 
significant difference.  In the present case, defendant did not act for personal gain.  He made 
loans outside his authority and was reckless with his employer’s money.  But that is not the 
same as stealing it.  Thus, due to the nature of the case, I found the guideline range, which 
depended so heavily on the loss amount, greater than necessary.

I then considered the second general category – the history and character of 
defendant.  The factors in this category weighed heavily in defendant’s favor.  He is fifty 
years old, had no prior record, a solid employment history, and is a devoted family man.  He 
has two children, one of whom is still in school.  Prior to his recent marriage, he was a single 
father who did an excellent job of  raising two daughters.  He also provides care and support 
for his elderly parents.  His father suffers from Alzheimer’s disease and is particularly 
dependent on defendant – defendant is one of the few people he still recognizes.  Defendant’s 
mother is also elderly and suffers from depression.  I concluded that defendant’s absence 
would have a profoundly adverse impact on both his children and his parents.  Defendant 
himself suffers from serious health problems, including diabetes and sleep apnea. In addition, 
numerous friends and business associates wrote letters attesting to defendant’s good 
character.  Of particular interest were letters from defendant’s former boss and a former co-worker from State Financial Bank.  Both spoke highly of defendant.

I also noted that defendant’s conviction had significant collateral effects on him.  
After his termination by State Financial Bank, defendant obtained a good job at Anchor 
Bank.  As a result of the conviction he lost that job and will be unable to work in banking 
again.  Under all of the circumstances, I concluded that defendant is not a danger to society 
and is highly unlikely to reoffend.  

Finally, I considered the needs of the public and the victim.  Because the case was so 
unusual, I doubted whether a prison sentence would have much value as a deterrent.  Loan 
officers will generally follow bank rules because their jobs depend on it.  As previously stated, I also concluded that the public did not need to be protected from defendant.  As for 
the victim, the bank, defendant’s ability to make restitution would be enhanced if he was not 
incarcerated for an overly long time. 

Nevertheless, in order to promote respect for the law and in recognition of the 
significant loss to the bank, I concluded that defendant had to be confined for a significant 
period of time.  However, I concluded that the sentence called for by the guidelines, 37-46 
months, was much greater than necessary to satisfy the purposes of sentencing set forth in 
§ 3553(a).  The range does not properly account for defendant’s absence of interest in 
personal gain, for the fact that GLC could easily have succeeded, for defendant’s otherwise 
outstanding character and for the significant benefits to family members resulting from his 
presence.  Instead, I imposed a sentence of twelve months and one day, followed by five 
years of supervised release.  This sentence was sufficient to promote respect for the law and 
account for defendant’s serious abuse of trust over an extended period of time.




	Applying Ranum Methodology To Impose a Sentence Below the Guidelines: United States 
v. Galves-Barrios, 04-Cr-14 (E.D. Wis. 2005): The Court applied the methodology it had 
established in Ranum, supra, under which the Guidelines are consulted but not given heavy weight. 
The defendant pled guilty to illegal entry after an aggravated felony. His prior felony was for 
aggravated battery with a firearm, which occurred when the defendant went to retrieve property from 
a person who had assaulted and robbed him. The Guidelines sentencing range was 41-51 months. 
The defendant argued for a sentence within the range of 15-21 months. The Court imposed a 
sentence of 24 months. Its reasoning for divergence from the Guidelines was as follows:

1. The seriousness of the crime of illegal re-entry was mitigated by the fact that the 
defendant returned to the United States to support his family and committed no further 
crimes after he arrived.

2. Defendant was a devoted family man, a hard worker, and he paid his taxes (unlike 
others, in the court’s experience, who illegally re-entered). His aggravated felony carried 
mitigating circumstances as well. The Court concluded that the defendant posed no threat to 
society.

3. A substantial prison sentence was required to promote respect for the immigration 
laws and to deter others from re-entering illegally. 

4. As to the Guidelines, the court determined that “the manner in which the guidelines 
calculated the defendant’s sentence was flawed”. Unlike other crimes, in which the 
Guidelines look at real offense conduct, the Guidelines for the crime of illegal re-entry are 
largely based on the defendant’s criminal history in setting the offense level. The Court essentially concluded that this was impermissible double-counting: “Although it is sound 
policy to increase a defendant’s sentence based on his prior record, it is questionable whether 
a sentence should be increased twice on that basis.” 

5. The court noted that the existence of “fast-track” downward departures for  illegal 
re-entry cases in some districts created disparity in sentencing. Those “fast-track” departures 
are available  only in certain districts (mainly Southwestern states) to aid in docket control; 
consequently, an illegal-reentry defendant in Wisconsin may be subject to a much longer 
sentence than a similarly situated defendant in a “fast-track” district. “Therefore, under 
Booker and § 3553(a)(6), it may be appropriate in some cases for courts to minimize the 
sentencing disparity that fast track programs create.”



The Galves-Barrios court summed up as follows:

Considering all of the above factors, I concluded that the advisory guideline range  
in the present case was somewhat greater than necessary to satisfy the purposes of 
sentencing. I reached this conclusion for several reasons. First, [the Guidelines sentence] was 
excessive because it was based on (and double counted) a prior conviction that did not reflect 
the degree of dangerousness that could justify such a dramatic [sentence]. Second, I 
considered it significant that defendant returned to the United States to be with and support 
his family, not to commit crimes or for purely economic reasons. Third, defendant promptly 
agreed to plead guilty, making it appropriate to reduce the disparity between his guideline 
sentence and those of defendants in fast-track districts. Instead, I concluded that a sentence 
of 24 months in prison was sufficient to reflect the seriousness of the offense, promote 
respect for the law and deter future crimes. 

One of a judge’s problems under a discretionary sentencing scheme is explaining why 
he has imposed a specific sentence. Generalizations as to the seriousness of the offense or 
the quality of the defendant’s character do little to explain a specific number within a broad 
statutory range. The advantage of having advisory guidelines is that judges can use  guideline 
terminology to translate findings under § 3553(a) into a specific sentence. * * *  In the 
present case, translating my assessment of such factors into guideline terms, I effectively 
granted a 4 level reduction by analogy to § 5K3.1. I also granted the defendant a 3 level 
reduction based on his motive for re-entering the United States. * * * 

With these reductions, defendant’s offense level would have been 17 and his criminal 
history category II, creating a low-end sentence of 18 months. However, in order to account 
for his prior, uncharged re-entry, I believe it proper to effectively increase the defendant’s 
criminal history category to III, creating a 21-27 month range. Under all of the circumstances, 
I concluded that a sentence in the middle of such range was appropriate. 

	Diverging From the Guidelines Due To 100:1 Crack/Powder Ratio: United States v. 
Smith, No. 02-CR-163 (E.D. Wisc. 2005). Judge Adelman, the author of Ranum, once again entered 
a sentence below the Guidelines. The reason for the divergence was that the defendant was convicted 
of a crack offense, and the Guidelines for crack are disproportionate to the Guidelines for powder.  
He sentenced the defendant on the basis of a 20:1 rather than a 100:1 ratio. Judge Adelman explained 
as follows:

As is now notorious, the guidelines create a 100 to 1 ratio between crack and powder 
cocaine. In other words, the guidelines treat possession of 50 grams of crack cocaine the 
same as they treat possession of 5000 grams (5 kilograms) of powder cocaine. Courts, 
commentators and the Sentencing Commission have long criticized this disparity, which 
lacks persuasive penological or scientific justification, and creates a racially disparate impact 
in federal sentencing.

The Commission has studied the issue in depth and concluded that the assumptions 
underlying the disparity between crack and powder are unsupported by data. * * *  [N]one 
of the previously offered reasons for the 100:1 ratio withstand scrutiny. Perhaps most 
troubling, however, is that the unjustifiably harsh crack penalties disproportionately impact 
on black defendants. * * * 

Primarily as the result of the different penalties for crack and powder cocaine, and 
contrary to one of the Sentencing Reform Act's primary goals, the sentencing guidelines have 
led to increased disparity between the sentences of blacks and whites. * * *  [T]he disparity 
in sentences involving crack and powder brings irrationality and possibly harmful mischief 
into the criminal justice system.  

To its great credit, the Commission has repeatedly sought to reduce the disparity. * 
* * Only Congress can correct the statutory problem, but after Booker district courts need no 
longer blindly adhere to the 100:1 guideline ratio. 

In the present case, I concluded that adherence to the guidelines would result in a 
sentence greater than necessary and would also create unwarranted disparity between 
defendants convicted of possessing powder cocaine and defendants convicted of possessing 
crack cocaine. The question then became what ratio to apply. Everyone seems to agree that 
100:1 is too high. * * *  The Commission has studied this issue and acquired expertise [and 
proposed a 20:1 ratio], [and thus] I gave its recent recommendation heavy weight.



	Diverging From the Guidelines In Order To Assure Uniform Sentencing Among Co-defendants: United States v. Revock, 2005 U.S. Dist. Lexis 1151 (D.Me.): Revock and Harris  pled 
guilty to stealing firearms. Harris’ plea was accepted before Booker was decided, and in this court 
the sentences at that time were imposed as if the Guidelines were invalid under Blakely (i.e., no enhancement could be based on a finding by a judge). The Guidelines called for a two-level increase 
if any of the firearms had an obliterated serial number. This increase was not imposed against Harris 
because he had not admitted it when pleading guilty, and it was not proven to a jury. Revock, 
however, was to be sentenced after Booker, and the Court found by a preponderance of the evidence 
that one of the guns stolen by the defendants had an obliterated serial number. The question, then, 
was whether the two-level increase should be imposed against Revock, when it had not been 
imposed against the co-defendant who pled guilty to exactly the same conduct. 

	The Court held that principles of uniformity required it to diverge from the Guidelines 
sentence, in order to give Revock the same sentence that Harris got. The Court’s analysis is as 
follows:

Both Harris and Revock accepted responsibility, with a resulting three-level decrease 
in the offense level.  As a result, the Total Offense Level for Revock is 13, while Harris's was 
11. They both have the same Criminal History, Category I. Therefore, the Guideline prison 
range for Harris was 6 to 14 months (I sentenced him to 10 months) but the range for 
Revock, solely by the accident that his sentence was delayed slightly, is 12 to 18 months. The 
two defendants are identical in all sentencing aspects but for this accident of date. The 
lawyers have not suggested and the case law does not support a Guideline-recognized basis 
for departure.

Following Booker, 125 S Ct. at 757, I look to the sentencing factors in 18 U.S.C. §  
3553(a) to determine whether to apply the advisory Guideline sentence. One factor I  
consider is "the need to avoid unwarranted sentence disparities among defendants with 
similar records who have been found guilty of similar conduct." 18 U.S.C. §  3553(a)(6). 
Here the conduct is not just similar but identical and the defendants' records are also virtually 
identical. Yet Revock is confronting more time in prison. I conclude that the Guideline 
sentence for Revock impedes the statutory goal of sentencing uniformity. I have considered 
all the other 3553(a) factors, and none of them counsels a different outcome. I therefore 
sentence Revock outside the Guideline range so that he receives the same sentence as Harris, 
10 months. The government agrees with my sentencing outside the Guideline range and 
observes that it did not (before Booker) expect to be able to obtain the two-level 
enhancement for obliteration and expected both defendants to receive the same sentence.

My decision today based upon the disparity factor of section 3553(a) represents a very 
narrow category of cases. It applies to defendants with similar records who engaged in joint 
criminal behavior where one participant -- sentenced between Blakely and Booker without 
an appeal of the sentence -- received the benefit of this District's post-Blakely approach, 
while the other participant was sentenced after Booker, without receiving the same benefit. 
The sentencing disparity that would result from applying the Guidelines in such a situation 
may sometimes warrant, as it does here, a sentence outside the Guideline range.
 

	Reducing a Zone D Offense to Avoid Imposition of Prison Time: United States v. Jones,  
2005 U.S. Dist. LEXIS 833 (D. Me.): The defendant was found in possession of firearms; this was 
a federal offense because he had previously been involuntarily committed to a mental institution. The 
Guidelines calculation was within the Zone D range, calling for a minimum of 12 months in prison. 
Both the government and the defendant agreed that a prison sentence would be counterproductive. 
They cited various downward departure provisions in the Guidelines, but the court found that none 
of them were applicable under the circumstances. The court held, however, that after Booker it could 
impose a sentence different from that called for by the Guidelines where warranted by unusual 
circumstances.  The court explained its divergence from the Guidelines in the following passage of 
the opinion:

For the reasons that follow, I conclude that I should not follow the Guidelines. Instead, I will 
impose a sentence that achieves the result sought by the parties' and Probation's request for 
a departure to a Zone C sentence.
This defendant has a documented and undisputed history of mental illness. He gets 
into trouble when he stops taking his medications. The occasion of his arrest on this offense 
was a paranoid episode in which he claimed that people were out to get him and that he 
would kill them first. On that day, at his camp, guns were observed laid out pointed in 
several different directions. He was observed behaving strangely on his ATV with a weapon, 
and he made threats of killing people. Later he barricaded himself in the back of his pickup 
truck when law enforcement arrived, and threatened to shoot them (although he could not 
reach his gun, which was in the cab of the pickup). He had not been taking his medications 
and he was consuming alcohol.
The defendant has served over 7 months in prison, from the time of his arrest August 
8, 2003, until his pre-trial release March 15, 2004. Since his release, intensive efforts have 
been undertaken to implement a treatment plan and provide social services so that he can 
function productively and so that the community can be protected. This has been 
accomplished. For over 10 months, the defendant has assiduously complied with every 
condition imposed upon him and, in particular, has diligently taken his medications. He now 
has an intensive case manager employed by the Bureau of Developmental Services. He has 
monthly appointments with the case manager. He has a substance abuse and mental health 
treatment provider at Oxford County Mental Health, Rumford. He meets him weekly. This 
provider in turns consults with a psychiatrist to review the medications. The defendant now 
receives Social Security disability benefits, which help pay for his medications. The 
defendant lives with his sister and her husband, and has two nephews in law enforcement 
who also help supervise him. Any break now in either his treatment or his ability to support 
himself (for example, interruption of his disability benefits) would significantly undermine 
and compromise his future success upon release from prison in another 3 to 4 months under 
a Guideline sentence (12 months, less good time, less the 7 months already served).
If I were in Zone C of the Guideline sentencing provisions, I could implement a so-called split sentence without even reducing the number of months (minimum of 12) that 
Offense Level 13 calls for. Since this defendant has already served over half that time, in Zone C I could sentence him now to home confinement of 5 months (the rest of the 
minimum 12-month sentence) as a condition of his 3-year term of supervised release. 
Together with other restrictive terms (continued mental health treatment, medication 
maintenance, abstinence from drugs and alcohol, prohibited association with others 
consuming drugs or alcohol, prohibited possession of any weapons, and permitting the 
supervising officer to search his residence for violations), I find that such a sentence would 
contribute to both the mental health of this defendant and the protection of the community.

Following Booker, I review the sentencing factors in 18 U.S.C. §  3553(a) in 
determining whether to apply the now advisory Guidelines. One factor listed there is "the 
need for the sentence imposed -- . . . (D) to provide the defendant with needed . . . medical 
care, or other correctional treatment in the most effective manner." 18 U.S.C. §  
3553(a)(2)(D). The sentence I contemplate here would accomplish that better than the 
Guideline sentence. Another listed factor is the need "to protect the public from further 
crimes of the defendant." Id. §  3553(a)(2)(C). I conclude that the marginal protection to the 
public afforded by a few more months in prison is more than offset by the increased risk 
upon this defendant's later release after the interruption of his treatment and other regimens. 
The sentence I contemplate here will in all likelihood better protect the public over the long 
term than the Guideline sentence. Section 3553(a)(1) instructs me to consider "the nature and 
circumstances of the offense and the history and characteristics of the defendant." I have 
already addressed this in large part, but I also observe that here it is undisputed that the 
defendant would have rid himself of his firearms after his first hospitalization had he known 
that he could no longer legally possess them. Addressing the other section 3553(a) factors, 
I conclude that my sentence will adequately reflect the offense seriousness, promote respect 
for the law, provide just punishment and afford adequate deterrence. 18 U.S.C. §  
3553(a)(2)(A),(B). 

In conclusion, I find that although the Guidelines do not authorize a departure, 
sentencing in Zone C (while maintaining the sentencing range of a Total Offense Level 13) 
will better accomplish the statutory goals of sentencing than the Guidelines do.



	Diverging From the Guidelines in an Illegal Reentry Case: United States v. Huerta-Rodriguez, 2005 U.S.Dist. Lexis 1398 (D. Neb.): The court rejected the view that the Guidelines 
are to be given heavy weight. It reasoned as follows:

Booker instructs that the court “consult” and “take into account” the Sentencing Guidelines. 
The court cannot adopt the position advanced by the government that a criminal sentence 
should fall within the Guidelines range, absent highly unusual circumstances. Such wholesale 
application of the Guidelines as per se unreasonable effectively converts the now-advisory 
guidelines to mandatory guidelines triggering unconstitutionality in the same way the 
Washington guidelines did in Blakely. Similarly, the court will not preserve a “de facto” mandatory Guidelines scheme by affording the Guidelines a presumption of reasonableness 
in every case. Such an interpretation of the Booker remedy would circumvent Booker’s 
substantive holding, and would defy the directive that the court consider the factors in 28 
U.S.C. § 3553(a).

In analyzing the weight to be given to the Guidelines, the Court found that in many cases “the 
Guidelines represent a reasonable estimation of a fair sentencing range” because the Guidelines for 
many crimes are based on in part on statistical analyses of pre-Guidelines sentencing practices. 
However, the presumption was not so strong for crimes such as fraud and drug trafficking, because 
the sentences for those crimes are based heavily on weight and amount of loss, rather than a 
statistical sampling.

	In the instant case, the defendant pled guilty to illegal reentry after a conviction for a violent 
felony. The “violent felony” in this case was driving while intoxicated.   The Guidelines sentence 
–  including a “fast-track” departure as well as other applicable downward departures –  called for 
a range of 57-70 months. The court imposed a sentence of 36 months. Its explanation was as follows:

Although there is no doubt that driving while intoxicated is a serious offense, it does not 
involve the same level of culpability as the crimes of violence that form the basis of the steep 
increase in sentence under the Guidelines. Also, the court notes that the “enhancing fact” that 
increased defendant’s base offense level (before any adjustments for acceptance of 
responsibility or departures) from 8 to 24 was a conviction for an offense that occurred 
almost ten years ago. Further, defendant has shown that he has been living and working in 
Nebraska for many years and is now married to a citizen. The court has also considered the 
regional sentencing disparities that occur in the prosecution and charging of immigration 
offenses and has considered that in other districts a similar defendant would not be 
prosecuted for illegal entry, but would be simply deported. * * *  Also, the court has 
considered that defendant served a substantial sentence for the violent felony, and has not 
committed any crimes of violence for ten years.

Under section 3553(a)(1), the court has considered "the nature and circumstances of 
the offense and the history and characteristics of the defendant." Defendant is 32 years old 
with a relatively clear record, except for alcohol-related incidents. The court finds that this 
sentence will adequately reflect the offense seriousness, promote respect for the law, provide 
just punishment and afford adequate deterrence. 18 U.S.C. § 3553(a)(1)(A) & (B). To the 
extent that this court is able to discern any sentencing disparity, the court finds that the 
sentence imposed herein will not materially impair the achievement of the sentencing goal 
of imposing similar punishments upon similarly situated defendants. Defendant is likely to 
be deported, but in the event he is not deported or returns to the United States, a supervised 
release term of three years will be imposed.


	Diverging From the Guidelines Where Conduct Is No Longer a Crime: United States v. Mullins, 2005 U.S. Dist. LEXIS 2194 (W.D. Va.): The defendant was convicted of an offense 
related to the possession of an assault weapon.  The Guidelines sentencing range was 57 to 71 
months. By the time of sentencing, Congress had allowed the assault weapons ban to lapse, so the 
defendant’s conduct would no longer be criminal. The court considered whether it could depart from 
the Guidelines on the ground that the defendant’s conduct was no longer criminal. It found it 
unnecessary to decide the departure question, because after Booker, the court would diverge from 
the Guidelines even if it could not use the departure provisions. Its decision to diverge from the 
Guidelines and impose a lower sentence is found in the following passage:

The applicable sentencing statute left untouched by Booker requires a sentencing 
court to impose a sentence not greater than necessary to comply with certain listed sentencing 
purposes, including "affording adequate deterrence to criminal conduct." 18 U.S.C.A. §  
3553(a)(2)(B). In the present case, neither the defendant nor others can be deterred by a 
sentence based on the guideline range for possession of a semiautomatic assault rifle, since 
that conduct is no longer criminal. Instead, the more apt guidelines range should be based on 
the conduct that is still criminal--selling a firearm without the proper documentation. That 
offense has a base offense level of 12. USSG §  2K2.1(a)(7). Adding the stipulated increases 
and subtracting the reduction for acceptance of responsibility produces a total offense level 
of 21, which has a sentencing range of 37 to 46 months for Criminal History Category I. 
Taking into account the guidelines as well as the sentencing goals of §  3553(a), I find that 
a reasonable sentence in this case is 40 months imprisonment. This sentence gives 
recognition to the guideline range while also applying an appropriate reduction because of 
the removal of criminality of the offense used to calculate that range.

Note: Two observations can be made about the result in Mullins. 

	First, the sentence could probably have been reached under mandatory Guidelines by 
using the departure provisions. The court’s decision to give a “Booker sentence” as opposed 
to a “Guidelines-departure” sentence is unfortunate, because the decision will add to the 
statistics for courts diverging from the Guidelines, when in fact that need not have been the 
case. This is why it is so important for courts to employ the departure provisions of the 
Guidelines before resorting to a “Booker sentence.”

	Second, even though the court diverged from the Guidelines, it ended up using the 
Guidelines as a referent—i.e., it imposed the Guidelines sentence for the conduct that remained 
criminal, and then sentenced in the middle of that Guideline to take account of the fact that 
the possession was criminal at the time the defendant was convicted. So a “Booker sentence” 
does not have to mean that the court is sentencing at whim. Even under a “Booker sentence”, 
the Guidelines remain an important reference point and a means for the court to explain its 
reasoning. 



	Downward Divergence From a Guidelines Sentence Due To Age of Defendant and Other 
Factors: United States v. Nellum, Cause No. 2:04-CR-30 PS (N.D. Ind. 2005): The defendant was 
convicted of crack cocaine and firearms offenses. After consideration of relevant conduct, the 
Guidelines sentence was in the range of 168-210 months. The court imposed a sentence of 110 
months. It relied on the following factors to support a divergence:

	1. The age of the defendant: 

First the Court considered the need for the sentence to reflect the seriousness of the offense 
and the need to deter Nellum and others from committing further crime. See §3553(a)(2). 
The factors in this category weighed heavily in mitigating the defendant’s sentence. Perhaps 
most important, the defendant is fifty-seven years old. If the Court were to give him a 
guideline sentence he would be over the age of seventy at the time of his release. The 
sentence of 108 months protects the public, provides just punishment and adequate 
deterrence. See § 3553(a)(2). If all goes as expected, with a sentence of 108 months, Nellum 
will be released from prison when he is roughly 65 years old. The likelihood of recidivism 
by a 65 year old is very low.

	2. The history and characteristics of the defendant, including his drug addiction: 

Nellum has a good relationship with his children and was a good father when he was clean 
and not using crack. Nellum’s daughter was present in the courtroom in support of her father 
during sentencing. Under the guidelines, family ties are not ordinarily relevant to determining 
the sentence. U.S.S.G. § 5H1.6. But under § 3553(a), the history and characteristics of the 
defendant, including his family ties, are pertinent to crafting an appropriate sentence.

In addition, the evidence at the sentencing hearing demonstrated that from 1973 until 
1991, when the defendant was not using drugs, he had no brushes with the law. By contrast, 
when he started using crack in 1991, everything in his life fell apart, and he found himself 
committing crimes to maintain his habit. See § 3553(a)(2). Crack addiction is clearly the root 
cause of Nellum’s criminal history. Indeed, four of his criminal history points – enough alone 
to put him in criminal history category III under the guidelines – are from two misdemeanor 
convictions for possession of crack for personal use. Thus, there is no question that the 
evidence from the sentencing hearing established beyond a doubt that Nellum is a serious 
crack addict who supported his habit by selling drugs. Under the guidelines, drug addiction 
is not ordinarily relevant to sentencing. See U.S.S.G. §5H1.4. But under § 3553(a)(2)(D), the 
defendant’s need for correctional treatment is relevant. 

In addition, Nellum has serious medical problems. Nellum suffers from high blood 
pressure, a blocked prostate, and actually suffered a heart attack in March 2004 while in 
custody. As with his drug addiction, under the guidelines, Nellum’s serious medical 
condition would not be relevant to his sentence. See U.S.S.G. § 5H1.4. But § 3553(a)(2) and 
Booker, “requires judges to impose sentences that . . . effectively provide the defendant with needed medical care.” Booker, 125 S. Ct. at 765.

The defendant is also an Army veteran, who was honorably discharged. (See PSR ¶ 
85.) Under the guidelines, Nellum’s military service is not ordinarily relevant in arriving at 
an appropriate sentence. See U.S.S.G. § 5H1.11. Yet, this Court finds it very relevant that 
a defendant honorably served his country when considering his history and characteristics. 
See § 3553(a)(1).

	3. The randomness of sentencing on the basis of drug quantity pursuant to drug buys:

	While recognizing the seriousness of the crime Nellum was convicted of, it is worth 
pointing out that under the guidelines, the weight of the narcotics is the driving force behind 
the sentence. The government is well aware that for every controlled buy that is made, the 
quantity of drugs is increased, and so is the sentence. There is a randomness to this in the 
following sense: Nellum’s guideline range would have been significantly decreased if he was 
arrested after the first buy on January 12, 2004, and not after the fourth buy. Under the 
guidelines, this fortuity increased Nellum’s guidelines range from 87 - 108 months (if 27 
grams of crack were involved), to 168 - 210 months. Indeed, on the other hand, if the officers 
wanted to, they probably could have made additional controlled buys from Nellum and the 
total weight of the drugs attributable to him would have been even higher and so too his 
sentence under the guidelines. None of this is meant as a criticism of the agents involved in 
this or any other drug investigation. To be sure, they are serving the public by ridding the 
streets of drugs, and every controlled purchase that is made is one less sale to a drug addict 
on the street. It is nonetheless difficult to ignore the random nature of how the system plays 
out in reality.

	4. The need to prevent disparity in sentencing: 

	To be sure, uniformity in sentencing is important. However, under the circumstances 
of this particular case, for the reasons stated above, the sentence called for by the guidelines, 
168-210 months, was greater than necessary to satisfy the purposes of sentencing set forth 
in § 3553(a). In other words, while this sentence may be disparate from the sentence given 
to other defendants who are “found guilty of similar conduct”, given the particular 
circumstances of this case – Nellum’s age, the likelihood of recidivism, his status as a 
veteran, his strong family ties, his medical condition, and his serious drug dependency – the 
Court does not view that disparity as being “unwarranted.” 18 U.S.C. § 3553(a)(6).




	Diverging from the Guidelines Because Criminal History Category Overstates the 
Seriousness of the Defendant’s Prior Crimes: United States v. Carvajal, 2005 U.S. Dist. LEXIS 
3076 (S.D.N.Y. 2005): In a “memorandum explaining sentencing” the court stated that it had diverged downward from the Guidelines sentence for counterfeiting and cocaine trafficking, because 
the defendant’s criminal history was overstated and resulted in a prison term that was more than 
necessary to accomplish the goals of section 3553(a). Specifically, the court found that two of the 
defendant’s convictions for attempted robbery should not be counted toward criminal history.  The 
court first noted that it would continue to hold hearings to determine the facts pertinent to sentencing, 
and would not resort to assumptions about the defendant or the crime: 

Justice Breyer's rulings in Booker comment on the historic sentencing procedures of 
judges which involved acquiring the relevant facts from all kinds of sources, and making 
sentencing evaluations without the necessity of formal findings. * * *  However, the lack of 
formal fact-finding procedures led to wide disparities in sentencing, of which Congress 
disapproved. 
The majority in Booker held that the part of the Sentencing Act making the 
Sentencing Guidelines mandatory is unconstitutional. I believe that this holding requires the 
District Judge to be skeptically careful of unarticulated facts and considerations subsumed 
in a sentence. The structure of factual hearings and formal findings are necessary if we are 
to conform our conduct to the Sentencing Reform Act, as we must, and if we are to respect 
the rationale that led the United States Supreme Court to invalidate the mandatory quality 
of the Act, but to uphold the Act in all other respects.


	As to the sentence diverging from the Guidelines, the court explained as follows:


Joseph Carvajal was convicted of a narcotics offense--conspiracy  to distribute crack 
cocaine. Since he was over 18 years of age, and was previously convicted at least twice of 
a violent crime (attempted robbery), he is to be punished as a Career Offender. U.S.S.G. §  
4B1.1. Because the statutory maximum for the crime conspiracy to distribute crack cocaine 
is 30 years, see 21 U.S.C. §  841, the Guidelines offense level is 34, and the Criminal History 
is to be considered at level VI. U.S.S.G. §  4B1.1(b)(B). The indicated level of custodial 
punishment is 262 to 327 months. U.S.S.G. §  5A. The government advocated this level of 
custodial punishment.

One could argue that punishing Carvajal at Criminal History Level VI overstates his 
level of criminal history. Carvajal's prior convictions for attempted robbery to arrive at the 
Career Offender designation, add to 17 points, well beyond criminal history level VI (13 
points or greater). If one were to deduct the 6 points used for the two prior convictions of 
attempted robbery, defendant would have an adjusted criminal history of 11. A criminal 
history level of 11 equates to a Criminal History category of V, equating to a range of 
custodial punishment of 235-293 months at Offense Level of 34. Under the Guidelines, 
departures for overstatements of criminal history for Career Offenders are limited to one 
category, U.S.S.G. §  4A1.3(b), that is, to Criminal History category IV, equates to a degree 
of custodial punishment of 210 to 262 months. The government objected to a departure below a range of custodial punishment of 210 to 262 months.

A sentencing of Carvajal to the range of custodial punishment appropriate to Offense 
Level 19 and Criminal History Category VI would have resulted in a sentence between 63 
to 78 months. A sentence in this range would have been sufficient to reflect the 
circumstances of the offense but, because of Career Offender calculations, not Carvajal's 
history and characteristics. Such a sentence would satisfy some, but not all, of the criteria of 
Section 3553(a)--the seriousness of the offense, respect for the law, and just punishment for 
the offense. But the public would not be protected sufficiently from further crimes of the 
defendant, for Carvajal has shown that prison terms have not ended his recidivist patterns. 
And thus punishment beyond Level 19 and Category VI appears necessary for the statutory 
goals to be satisfied.

The Career Offender guidelines satisfy these omissions, and provide the more serious 
punishment appropriate to Carvajal's recidivism. But they are excessive, in light of the nature 
of his recidivism,  for the Guidelines for Career Offenders are the same regardless of the 
severity of the crimes, the dangers posed to victims' and bystanders' lives, and other 
appropriate criteria. A sentence that satisfies only the Guidelines would be "greater than 
necessary, to comply with the purposes" set forth in the statute. * * * 

I believe that the concept of just punishment requires a further departure below 
Offense Level 34 and Criminal History Category V. In my opinion, a 168 month (14-year) 
term of custodial punishment of 168 month would be just punishment. Joseph Carvajal is 34 
years old, and will be 48 years old when he emerges from prison (or 15% less if he wins 
reductions for good behavior).
Rehabilitation is also a goal of punishment. 18 U.S.C. §  3553(a)(2)(D). That goal 
cannot be served if a defendant can look forward to nothing beyond imprisonment. Hope is 
the necessary condition of mankind,   for we are all created in the image of God. A judge 
should be hesitant before sentencing so severely that he destroys all hope and takes away all 
possibility of useful life. Punishment should not be more severe than that necessary to satisfy 
the goals of punishment.




DECISIONS ON OTHER POST-BOOKER QUESTIONS



	1. Blakelyization Retained as a Remedy:

	Applying Guidelines As Mandatory, With the Protections of “Blakelyization” Also Found 
Mandatory: United States v. Barkley,  Case No. 04-CR-119-H (N.D.Okla. January 24, 2005): 
The court held that the remedial majority opinion in Booker does not prevent courts from employing 
Blakelyization, i.e., treating the Guidelines as mandatory and requiring jury resolution of all facts that 
increase a sentence. The court declared that “by exercising its discretion so as to apply the 
Guidelines, modified to satisfy Blakely,  the Court will be better able to assist the process of 
developing a workable system in the future, when, not if, Congress undertakes to impose a 
mandatory complement of Guidelines sentencing.” The court concluded as follows:

The Court further finds that, as a matter of policy, a mandatory sentencing system, modified 
to satisfy Blakely, is better than a discretionary application of the current Guidelines. First, 
* * * a mandatory system is more effective in promoting uniformity, which, in turn, is critical 
to prevent erosion of public confidence in the rule of law. Second, the modifications 
necessary to satisfy Blakely, * * *  create a better system for protecting defendants’ rights. 
Indeed, the requirement of proof beyond a reasonable doubt for sentencing factors, the 
application of the rules of evidence and the reduction of the role of relevant conduct in 
sentencing all contribute to a more just system. These benefits, compelled by Blakely, 
outweigh any problems their administration may create for the sentencing system.

The court found that the guilty plea before it complied with the protections of Blakely. 


	Choosing Blakelyization As a Remedy On the Ground That It Is Not Prohibited By 
Booker: United States v. Huerta-Rodriguez, 2005 U.S.Dist. Lexis 1398 (D. Neb.): The court 
declared that it would employ Blakelyization as a remedy when the government sought a sentence 
that would be enhanced on the basis of a disputed question of fact. The court relied on the Due 
Process Clause, and concluded that a sentence could not be “reasonable” under Booker if it based 
“any significant increase in a defendant’s sentence on facts that have not been proved beyond a 
reasonable doubt.” The court concluded as follows on the need for Blakelyization: 

The court is cognizant that the limits of due process are defined with reference to the 
line that separates an element of a crime from a sentencing factor. That line remains blurred 
after Booker. In view of the uncertainty surrounding this issue, the court will err on the side 
of caution in protecting a criminal defendant’s constitutional rights. Just as a court should 
construe a statute to avoid a constitutional infirmity if possible, prudence dictates that the 
court should adopt sentencing procedures that lessen the potential that a sentence will later 
be found unconstitutional. * * *  In view of the foregoing, this court finds that it will continue to require that facts that enhance a sentence are properly pled in an indictment or 
information, and either admitted, or submitted to a jury (or to a court if the right to a trial by 
jury is waived) for determination by proof beyond a reasonable doubt.


	
See also United States v. Kelley, 2005 U.S. Dist. Lexis 2513 (D.Neb.) (court adheres to its position 
in Huerta-Gonzalez that Blakelyization is a permissible remedy after Booker; yet the court ends up 
using the departure provisions of the Guidelines to reach its sentence); United States v. Rohira, 
2005 U.S. Dist. LEXIS 1981 (N.D. Ohio) (granting motion for new trial in light of Booker because 
jury was not charged with finding loss amount beyond reasonable doubt, government agent’s 
unreliable loss estimate may have tainted jury’s decision on guilt, and “jury will have to consider that 
same factual issue at sentencing”).









	2. Mandatory Sentencing Under Armed Career Criminal Act: 



	Mandatory Sentencing Under Armed Career Criminal Act Requires the Jury To Find That 
Defendant Has Been Convicted of the Three Predicate Felonies: United States v. Greer,  2005 
WL 396368 (M.D.Ga.): The court held that a defendant could not receive a mandatory sentence as 
an “armed career criminal” unless the jury finds that the defendant has been convicted of the 
predicate felonies required by the ACCA. The government argued that under Almendarez-Torres, 
the defendant’s criminal history was a sentencing factor and not an element of the crime. But the 
court distinguished Alemendarez-Torres as follows: 

[T]he judicial factfinding urged by the Government in this case goes beyond a simple 
ministerial determination as to whether a defendant has previously been convicted of a crime. 
It requires the Court to evaluate the qualitative nature of the prior convictions to determine 
whether they were "violent" as contemplated by 18 U.S.C. § 924(e). Determining the factual 
nature of a prior conviction is materially different from simply finding the existence of a 
prior conviction for recidivism purposes. The Court finds that the Sixth Amendment to the 
Constitution, as interpreted in Booker and Blakely, reserves this type of factfinding for jury 
determination.

Nor was the Booker remedial opinion of assistance to the government; the statute in this case calls 
for a mandatory sentence if the defendant has been convicted of certain felonies.

	The court noted the limits of its holding:

To avoid misinterpretation of this Order, the Court finds it appropriate to articulate 
the narrow application of its ruling. First, it applies only to mandatory sentence 
enhancements. Second, it applies only to sentence enhancements that are based upon "the 
nature of a prior conviction" and not "the fact of a prior conviction." Third, it does not 
require a jury finding if an examination of the fact of the prior conviction combined with an 
evaluation of the essential elements of the offense unambiguously establish that the prior 
conviction falls in the category of offenses necessary for the application of the enhancement. 
Fourth, if it is necessary to look at factors beyond the fact of the prior conviction and the 
essential elements of the offense (such as the indictment, the plea agreement, and the jury 
charges), then a jury must make the factual finding to support the application of the 
enhancement. Finally, in its evaluation, the jury shall not re-determine whether the Defendant 
is guilty of the offense for which he was previously convicted, but the jury's evaluation shall 
be limited to determining whether the essential elements necessary for that previous 
conviction authorize the application of the enhancement.


	As to the sentence imposed, the court, applying the Guidelines, found the range to be 63 to 
78 months, in the absence of the mandatory enhancement for armed career criminals. The court 
imposed a sentence of 78 months. The Court found that its sentence at the top of the Guidelines 
range was “appropriate in light of the advisory Guidelines, a consideration of the factors set forth 
in 18 U.S.C. § 3553(a), and its interpretation of Booker.”

	Note: The court’s reasoning in Beal tracks the subsequent reasoning of a plurality of 
the Supreme Court in United States v. Shepard, which declared that the Almendarez-Torres 
exception to Apprendi allowed the judge to determine only the fact, and not the character, of 
the defendant’s prior convictions under the ACCA.
