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	The Supreme Court’s opinion in United States v. Booker, ___ U.S. ___, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005) has freed courts not only from the substantive mandates of the United States Sentencing Guidelines–the compulsory enhancements, binding sentencing ranges, etc –but from its procedural dictates as well. Courts now enjoy the discretion to impose stronger procedural protections at sentencing than the minimal standards dictated by the Guidelines. After Booker, procedurally speaking, what is not forbidden is allowed. This paper discusses some of the procedural reforms defendants should be urging courts to adopt in order to improve the accuracy and reliability of fact-finding at this most critical stage of the criminal process, the sentencing hearing.
	I. Introduction and Background
	Sentencing is historically the red–headed stepchild of the criminal process. It has never enjoyed the broad range of constitutional protections–proof beyond a reasonable doubt, right to confrontation, etc.–bestowed on its more glamorous sibling, the trial. In the words of the Supreme Court, “[j]udicial fact-finding in the course of selecting a sentence within the authorized range does not implicate the indictment, jury-trial, and reasonable-doubt components of the Fifth and Sixth Amendments.” Harris v. United States, 536 U.S. 545, 558 (2002); see also, United States v. Tardiff, 969 F.2d 1283, 1287 (1st Cir.1992)(no constitutional right to confrontation at sentencing)(collecting cases). “Sentencing courts have traditionally heard evidence and found facts without any prescribed burden of proof at all.” McMillan v. Pennsylvania, 477 U.S. 79, 91 (1986). Untethered by constitutional constraints, sentencing hearings have normally been bounded only by whatever limits on evidence or procedure an individual court decided to impose, with few formal mechanisms to insure reliability or guard against capriciousness.
	This “close enough for government work” approach is an artifact of an earlier time when sentencing really was the sideshow to the criminal justice system’s main event–the trial. This, of course, is no longer the case. In an era of highly determinate sentencing systems where only a tiny percentage of cases go to trial, sentencing has become by far the most important stage of the criminal process for most defendants. As the stakes at sentencing have increased so too has recognition of the need for more rigorous sentencing procedures. The Sentencing Guidelines represent one effort to rationalize and regularize the sentencing process and while they have been successful in bringing transparency to the process, they have fallen short in ensuring the most crucial aims of sentencing, accuracy and reliability, without which there can be no true claim of fairness or justice. The procedural protections the Guidelines afford defendants are minimal and, in some cases, frankly inadequate. Under the Guidelines, enhancements are regularly  imposed based on a bare preponderance of the evidence, hearsay is permissible, and confrontation is not required. United States v. Frondle, 918 F.2d 62, 64-65 (8th Cir. 1990) (court is “entitled to consider uncorroborated evidence, even hearsay, provided that the defendant is given an opportunity to explain or rebut the evidence”); United States v. Byrd, 898 F.2d 450, 452-53 (5th Cir. 1990) (defendant’s confrontation and cross-examination rights not violated by reliance on hearsay in PSR if given opportunity to present evidence and witnesses). Even unlawfully seized evidence that would have been excluded at trial may serve as the basis of significant sentencing enhancements.1	1 The Second Circuit has gone so far as to hold that the illegally seized evidence must be considered at sentencing, absent a showing that it was seized to enhance the sentence. United States v. Tejeda, 956 F.2d 1256, 1263 (2nd Cir. 1992).  As a result, the Guidelines allow sentences to double, triple, or even quadruple based on dubious evidence that would never pass muster at trial. The cumulative effect of the minimal burden of proof and the absence of notice or discovery requirements is that untested and unproven assertions in presentence reports regularly serve as the bases for considerable sentencing enhancements unless defendants can produce evidence and witnesses to, in essence, prove a negative.	
	II. Effect of Booker
	This situation was not necessarily changed by the Supreme Court’s remedial opinion in Booker which chose to make the Guidelines advisory rather than require facts which increase a defendant’s sentence to be proved to a jury beyond a reasonable doubt. As a result, even post-Booker, a defendant’s “maximum potential sentence [may] balloon ... based ... on facts extracted after trial from a report compiled by a probation officer who the judge thinks more likely got it right than got it wrong.” Blakely v. Washington 542 U.S. 296 (2004). For instance, in United States v. Gardner, 417 F.3d 541 (6th Cir. 2005), the court attributed a large quantity of drugs to the defendant based on a speculative and thinly supported finding that some money found in the defendant’s possession represented the proceeds of drug sales. This state of affairs is due, no doubt in large measure, to the fact that while courts recognize that Chapter One through Five of the Guidelines are now advisory, many do not apply the same mind set to Chapter Six, which sets forth the Guideline’s sentencing standards and procedures. This is understandable since there are only three pages to the chapter and the only real guidance offered to courts is that the rules of evidence do not apply, any evidence which has “sufficient indicia of reliability to supports its probably accuracy” can be used to increase a sentence,  U.S.S.G.  §6A1.3(a),2	2 U.S.S.G. §6A1.3(b) also makes reference to the right to a sentencing hearing (“[t]he court shall resolve disputed sentencing factors at sentencing hearing in accordance with Rule 32(i), Fed. R. Crim. P.). and the Commission itself “believes” that use of a preponderance of the evidence standard is good enough.3	3 There is no statutory basis for this standard of proof. The authority for it is based on the last paragraph in the Commentary to §6A1.3: “The Commission believes that use of a preponderance of the evidence standard is appropriate to meet due process requirements and policy concerns in resolving disputes regarding application of the guidelines to the facts of a case.”  U.S.S.G. §6A1.3, comment.
	While the Booker remedy was perhaps not all that defendants might hope for, by freeing courts from mandatory adherence to the Guidelines, it does provide courts with greater leeway to experiment with new procedures and standards in order to improve the accuracy, reliability and fairness of the sentencing process. Early returns suggest that courts are taking up this challenge. “While sentencing law is being reexamined in courts across the country–appropriately, in the judgment of this Court–one thing is clear: There is a new concern for procedural fairness in the finding of facts.” United States v. Malouf, 2005 WL 1398624 (D. Mass. 2005).
	This concern may express itself in a variety of ways. Some defendants are seeking to have courts impose new procedural safeguards at sentencing as a matter of law. So far, however, at least at the appellate level, post-Booker efforts to extend constitutional rights to sentencing have not been successful. See e.g. United States v. Dean, 414 F.3d 725, 730 (7th Cir. 2005)( post-Booker fact-finding at sentencing does not require “trial by jury, proof beyond a reasonable doubt, consideration limited to evidence that satisfies the requirements of admissibility that are found in the Federal Rules of Evidence, or any other such formalities”); United States v. Luciano, 2005 WL 1594576 (1st Cir. 2005)(Booker does not alter law holding no right to confrontation at sentencing). Even with the Apprendi revolution and the growing recognition that sentencing has become the “tail that wags the dog” of the criminal process, courts remain reluctant to mint “new” constitutional rights for criminal defendants. 
	Another approach–the one discussed in this paper–involves persuading courts to adopt more rigorous sentencing procedures not as a matter of law but as a matter of prudence.4	4 The Guidelines themselves, pre-Booker, not only recognized sentencing courts’ discretion to set the procedural parameters of sentencing determinations but listed several factors for courts to consider in so doing; “[t]he sentencing court must determine the appropriate procedure in light of the nature of the dispute, its relevance to the sentencing determination, and applicable case law.”  U.S.S.G. §6A1.3, comment.  Courts may not be required by the Constitution to follow a particular set of sentencing procedures but this does not mean that they are prohibited from adopting them in the sound exercise of the new discretion granted by Booker. The appeal of the discretionary approach, especially for courts concerned about sentencing accuracy but leery of unduly complicating the sentencing process, is that it allows the degree of procedural protection to be calibrated to the seriousness of the enhancement under consideration. Many courts might feel it overkill to insist on a mini-trial to determine whether the defendant should incur a two–level enhancement for, say, more than minimal planning but would not balk at requiring a live, non-hearsay witness or proof beyond a reasonable doubt when considering drug quantity issues which might double or triple a defendant’s sentence. The discretionary approach, in short, provides a basis for all courts, even those unconvinced that Booker grants defendants new procedural protections as a matter of law, to adopt better, more reliable sentencing practices.
	III. Cornerstones of a Fair Sentencing Process
	The core procedural goals of any sentencing system must be fairness and accuracy. When years of confinement ride on the court’s factual findings, a high degree of confidence must attach to these findings. Basic notions of fundamental fairness, due process and sound policy require that the facts are reliably found and that fact finding procedures are consistent among sentencing courts. Such goals can be greatly advanced under the current sentencing regime by urging courts to voluntarily adopt each of the following simple, familiar procedures: 
	1. Promote early disclosure of sentencing discovery,
	2. Require a higher level of confidence in facts by using an enhanced standard of proof,
3. Insist on increased accuracy of fact-finding by requiring witness testimony with opportunity for cross-examination.		
	A. Sentencing Discovery
	Since sentencing facts will continue to dictate the length of sentences imposed, the procedural goals of fairness and accuracy are not well-served by a system which lacks any requirement of notice or disclosure of these facts before a plea is entered. The present arrangement of dueling ex parte submissions to a presentence report writer is not only an affront to the goals of fairness, accuracy and transparency, but is an unnecessary drain on court resources.  Lamentably, this last reason may be the one which gets the most traction with courts. 
	While the government is not required to disclose facts affecting the application of the guidelines to the defense before the entry of a guilty plea, it is often in the interest of all parties, and certainly in the interest of the court, to promote early exchange of relevant information and evidence, whether one calls it discovery or not. At a minimum, courts should be urged to require any party wishing to present evidence to the court’s probation officer to disclose such evidence to the opposing party at the same time. This can be done either informally, during a pretrial conference, for example, or formally, through a standing order.
	Counsel should also request, along the lines of a Rule 16 request, that courts urge the parties to produce to one another any documents or other evidence which it intends to use regarding application of the sentencing guidelines or other factors enumerated in 18 U.S.C. § 3553(a). This should certainly be done before any hearing and hopefully before a plea is entered. Again, persuading courts that fairness and reliability will be better served by adopting such practices is the only card to play in making such requests. Requiring the government to disclose the evidence it intends to rely on to prove aggravating sentencing factors prevents the type of “sentencing by ambush” prevalent in the current system. Judges know all too well that many defendants, at the time they plead guilty, are wholly in the dark about the quantity of drugs or amount of loss the government intends to attribute to them at sentencing. Such blind pleas are not only manifestly unfair but also inefficient since they hinder early resolution of sentencing issues and are fertile sources of post-conviction litigation, regardless of the success rate.
	Defendants may continue to enjoy a due process right to a sentence based upon reliable information5	5 United States v. Tucker, 404 U.S. 443, 447 (1972) but courts need to be persuaded that without any form of notice or discovery of sentencing facts, vindication of this right is often illusory.6	6 Except, of course, in the limited case of upward departures, to which the Supreme Court has held that there is a right to notice. United States v. Burns, 501 U.S. 129, 138-39 (1991) (before a court may depart from the applicable sentencing guideline range on a ground not identified for departure either in the presentence report or in a party’s prehearing submission, the court must give the parties reasonable notice that it is contemplating such a departure and specify any ground).
	B. Enhanced Burden of Proof
	1. Historical Support for Use of a Heightened Standard of Proof
	The generally held view for most of the mandatory Guidelines’ reign was that guideline enhancements need only be proved by a preponderance of the evidence. In the words of the Supreme Court, “the Guidelines state that it is ‘appropriate’ that facts relevant to sentencing be proved by a preponderance of the evidence, U.S.S.G. § 6A1.3, comment, and we have held that application of the preponderance standard at sentencing generally satisfies due process.” United States v. Watts, 519 U.S. 148, 156 (1997) (citing McMillan v. Pennsylvania, 477 U.S. 79, 91-92 (1986)). Despite this view, even before Booker, several courts had identified situations where a heightened standard of proof might be required for especially momentous sentencing determinations. The first court to do so was the Third Circuit in United States v. Kikumura, 918 F.2d 1084 (3rd Cir. 1990). Faced with a district court departure which raised a defendant’s sentence from 30 months to 30 years, the Third Circuit concluded that increases of such magnitude must be proven by clear and convincing evidence. Id. at 1102. The Eighth Circuit has also suggested, without deciding, that a sentencing factor that produces an 18-level increase in a base offense level and a 7-fold increase in the permissible sentencing range might require clear and convincing evidence before it can be applied. United States v. Townley, 929 F.2d 365, 370 (8th Cir.1991). Other courts have expressed similar thoughts. See United States v. Trujillo, 959 F.2d 1377, 1382 (7th Cir.)(suggesting that clear and convincing evidence might be required for extraordinary upward adjustments or departures), cert. denied, 506 U.S. 897 (1992); United States v. Lam Kwong-Wah, 966 F.2d 682, 688 (D.C.Cir.) (same), cert. denied 506 U.S. 901 (1992). The Second Circuit has also noted that “a more rigorous standard” may be required when determining disputed aspects of relevant conduct “where such conduct, if proven, will significantly enhance a sentence.” United States v. Shonubi, 103 F.3d 1085, 1087-92 (2nd Cir. 1997).7	7 The Second Circuit has also held that under certain circumstances, such as “(i) an enormous upward adjustment (ii) for uncharged conduct (iii) not proved at trial and (iv) found by only a preponderance of the evidence, (v) where the court has substantial doubts as to the accuracy of the finding, the Court would be authorized to depart downward from the scheduled adjustment by reason of this extraordinary combination of circumstances.”  With respect to relevant conduct, when it is a basis for an upward departure, the court noted that any doubts the sentencing court had about the strength of the evidence could properly be resolved by use of its discretion as to whether and how much to depart.  United States v. Cordoba-Murgas, 233 F.3d 704, 708-10 (2nd Cir. 2000).
	It is the Ninth Circuit, however, which has the most highly developed case law dealing with the use of a heightened standard of proof at sentencing.  In United States v. Restrepo, 946 F.2d 654, 661 (9th Cir. 1991)(en banc), the Court held that “due process is generally satisfied when a district court uses the preponderance of the evidence standard in making findings in sentencing proceedings.” However, the Court also noted “there may be an exception to [this] general rule...when a sentencing factor has an extremely disproportionate effect on the sentence relative to the offense of conviction.”  Restrepo, 946 F.2d at 659. In such instances, the Court suggested, proof by clear and convincing evidence might be required.
	The Court first found error in a district court’s failure to apply a clear and convincing standard at sentencing in United States v. Hopper, 177 F.3d 824 (9th Cir.1999), cert. dismissed  United States v. Reed, 529 U.S. 1063 (2000). There the Court found that a seven-level increase to the defendants’ sentence, based on official victim and violent conduct enhancements, which increased the sentencing range by 48 months from 24-30 to 63-78 months, satisfied Restrepo’s “extremely disproportionate impact” test. Id. at 833. 
	In  United States v. Mezas de Jesus, 217 F.3d 638 (9th Cir. 2000), the Court held that the district court erred in applying the preponderance of the evidence standard in imposing a sentencing enhancement based on uncharged conduct. 217 F.3d at 643. In this alien in possession case, the district court enhanced the defendant’s sentence nine levels after finding that the firearm was used in an uncharged kidnaping. As a result, his sentencing range was increased from 21-27 months to 57-71 months. The Court stated that, “[a]lthough [the defendant] was sentenced at the low end of the enhanced sentencing range, he went from a ‘relatively short’ sentence of less than two years to nearly five years based on an offense for which he was never even charged.”  Id. at 643. The Court held that “Hopper [required] the evidence of the uncharged kidnaping to be established by clear and convincing evidence before it [could] be used to increase [the defendant’s] sentence.” Id. at 643.
	Finally, in United States v. Valensia, 222 F.3d 1173 (9th Cir. 2000), the Ninth Circuit identified a set of specific factors for courts to consider in determining whether a heightened standard of proof should be employed: 
	One.   Does the enhanced sentence fall within the maximum sentence for the crime alleged in the indictment? See Restrepo, 946 F.2d at 657, 662.

Two.  Does the enhanced sentence negate the presumption of innocence or the prosecution’s burden of proof for the crime alleged in the indictment?  See Restrepo, 946 F.2d at 657.
 
Three.  Do the facts offered in support of the enhancement create new offenses requiring separate punishment? See Restrepo, 946 F.2d at 657. 

Four.  Is the increase in sentence based on the extent of a conspiracy? See [United States v. Harrison-Philpot, 978 F.2d 1520, 1523-24 (9th Cir. 1992)]. 

Five.  Is the increase in the number of offense levels less than or equal to four? See Hopper, 177 F.3d at 833. 

Six.  Is the length of the enhanced sentence more than double the length of the sentence authorized by the initial sentencing guideline range in a case where the defendant would otherwise have received a relatively short sentence? See Mezas de Jesus, 217 F.3d at 643;  Hopper, 177 F.3d at 833.

Id. at 1182. In identifying these factors, the Court was careful to note that it was not attempting to articulate a bright-line rule. Rather, in the words of the Court, “we have considered the disparity between the sentence that could have been imposed under the initial sentencing guideline range and the sentence actually imposed on a case-by-case basis, without relying on any single factor as controlling. This totality of the circumstances approach to this question is consistent with the Supreme Court's instruction that ‘[d]ue process is flexible and calls for such procedural protections as the particular situation demands.’” Id. at 1182 (quoting Morrissey v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972)).
	2. Heightened Standard of Proof Post-Booker
	These cases show that, even in the largely unfriendly legal environment of the mandatory Guidelines system, some forward-thinking courts had recognized that extraordinary sentence increases should not be based on facts “proven” to a degree of certainty barely greater than a coin flip. Now a growing number of courts, perhaps emboldened by the broader discretion granted by Booker, have had a similar epiphany and are implementing sentencing procedures which utilize a heightened standard for at least some sentencing decisions.
	In United States v. Gray, 362 F.Supp.2d 714, 719 (S.D.W.Va 2005), the defendant argued that, in light of Booker, “reasonable doubt is the correct burden of proof to apply to factual determinations at sentencing.”  The district disagreed, stating that “[m]y reading of Booker... suggests that the advisory Guideline determinations must still be made by a preponderance of the evidence.”8	8Note that his conclusion, while it appears to represent the current majority view, see e.g. United States v. Gonzalez, 407 F.3d 118, 124 (2nd Cir 2005), is far from indisputable. Justice Thomas, for one, has a different take. In Booker, he wrote that Justice Stevens’ substantive majority opinion “corrects the [Sentencing Commission’s] mistaken belief,” set forth in U.S.S.G. § 6A1.3, that “use of a preponderance of the evidence standard is appropriate to meet due process concerns and policy concerns in resolving disputes regarding application of the guidelines to the facts of a case.” 125 S.Ct. at 799 (Thomas, J., concurring in substantive majority opinion, dissenting to remedial majority opinion). Id. However, thankfully for this paper, the court went on to say that “the reasonable-doubt standard does retain some usefulness in the new advisory system.” Id. at 720. The court reasoned that,
...the Guidelines are now advice rather than instruction. One of the fundamental problems with advice is determining how much confidence to place in it. The reliability of the advice helps inform that determination, and reliability is best quantified through an appropriate standard of proof.  Specifically, the reasonable-doubt standard offers a useful method for measuring the degree of certainty that I have in the factual determinations underpinning the advisory Guideline range.

Id. at 720 (emphasis supplied).  

	The court observed that “[t]he burden of proof represents a substantive embodiment of social values regarding the risk of error” and that “[t]he reasonable-doubt standard in particular serves as a reminder and a message that ‘[i]n the administration of criminal justice, our society imposes almost the entire risk of error upon itself.’” Gray, 362 F.Supp.2d at 723 (quoting Addington v. Texas, 441 U.S. 418, 423-24(1979)). In the words of Justice Harlan, the chosen standard of proof operates “to instruct the fact-finder concerning the degree of confidence our society thinks he should have in the correctness of factual conclusions for a particular type of adjudication.” In re Winship, 397 U.S. 358, 370 (1970) (Harlan, J. concurring). For instance, because we believe that it is worse to convict an innocent man than let a guilty one go free, we insist on a very high level of confidence of guilt by requiring proof beyond a reasonable doubt.
	In Gray, the court reasoned that while the stakes at sentencing are not quite so high as at trial, they are nonetheless substantial:
Even though the defendant is already theoretically exposed to the maximum prison term allowed by statute, an erroneous factual determination regarding relevant conduct at sentencing will likely result in a longer period of incarceration than if the determination were not made. It therefore seems important to consider the risk of error when calculating the advisory range of incarceration. The reasonable-doubt standard presents a useful tool for closing the margin of error in this context. In essence, it helps me to measure the degree of certainty that I have in the Guideline advice before I sentence a defendant to prison.

 362 F.Supp.2d at 723 (emphasis supplied). 
	How does Gray propose this tool be used? In effect, the court uses the reasonable doubt standard as a cross-check to gauge its level of confidence in the Guideline range which results from factual findings made by a preponderance. After calculating the guideline range in the normal way using a preponderance standard, the court then determines “what the Guideline range would be if based solely on conduct that I have found beyond a reasonable doubt” and then looks to see whether and to what extent these two ranges diverge:
In many cases, the reasonable-doubt range will simply overlap exactly with the advisory Guideline range, and will give me enhanced confidence in sentencing determinations based on the Guideline advice. In other cases, however, there may be drastic differences between the two ranges. For example, envision a scenario in which the advisory Guideline range for a drug offense is 324-405 months.  Further imagine, based solely on findings made by a reasonable doubt at the sentencing hearing, that the range would be only 100-125 months. This disparity only becomes apparent when the reasonable-doubt standard is employed as an advisory tool. While this disparity is not strictly determinative of the ultimate sentence, it certainly indicates a much larger risk of factual error underlying the advisory Guideline calculations. Recognition of this disparity therefore helps me to determine the appropriate degree of deference that I should give to the Guideline advice.

Gray, 362 F.Supp.2d at 723 (emphasis supplied). The court in Gray thus uses the reasonable doubt standard not as the sole standard of proof at sentencing but as one aspect of a multi-factored analysis designed to ensure that the sentence ultimately imposed rests upon a firm factual basis. This approach has been favorably received by other courts. In United States v. Leroy, 2005 WL 1458080 (E.D. Wis. 2005), Judge Adelman, citing Gray, wrote “in determining what weight to give the advisory guidelines, it may be helpful for the court to consider whether any guideline enhancements are supported by evidence beyond a reasonable doubt” and noted “courts should not impose sentences based on the sort of flimsy evidence that often passed under the old regime.” Similarly, Judge Gertner cited Gray with approval in an opinion which noted “[i]f a substantial sentence hinges on a finding of a specific quantity, then... I (and the public) should have a high degree of confidence in this finding.” United States v. Malouf, 2005 WL 1398624 (D.Mass. 2005); see also, United States v. Coleman, 370 F.Supp.2d 661 (S.D. Ohio 2005).
	The approach adopted by Gray is not the only means of incorporating a higher standard of proof at sentencing. Other courts have gone farther and chosen to directly require proof beyond a reasonable doubt for all sentence enhancements.9	9The District Court in United States v. Schuler, 373 F. Supp. 2d 1244, 1248 (D.Wyo. 2005), has perhaps taken the most idiosyncratic approach, holding that “it is up to the District Court’s discretion as how to establish the factual basis for the sentencing factors.” Accordingly, the Court held that it may either allow the jury to find sentencing factors beyond a reasonable doubt or the Court may find the sentencing factors “by a preponderance of the evidence on it own accord.” Id.  In United States v. Huerta-Rodriguez, 355 F.Supp.2d 1019, 1027 (D.Neb.2005), Judge Bataillon determined that defendants should be “afforded procedural protections under the Fifth and Sixth Amendments in connection with any facts on which the government seeks to rely to increase a defendant’s sentence.” In adopting this procedure, the court noted that “[t]his approach may not be mandated by Booker, but it is not inconsistent with, nor prohibited by, Booker.” Id. The court located its authority to require a heightened standard of proof in its duty to impose a reasonable sentence. The court found that, in light of Jones10	10 Jones v. United States, 526 U.S. 227 (1999)., Apprendi11	11Apprendi v. New Jersey, 530 U.S. 466 (2000). and Ring12	12Ring v. Arizona, 536 U.S. 584 (2002)., “it can never be ‘reasonable’ to base any significant increase in a defendant’s sentence on facts that have not been proved beyond a reasonable doubt.” Id. at 1028. Therefore, the court held, in the exercise of its discretion, that it would not “rely on facts proved to a mere preponderance of evidence in order to increase a defendant's sentence to any significant degree.” Id. at 1029.
	Judge Bataillon expanded on this analysis in United States v. Okai, 2005 WL 2042301 (D. Neb. 2005). In Okai, the court rooted the requirement for proof beyond a reasonable doubt at sentencing in the Due Process Clause of the Fifth Amendment. The court noted that Booker’s remedy making the Guidelines advisory only purported to solve the Sixth Amendment problem of basing mandatory sentence increases on facts not found by the jury. Okai, 2005 WL 2042301 at *6. Whether the Fifth Amendment required these facts to be proved beyond a reasonable doubt was, in the court’s view, a “different question” which Booker did not address. Id. Support for the view that the Fifth Amendment right is distinct and severable from the right to jury trial is found in the Supreme Court’s decision in Winship which required judges, not juries, to apply the proof beyond a reasonable doubt standard in juvenile cases to provide “concrete substance for the presumption of innocence–that bedrock axiomatic and elementary principle whose enforcement lies at the foundation of the administration of our criminal law.” 397 U.S. at 363; see also United States v. Hardridge, 2005 WL 2065270 (10th Cir. 2005)(right to trial by jury and right to proof beyond a reasonable doubt are severable).
	Based on its reading of Apprendi and Blakely, the court concluded (a) “[t]he Due Process Clause is implicated whenever a judge determines a fact by a standard lower than ‘beyond a reasonable doubt’ if that factual finding would increase the punishment above the lawful sentence that could have been imposed absent that fact” and (b) that this due process problem is not solved by making the Guidelines advisory. Okai, 2005 WL 2042301 at *7; see also, United States v. Pimental, 367 F.Supp.2d 143, 152 (D.Mass.2005) (stating that “even if the Sixth Amendment's jury trial guarantee is not directly implicated because the regime is no longer a mandatory one, the Fifth Amendment's Due Process requirement is”); but see, Dean, supra. The court found encouragement for this view in Justice Thomas’s opinion in Booker which stated “[t]he Fifth Amendment requires proof beyond a reasonable doubt, not by a preponderance of the evidence, of any fact that increases the sentence beyond what could have been lawfully imposed on the basis of facts found by a jury or admitted by defendant.” Booker, 125 S.Ct. at 798 n. 6 (Thomas, J., dissenting in part). 
	In analyzing the issue, the court observed that Apprendi required proof beyond a reasonable doubt for any fact that increases the penalty for a crime beyond the prescribed statutory maximum and that, in Blakely, the court defined “statutory maximum” as “‘the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant.’” Okai, 2005 WL 2042301 at *7 (quoting Blakely, 124 S.Ct. at 2537)(emphasis in original). The court reasoned:
Blakely thus broadened Apprendi by requiring that “all facts ‘which the law makes essential to the punishment’” be subject to constitutional protections. Blakely, 124 S.Ct. at 2537 (quoting 1 J. Bishop, Criminal Procedure § 87  (2d ed. 1872)); see United States v. Malouf, 2005 WL 1398624 (D.Mass.2005). Any contention that by making the Guidelines merely advisory, the maximum sentence faced by a defendant again becomes the statutory maximum set forth in the United States Code would contravene Blakely.

Okai, 2005 WL 2042301 at *7. Accordingly, the court concluded, any fact not admitted by the defendant must be found beyond a reasonable doubt before it can be used to increase a defendant’s sentence.  Id. at *8.
	The court found an alternative ground for this conclusion in the doctrine of constitutional avoidance. The court noted that whether characterized as “elements” or “sentencing factors,” certain facts such as drug quantity, amount of loss or injury have a decisive impact on the defendant’s sentence even under the advisory Guidelines. The court, therefore, held:
Under the circumstances, the court finds that it should err on the side of caution in protecting a criminal defendant's constitutional rights. The principal of constitutional avoidance mandates that the federal sentencing statutes should be construed to avoid the difficult constitutional question of whether the imposition of a harsher sentence–whether characterized as a Guidelines sentence, a departure, or a deviance–violates due process when the greater punishment is based on facts found under a standard lower than proof beyond a reasonable doubt. See Clark v. Suarez-Martinez, ___ U.S. ___, ___, 125 S.Ct. 716, 724, 160 L.Ed.2d 734 (2005) (a court should construe a statute to avoid a constitutional infirmity if possible). Moreover, whatever the constitutional limitations on the advisory sentencing scheme, the court finds that it is not “reasonable” to base any significant increase in a defendant’s sentence on facts that have not been proved beyond a reasonable doubt. See Ring v. Arizona, 536 U.S. 584, 592-93 and n. 1 (2002) (holding that any fact essential to imposition of the death penalty must be submitted to a jury and found beyond a reasonable doubt); Apprendi, 530 U.S. at 477 (2000) (finding a sentence violates the right to “a jury determination that [the defendant] is guilty of every element of the crime with which he is charged, beyond a reasonable doubt”); Jones v. United States, 526 U.S. at 243 n. 6 (1999) (holding that the carjacking statute, if construed as defining a single crime with three maximum penalties instead of three distinct offenses would violate the Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment).

Okai, 2005 WL 2042301 at *10.
	Judge Gertner endorsed a similar Fifth Amendment–based approach in Pimental, supra: “Whether the Guidelines are presumptively reasonable, carefully considered, or something in between, they continue to play a critical role. Certain facts like the amount of loss continue to assume inordinate importance in the sentencing outcome. So long as they do, they should be tested by our highest standard of proof.” The judge noted the Booker remedial opinion making the Guidelines advisory did not erase the “[Supreme] Court’s new concern with the formal procedures for determining facts essential to sentencing” so forcefully expressed in the line of cases beginning with Jones and Apprendi and culminating in Blakely and the Booker merits opinion. Id. at 153. “We cannot have it both ways:  We cannot say that facts found by the judge are only advisory, that as a result, few procedural protections are necessary and also say that the Guidelines are critically important. If the Guidelines continue to be important, if facts the Guidelines make significant continue to be extremely relevant, then Due Process requires procedural safeguards and a heightened standard of proof, namely, proof beyond a reasonable doubt.” Id. at 154.
	As these cases show, there are compelling arguments for adopting some form of heightened proof at sentencing post-Booker. Whether defendants should urge courts to adopt the maximalist position of Okai, Huerta-Rodriguez and Pimental or the more measured approach of Gray is a choice to be made based on the particular circumstances of the case and court. However, wherever a defendant faces a substantial increase in punishment based on facts found by a judge, counsel should press the court to utilize a standard of proof at least sufficient to inspire a high degree of confidence in the reliability of its findings.
	C. Increased Accuracy of Fact Finding: Confrontation of Witnesses and Limitations on Hearsay

	While a heightened standard of proof improves sentencing accuracy by requiring that factual findings be supported by an higher quantity of evidence before they can be relied upon, accuracy can also be increased by improving the quality of evidence produced at sentencing. One way to increase quality is to implement procedures long used at trial to ensure that evidence considered by the fact-finder is either subject to cross-examination or otherwise shown to possess objective indicia of reliability.  
	Under the old regime, sentences were regularly enhanced based on information provided by witnesses who were never appeared in court and never subjected to cross-examination. This practice greatly undermines the accuracy of fact-finding at sentencing. Cross-examination has rightly been called “the greatest legal engine ever invented for the discovery of truth.” California v. Green, 399 U.S. 149, 158, 90 S. Ct. 1930, 1935, 26 L. Ed.2d 489 (1970) (quoting 5 Wigmore, Evidence § 1367). For a court interested in increasing the accuracy of fact-finding at sentencing, confrontation is a powerful and readily available tool. 
	The court in Gray addressed this notion in the context of a defendant’s right to confrontation of witnesses at sentencing. The court rejected the defendant’s claim that “the Supreme Court's recent decision in Crawford v. Washington, 541 U.S. 36 (2004) should apply at their sentencing hearings.” Gray, 362 F.Supp.2d at 724. The court noted that the federal courts have consistently held that Confrontation Clause of the Constitution does not apply to sentencing, id. (collecting cases), and found nothing in either Crawford or Booker which dictated a different result. Accordingly, the court held that “I cannot find that I am required to apply Crawford at sentencing.” Id. at 725.
	However, the court also recognized that this did not mean it was prohibited from applying confrontation clause principles at sentencing, as a matter of discretion, in order to increase the accuracy of its fact-finding. The court stated:
For hotly contested issues, however, the truth-seeking function of the Confrontation Clause deserves attention at sentencing.  In cases involving genuine disputes, my calculation of the advisory Guideline range requires that I must first consider the available evidence to resolve factual disputes and objections to the presentence report.  The adversarial system provides the best method of establishing the reliability of testimonial evidence and the appropriate weight to assign to such evidence.  Accordingly, I strongly encourage the use of witness testimony and cross-examination to resolve factual disputes at sentencing, notwithstanding my finding that Crawford does not apply at sentencing under the post-Booker sentencing regime.

Id. at 725 (emphasis supplied). Adopting a presumption that evidence which significantly increases a defendant’s sentence should be subject to cross-examination would probably do more to enhance the accuracy of sentencing fact-finding than any other single reform. It is little short of scandalous that, under current practice, sentences are routinely multiplied based on a police officer’s effectively unchallengeable second or third-hand account of what some informant told him about the defendant’s activities. Requiring the informant to appear in court and subject himself to the crucible of cross-examination would do much to ensure that sentences rest on a bedrock of fact and not a quicksand of speculation and surmise.
	Historically, there have been few firm limits on the types of evidence a court could consider at sentencing. In the words of one district court, “[w]hile certain rules of evidence apply to trial, it has long been a holding that a sentencing judge may hear any evidence which aids in the formulation of a just sentence.” United States v. Brown, 2005 WL 1907521 (W.D.Mo. 2005). This rule finds expression both in case law– “[w]hatever the prevailing sentencing philosophy, the sentencing authority has always been free to consider a wide range of relevant material,” Payne v. Tennessee, 501 U.S. 808, 821 (1991)–and in statutes. See Federal Rule of Evidence 1101(d)(3) (rules of evidence do not apply at sentencing); Title 18 U.S.C. § 3661 (“[n]o limitation shall be placed on the information concerning the background, character, and conduct of a person convicted of an offense which a court ... may receive and consider for the purposes of imposing an appropriate sentence”).
	However, this freedom to consider a wide range of information does not by any means imply that courts must engage in an evidentiary race to the bottom. Courts still have a duty to judge and are under no obligation to give weight to evidence of dubious plausibility or doubtful provenance. This idea, however, seems to have gotten a little lost during the time of the mandatory Guidelines reign. The Guidelines induced a strange passivity in many judges which caused them to credit evidence at sentencing which they would reject without hesitation if offered at trial. Perhaps one reason for this was the great deference, often approaching a presumption of correctness, accorded presentence reports. These PSRs, with their formal style and quasi-scientific calculations, lent an imprimatur of rigor and credibility to the facts contained therein. This blind fealty to the authority of the PSR is hardly deserved since these reports are rife with hearsay, conjecture and, occasionally, outright inaccuracies. See Booker, 125 S.Ct. at 790 (Scalia, J., dissenting)(questioning the remedial majority’s attachment to “bureaucratically prepared, hearsay-riddled presentence reports”).
	The post-Booker sentencing process, which places renewed emphasis on the exercise of a judge’s critical faculties, presents defense counsel with an opportunity to convince judges to look at PSRs with a new, perhaps more gimlet, eye. Under the Guidelines, fact-finding possessed a sort of binary quality: if a fact X was found, increase offense level by 10; if not found, no increase. Once the fact was found to exist by a mere preponderance of the evidence, the quality of evidence supporting that fact was irrelevant to the extent of increase which resulted. Post-Booker, a more nuanced approach is warranted. When faced with an police officer’s testimony regarding an informant’s estimate that the defendant distributed X quantity of drugs over the course of a conspiracy, the court, rather than simply imposing the increase for quantity X, might reasonably take into account the fact that the informant did not appear in court or that his estimate was based on recollection of distant events and discount the quantity or moderate the increase to take into account the infirmities in the quality of the proof. See United States v. Dazey, 403 F.3d 1147, 1177 (10th Cir. 2005) (“District courts might reasonably take into consideration the strength of the evidence in support of sentencing enhancements, rather than (as in the pre-Booker world) looking solely to whether there was a preponderance of the evidence, and applying Guidelines-specified enhancements accordingly”). This is not revolutionary; it is merely fair.
	IV.  Conclusion
	Booker requires that the sentence imposed by the district court be reasonable. Surely, no sentence can be reasonable unless it is based on evidence which is true and reliable. Improving the ability of a court to ascertain the truth is the purpose of both the requirement of proof beyond a reasonable doubt, see Ivan v. City of New York, 407 U.S. 203, 205 (1972), and that of confrontation and cross-examination. Jenkins v. Anderson, 447 U.S. 231, 238 (1980) (cross-examination furthers the function of the courts of justice to ascertain the truth). Therefore, what could be more reasonable than for a court, in the exercise of its discretion, to adopt these familiar, easily-applied procedures at sentencing to aid its search for the truth? All the tools of justice are now at sentencing courts’ disposal; it is our duty to convince these courts to use them.

