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	Blakely V. Washington offers an opportunity for Congress to re-examine how to reduce 
disparity in sentencing without sacrificing judicial control.  One system worth considering is that 
which Ohio adopted in 1996. The Ohio Plan attempts to foster consistency in sentencing without using 
numerical grids.

	Ohio first enacted legislation which created a set of usable sentencing principles instead of 
numerical grids to guide judges. The sentencing code set broad prison ranges for five categories of 
felonies. It required  judges to give reasons when  applying the principles to give sentences  within the 
ranges under a few circumstances. Lastly, it gave rights of appeal to both prosecution and defense and 
afforded appellate courts meaningful review power.

	By not using numerical grids but using broad prison ranges governed by principles, this system 
takes policy making power away from the sentencing commission and the prosecutor and confers it on 
the judiciary.  The British, Canadian, and other Commonwealth courts have used a similar system to 
control judicial discretion for nearly 100 years. The use of principles rather than numerical grids for 
sentencing functions similarly to concepts like negligence, proximate cause, and unreasonable restraint 
of trade in areas of civil law.

	A full description of the Ohio system is contained in the law review article–Sentencing 
Consistency: Basic Principles Instead of Numerical Grids: The Ohio Plan, 53 Case W. Res. L. Rev. 1 
(2002)--which Ohio Judge Burt W. Griffin and law Professor Lewis Katz have co-authored. Ohio 
judges like this system.  Consistency has been improved.  Prison crowding has been reduced. 

	The system has six basic components:	
1.  Statement of Overriding Purposes: “The overriding purposes of felony sentencing 
are to protect the public and to punish the offender.” Ohio Rev. Code, Section 
2929.11(A)
2.  Statement of Basic Principles: “A sentence should be reasonably calculated to 
achieve the overriding purposes of felony sentencing, should be commensurate with 
the seriousness of the offender’s conduct and its impact on the victim, and should be 
consistent with sentences imposed for similar conduct committed by similar 
offenders.”  Ohio Rev. Code Section 2929.11(B).
“A sentence should not impose an unnecessary burden on state or local 
governmental resources.” Ohio Rev. Code Section 2929.13(A)
3. Prison Sentence Ranges for Five Categories of Offenses Based Only on the Offense of Conviction.  These ranges are 1st degree felonies, 3-10 years; 2d degree, 2-8 years, 
3rd degree 1-5 years; 4th degree, 6 months to 18 months; 5th degree, 6 months to 12 
months.
		4.  Particularlized Guidance for When and When Not to Imprison:
	Without using numerical grids, the statute establishes presumptions against 
prison for drug users and lower level felonies and presumptions for prison for higher 
level felons.  The presumptions can be overcome when justified by reasons contained in the overriding purposes and basic principles. Ohio Rev. Code Sections 2929.13(B), 
(C), (D), and (E)(2). Since, unlike the statute in Blakely, these presumptions do not 
change the available range of prison sanctions, our sentencing commission believes the 
system does not invade the jury’s function.
		5.  Particularized Guidance for Length of Prison Sentence:
A.  If the offender has not been previously imprisoned, the minimum prison 
sentence should be imposed “unless the judge finds on the record that the 
minimum sentence will demean the seriousness of the offender’s conduct or 
not adequately protect the public from future crime.”  Ohio Rev. Code Section 
2929.14(B).
B.  The maximum prison sentence should be reserved for the offenders who 
have “committed the worst forms of the offense or pose the greatest likelihood 
of committing future crime.”  Ohio Rev. Code Section 2929.14(C).
C.  Consecutive sentences must be 1) Necessary to punish the offender or 
protect the public and 2) not disproportionate to the seriousness of the 
offender’s conduct and his/her danger to the public.
Again, this guidance does not change the range of available sentences available by 
virtue of the jury’s verdict and, thus, would not seem to give rise to application of 
Blakely considerations.
6.  Required Explanations and Judicial Review.  The sentencing judge must justify 
prison sentences for low level felonies, non-prison sentences for higher level felonies, 
and prison sentences greater than minimum, maximum sentences, and consecutive 
sentences.  Appellate courts review such sentences under a contrary to law standard.    
Ohio Revised Code, Sections 2929.19(B) and 2953.08.   The standard of review is no 
longer abuse of discretion. The contrary to law standard of review gives appellate 
courts real power to correct disparate sentences.  However, by requiring sentencing 
judges to justify sentences on the record, considerable power remains with the 
sentencing judge since the process of justification, itself, forces sentencing judges to 
use the statutory guidance and their reasons are usually persuasive with the appellate 
court.  Experience has indicated that if the sentencing judge uses the statutory guidance 
and has a supportive factual record, appellate reversals usually do not occur.   Those 
reversals that do occur foster consistency among sentencing judges, and the appellate 
opinions offer guidance for future judges.  See, Griffin & Katz, Ohio Felony 
Sentencing Law, Chapter 8 (2003 edition).
		
	At first, some feared that this system would result in lengthy sentencing hearings and 
burdensome appeals.  Neither has occurred, although numerous sentences have been appealed and 
reversed.

	 The Ohio system is not only derived from the British and Canadian systems, where strong 
appellate review based on a form of common law principles has been time tested but it preserves much 
of the Model Penal Code recommended by the American Law Institute in the 1970's and the concept of 
presumptive sentences recommended by the Twentieth Century Fund during the same period.  The 
system developed in Ohio is much more consistent with standard judicial practices than are systems 
based on numerical guidelines. 
