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Defendant Valentine’s Motion for

the Application on the Merits of the Booker Issue

and the Inapplicability of Teague v. Lane

Now comes Defendant, Kenneth J. Valentine, by and through his attorney,

Timothy M. Holloway,  moves the Court to reach the merits of the Booker issue

asserted herein and to hold that Teague v. Lane is not applicable to this issue and

states in support thereof:  

1.  Valentine raised this issue in 2000 in the trial court and during his direct
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appeal.

2.  This Court and the lower court ruled against Valentine.

3.  Since those rulings, there has been an intervening change in the law that

addresses this issue, namely United States v. Booker, ___ U.S. ___, 125 S.Ct. 738,

160 L.Ed.2d 621 (2005).

4.  Valentine, in his pro se §2255 motion, reasserted the Booker issue.

5.  Counsel is filing an appearance with this motion.

6.  Prior case law indicates that, under these circumstances, it is proper to

reach the merits of the Booker issue and rule in Valentine’s favor.

7.  A balancing of the equities requires a rule that allows this Court to reach

the Booker issue herein.  

8.  The 1 year statute of limitations of the Anti-Terrorism and Effective

Death Penalty Act (AEDPA) and the procedural default doctrine of United States

v. Frady, 456 U.S. 152 (1982) adequately protect the federal government’s only

interest involved herein - finality of the sentence.

9.  This finality interest must be balanced against Valentine’s liberty interest

in having a proper adjudication on the merits of the constitutional issues he raised

throughout the proceedings herein, at the trial level prior to sentencing, on direct

appeal and now in his §2255 motion.
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10.  Prior to the AEDPA’s 1 year statute of limitations, the doctrine of

laches under Rule 9 of the Rules Governing §2255 Proceedings and the Frady

procedural default rule were the only protections of the government’s finality

interest.

11.  The AEDPA’s 1 year statute of limitations greatly strengthens the

government’s position with regard to finality.  

12.  Prior to the AEDPA’s 1 year statute of limitations, convictions that

were final for multiple decades could be adjudicated in a collateral proceedings

even without a retroactive change in the law or newly discovered exculpatory

Brady evidence.  

13.  The U.S. Supreme Court has never held that Teague v. Lane is

applicable, either in its entirety or in part, to federal inmate’s petitions under

§2255.

14.  Opposing counsel has, in prior pleadings, indicated that he does not

concur that Valentine should be granted relief under Booker.
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WHEREFORE, Defendant Valentine prays that this Court vacate the

sentence herein and set a deadline for the parties to file sentencing memorandums.  

Respectfully submitted,

Dated:  March 21, 2005 _________________________

Timothy M. Holloway

Attorney for Petitioner-Defendant
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Defendant Valentine’s Memorandum

in Support of the Application on the Merits of the Booker Issue

and the Inapplicability of Teague v. Lane

Kenneth Valentine was charged with conspiracy to distribute cocaine,

cocaine base and marijuana in violation of § 21 U.S.C. §§846 and 841.  He was

convicted by a jury.  His sentence of 292 months was based on this court’s

findings regarding quantities of cocaine base under the U.S. Sentencing
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Guidelines.   The quantity issue was not submitted to the jury.  

Prior to sentencing, Kenneth Valentine argued, inter alia, that the jury

should have determined the drug quantity amount and that it was unconstitutional

for the trial court to do so.   (R 323, Sentencing Memorandum, pp. 4-5 & pp. 6-7;

Confidential PSI, last two pages)   This Court acknowledged those objections but

rejected them.  (R 417, Transcription of Kenneth Valentine Sentencing,  pp. 9-15)  

Valentine also litigated this issue on direct appeal.  He argued that

Apprendi required a holding that the sentencing guidelines were unconstitutional

without the jury making any findings of fact concerning drug quantity.  He cited,

inter alia, United States v. Norris, 143 F.Supp.2d 243 (E.D.N.Y. 2001) which held

that the sentencing guidelines were unconstitutional under Apprendi.  He also

cited the following sources that specifically discussed Apprendi and the U.S.

Sentencing Guidelines: (a) the concurrence of Justice Thomas and the dissent of

Justice O’Connor in Apprendi; and (b)  Liman, Initial Thoughts on Apprendi v.

New Jersey, 7-5-00 N.Y.L.J. 3.   (Exhibit A, pages from Valentines appellate brief)

In a unpublished opinion, the Court of Appeals rejected the argument in a short

statement.1  Valentine again raised this issue in his recent  pro se § 2255 motion.

 Valentine argues that this Court should now reach, in the proceedings herein



2  It should be noted that the Teague v. Lane, retroactivity doctrine was developed with

two concerns balanced against the individual’s interests:   (a) comity; and (b) finality.  Teague

was decided in the context of a state prisoner’s petition under 28 U.S.C. §2254 “grounded in

important considerations of federal-state relations,” Collins v. Youngblood, 497 U.S. 37, 40-41

(1990) (emphasis added)  
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under 28 U.S.C. §2255, the issue of the constitutionality of the guidelines.  This

Court should decide this issue, in light of the decision in United States v. Booker,

___ U.S. ___, 125 S. Ct. 738, 160 L. Ed. 2d 621 (2005), in favor of Valentine.  For

the following reasons, this issue is cognizable at this point due to the fact that

Valentine raised the issue at the trial level and on direct appellate review.  

In developing rules applicable to collateral attacks, Courts must balance: (a)

the interest of individuals in proper adjudication of claims on the merits and (b)

the only interest the federal government can claim - finality in the conviction and

sentence.2  Moreover, prior caselaw indicates that an intervening change in the law

allows one to again litigate an issue that was rejected during direct appellate

review.  

The balancing of the equities, requires a rule that allows Valentine to

litigate, in his §2255 motion, the Booker issue that Valentine raised prior to

sentencing and on direct appeal.  All concerns regarding the government’s interest

in finality are adequately addressed by the following:   (a) the statutory rule, under

the Anti-Terrorism and Effective Death Penalty Act (AEDPA), that Valentine was
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limited in bringing his §2255 motion within one (1) year of the finality of his

conviction; and (b) the judicially created rule that federal inmates may not

generally proceed with an issue in a §2255 motion that was not raised in the trial

court and litigated on direct appeal, absent a showing of “cause” and “prejudice”

for failure to litigate the issue in these earlier proceedings.  United States v. Frady,

456 U.S. 152 (1982).

The balancing of Valentine’s interest, with the government’s interest in

finality, requires a rule that, in light of the 1-year statute of limitations and Frady,

results in this Court reaching the merits of Valentine’s claim.  Again, prior case

law concerning litigation of issues in §2255 motions, when those issues were

raised and rejected initially at the trial level and on direct appeal, also supports the

position that the Booker decision, an intervening change in the law, allows this

Court to reach the merits of this argument.  

Finally, when one considers that, prior to the AEDPA, laches under Rule 9

of the Rules Governing §2254 Petitions and Rule 9 of the Rules Governing §2255

Motions, rather than any statute of limitations, previously governed proceedings

under both §2254 and §2255, one can see the greater need for restrictions, such as

Teague, related to finality.  Under the laches doctrine, it was possible for an

inmate to obtain release decades after the conviction became final.  This was true



5

even if there was no newly discovered Brady evidence and/or a new retroactive

change in the law. 

With federal inmates, the government’s interests are now adequately

protected, under the AEDPA and the Frady procedural default doctrine, without

application of Teague herein.  It should also be noted that, even before enactment

of the AEDPA, the Supreme Court had never held that Teague was applicable to

federal inmates.

The Balancing of the Equities Requires a Rule That Allows Valentine to Litigate

the Booker Issue

“[T]he history of the Great Writ of Habeas Corpus reveals . . . the gradual

evolution of more formal judicial, statutory, or rules-based doctrines of law.” 

Lonchar v. Thomas, 517 U.S. 314, 322 (1996).  The rules that have evolved to

limit and expand the writ seek to balance the individual’s interest in this “highest

safeguard of liberty” with the government’s interest in “serious, improper delay,

expense, complexity, interference with a State’s interest in the ‘finality’ of it own

legal processes.”  Lonchar, 517 U.S. at 322-323 quoting Smith v. Bennett, 365

U.S. 708, 712 (1961) and citing Withrow v. Williams, 507 U.S. 680, 698 (1993)

(O’Connor, J., concurring in part and dissenting in part); McCleskey v. Zant , 499

U.S. 467, 490-492 (1991) and Reed v. Ross, 468 U.S. 1, 10, (1984). Over the
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years, the Court has developed “‘a complex and evolving body of equitable

principles informed by historical usage, statutory developments, and judicial

decisions.”  Lonchar, 517 U.S. at 1298 (emphasis added) quoting McCleskey, 499

U.S. at 489.

The 1-Year Statute of Limitation and the Procedural Default Doctrine as

Adequate Protection of the Government’s Interest in Finality vs. Valentine’s

Liberty Interest Protected by the Adjudication of the Constitutional Claim That

He Raised at Sentencing and on Direct Appeal

When a federal prisoner brings a motion pursuant to §2255, finality is the

only legitimate interest in shaping the equity-based rules that govern the federal

inmate’s ability to receive a ruling on the merits of an issue.  United States v.

Frady, 456 U.S. 152, 166 (1982).  “[C]onsiderations of comity [applicable to

petitions brought by state prisoners under §2254] do not constrain us here.”  Id;

see also, e.g., Collins v. Youngblood, 497 U.S. 37, 40-41 (1990) (“Teague rule is

grounded in important considerations of federal-state relations.”) (emphasis

added) and Butler v. McKellar, 494 U.S. 407, 413-414 (1990) (due to federalism

concerns, federal courts do not function, under Teague, to impose constitutional

law, on states, that does not exist at the time of the state courts’ decisions on direct

review).  

The federal courts must consider any statutes that protect the government’s



3  The impact on the finality interest by the AEDPA’s 1-year statute of limitation, in the

context of a state prisoner, was addressed in Yin, A Better Mousetrap: Procedural Default as a

Retroactivity Alternative to Teague v. Lane, 25 Am. J. Crim. L. 203, 242 (1998):

[T]he Antiterrorism and Effective Death Penalty Act amended the habeas corpus

statute so that a state prisoner has only one year from the date his conviction

becomes final to file a federal habeas petition (although the Act tolls the time

during which state postconviction remedies are pending).   This Act significantly

lessens the difference between Teague and the procedural default approach with

respect to finality. If a state prisoner does not seek state postconviction relief, then

the state knows that after one year, it will not have to defend claims based on

subsequent Court decisions. Even if the prisoner does seek state postconviction

relief, the state is guaranteed that there is a limited window of time in which the

prisoner can benefit from favorable changes in the law.

(Footnotes omitted) (Emphasis added)
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interest when balancing the equities to arrive at a rule that balances the

government’s finality interest with Valentine’s interest in the “highest safeguard of

liberty” provided by the writ.  After the passage of the 1-year statute of limitations

of the AEDPA, the balancing of the equitable considerations weighs in favor of a

rule that allows for the proper determination on the merits of a claim that has not

been procedurally defaulted at either the trial level or on direct appeal.3  See,

Yackle, A Primer on the New Habeas Corpus Statute, 44 Buff. L.R., 381, 416-417

(1996) (“It is accurate only to say that Congress has legislated in the field in which

Teague has operated and has thus reformulated the way in which the federal

habeas courts are to the deal with the question that Teague previously answered..”)

In developing any judicially created balancing rules, the courts must consider the

statutes passed by Congress that favor either of the parties competing interests. 
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See, Lonchar, 517 U.S. at 323 (“balancing of objectives . . . is normally for

Congress to make, but which the courts will make when Congress has not resolved

the questions”).

The 1-year statute of limitations placed upon federal inmates, pursuant to

the AEDPA, has a big impact on the finality interests of the federal government

and the balancing of the equities.  Moreover, the Court has never held that Teague

applies to federal inmates.  “In Bousley v. United States, 523 U.S. 614 (1998), a

section 2255 proceeding, the Court had an opportunity to reach this issue because

amicus curiae had “urge[d] [the Court] to apply the rule of Teague v. Lane” (id. at

619), but the Court found the Teague doctrine to be inapplicable to the case for

other reasons (see id. at 620; *   *    *)” Liebman and Hertz, Federal Habeas

Corpus Practice and Procedure, 4th Ed., §25.6, Finality, pp. 1112-1113 n. 19

(Lexis Law Publishing 2001).  

Also, the procedural default rules, applicable to federal inmates under

United States v. Frady, 456 U.S. 152 (1982), will result in the finality of the vast

majority of claims based on Supreme Court precedents issued after the end of the

inmate’s direct appeal.  See also, Yin, A Better Mousetrap: Procedural Default as a

Retroactivity Alternative to Teague v. Lane, 25 Am. J. Crim. L. 203 (1998). Few

inmates will have raised the issue in question prior to a ruling from the Supreme
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Court.   Those who did not raise the issue in question will not generally be able to

claim ineffective assistance of counsel as cause for failure to foresee the future

opinions of the Supreme Court.   

Case Law Indicates That it is Proper to Consider, in a §2255 Proceeding, an

Issue Decided Against a Federal Inmate on Direct Appeal

The Court in Davis v. United States, 417 U.S. 333 (1974) stated that an

issue raised in a §2255 motion should be decided on the merits if the issue was

raised at the trial level and on direct appeal.  A step back to one of the first

opinions, Desist, infra, which, in large part, was, along with Justice Harlan’s

dissent in Mackey v. United States, 401 U.S. 667 (1971), part of the origin of the

Teague retroactivity doctrine, also supports the proposition that Valentine should

be able to litigate the merits of his Booker claim in his §2255 motion.

Harlan’s dissenting opinion in Desist v. United States, 394 U.S. 244, 261

(1969) indicated that there are no substantial “finality” concerns related to

applying a “new” rule in a collateral proceeding when the issue was previously

raised at the trial level and on direct appeal in the original proceedings.

Even under Brown [v. Allen, 344 U.S. 443 (1953)], the retroactive

application of “new” rules in habeas cases did not serve to erode the

finality of criminal judgments to any substantial degree.  It was the

rare case in which the habeas petitioner had raised a “new”

constitutional argument both at his original trial and on appeal.  Yet

it was only in such a case that Brown would permit a habeas court
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to apply the “new” rule.  Cf.  Sunal v. Large, 322 US 174, 91 L Ed

1982, 67 S Ct 1588 (1947).

Desist, 394 U.S. at 261 (Harlan, dissenting) (emphasis added).

In Davis, 417 U.S. at 341-342  citing Kaufman v. United States, 394 U.S.

217, 230 (1969), “[t]he sole issue before the Court [was] the propriety of the Court

of Appeals’ judgment that a change in the law    .    .    .   after the petitioner’s

conviction may not be successfully asserted by him in a §2255 proceeding.” 

(emphasis added).  The Court held that a legal issue raised earlier on direct

appeal and decided against the defendant, was properly reconsidered in a §2255

petition.  

The Court distinguished Davis from the habeas petitioners in Sunal v.

Large, 332 U.S. 174 (1947), specifically on the grounds that the petitioners in

Sunal had not raised the issue in question on direct review.  “[I]f Sunal and Kulick

had pursued the appellate course and failed, their cases would be quite different. 

But since they chose not to pursue the remedy which they had, we do not think

they should be allowed to justify their failure by saying they deemed any appeal

futile.”  Davis, 417 U.S. at 345(emphasis added) quoting Sunal, 332 U.S. at 181.

The Sixth Circuit has also ruled that an intervening change of the law allows

one to again litigate, in a §2255 proceeding, an issue unsuccessfully litigated on
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direct appeal.  Logan v. United States, 208 F.3d 541, 543 (6th Cir. 2000) citing

Davis, supra;  Jones v. United States, 178 F.3d 790, 796 (6th Cir. 1999) citing

Oliver v. United States, 90 F.3d 177, 180 (6th Cir. 1996) and Davis, supra.

The full applicability of Teague to federal prisoners is further questionable

due to the fact that §2255 motions are actually a continuation of the original

criminal proceedings and the framers of the Rules Governing §2255 Proceedings

specifically noted this as a significant difference as compared to state prisoner

petitions under §2254.   Advisory Committee Note to Rule 1 of the Rules

Governing §2255 Proceedings (citing S.Rep. No. 1526).

The Long Delays in Adjudicating Constitutional Claims that Existed Prior to the

AEDPA Illustrate Why Teague May Have Been Necessary to Help Ensure

Finality pre-AEDPA but Do Not Weigh in Favor of Application of Teague to a

Federal Inmate, Post-AEDPA, Who Raised his Claims at the Trial Level and on

Direct Appeal

Rule 9 of the Rules Governing §2254 Petitions and Rule 9 of the Rules

Governing §2255 Motions, only allowed for dismissal of a motion if the delay

resulted in prejudice in the “ability to respond to the petition” or “motion.” 

(Emphasis added).  Thus, even though there could be a problem gathering

evidence for trial upon vacation of a conviction, the delay was not a basis for

denying relief.   Maleng v. Cook, 490 U.S. 488 (1989) (30 year delay not per se

excessive); Hawkins v. Bennett, 423 F.2d 948 (8th Cir. 1970) (40 year delay was
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no bar); Hamilton v. Watkins, 436 F.2d 1323, 1325 (5th Cir. 1970) (36 years was

no bar); Hannon v. Maschner, 845 1553, 1556 (10th Cir. 1988) (25 year delay not

excessive per se); see also, Herman v. Claudy, 350 U.S. 116, 123 (1956) (Supreme

Court had long held that habeas provided a remedy regardless “without limit of

time.).  The AEDPA 1-year statute of limitation has obviously closed this gap that

threatened the finality interests of the federal government. 

WHEREFORE, Defendant Valentine prays that this Court vacate the

sentence herein and set a deadline for the parties to sentencing memorandums.  

Respectfully submitted,

Dated:  March 21, 2005 _________________________

Timothy M. Holloway

Attorney for Petitioner-Defendant


