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QUESTION PRESENTED

Since this Court deeded United States v. Booker, 543
U.S. 220 (2005 ), the courts of appeals have become funda-
mentally divided on the question whether a district court may
consider , as one factor ín determining a sentence, the sen-
tene^ng dísparíty between crimes involving crack eoea^ne
and those involving powder cocaine. The D.C. Circuit has
held that a sentencing court may (indeed, should) consider
that dísparíty when deciding whether the sentence is just and
necessary under the provís^ons of 18 U.S.C. § 3553. Seven
courts of appeals have held that a dístr^ct court may not re-
ject the crack cocaine sentencing ratlo íf ít considers the dis-
parity unjust, although four of those courts have held that a
sentencing court may consider whether that dísparíty ís ap-
propriate light of the faets of the individual case, and not as a
general policy matter. And two other courts of appeals have
held that sentencing courts have no discretion at all to depart
from the Guidelines ranges for crack cocaine crimes on the
basis of the crack-powder sentencing dísparíty.

The question presented ís whether a district court ís pro-
híb^ted from considering as a factor ín selecting a sentence
the 100:1 weight ratio disparity between crack and powder
cocaine contained in the United States Sentencing Guide-
lines.
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Sherrod Young respectfully petitions for a writ of cert^o-
rarí to review the judgment of the United States Court of
Appeals for the Third Circuit ín this case.

OPINION BELOW

The opinion of the Court of Appeals (App. 12a) is unre-
ported and available electronically at 2007 U.S. App. LEXIS
2641. The opinion of the United States District Court for the
Middle District of Pennsylvania (App. 1 a) was delivered
from the bench ín open court on November 2, 2005.

JURISDICTION

The judgment of the Curt of Appeals was entered on
February 6, 2007. This Court has jurisdiction under 28
U.S.C. § 1254(1).

STATUTORY PROVISION INVOLVED

Section 3553 of Title 18 provides in relevant part that
"[t]he court shall impose a sentence sufficient, but not
greater than necessary, to comply with the purposes set forth
ín paragraph (2) of this subsection. The court, in determ^n-
ing the particular sentence to be imposed, shall consider (1)
the nature and circumstances of the offense and the history
and characteristics of the defendant; (2) the need for the sen-
tence imposed (A) to reflect the seriousness of the offense, to
promote respect for the law, and to provide just punishment
for the offense; (B) to afford adequate deterrence to criminal
conduct; (C) to protect the public from further crimes of the
defendant; and (D) to provide the defendant with needed
educational or vocational training, medical care, or other cor-
rectional treatment ín the most effective manner; [and] .. .
the sentencing range ... as set forth in the guidelines . , . is-
sued by the Sentencing Commission pursuant to section
994(a)(1) of title 28, United States Code ...."

The drug quantity table contained in U.S.S.G. § 2D1.1(c)
(Nov. 1, 2005) is set forth ín the appendix (App 21a).
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STATEMENT OF THE CASE

This case concerns the 100:1 "weight" ratio between
crack and power cocaine used by the United States Sentenc-
ing Guidelines to set a sentencing range for drug offenses.
See U.S.S.G. § 2D11(c) (Drug Quantity Table). Commenta-
tors and the Commíssíon have been ín near unanimous
agreement for over a decade that the 100:1 ratio has created a
national drug-policy crís^s. But because the 140:1 ratlo has
its roots ^n criminal statutes enacted by Congress, both the
Commíssíon and the lower courts were constrained before
this Court`s opinion in United States v. Booker, 543 U.S. 220
(2005), to follow that ratio.

Since this Court's decision ín Booker, however, the
lower courts have become fundamentally divided on the is-
sue. To be clear, the question ín this case is not whether a
dístríct court may depart from a mandatory minimum set by
Congress, but rather whether a dístríct court may consider as
one factor in selecting a sentence the enormous dísparíty be-
tween crack- and power-cocaine sentences contained ín the
Guídelínes themselves. Ten courts of appeals have ad-
dressed the question with profoundly divergent results. The
Court of Appeals for the District of Columbia has expressly
held that, because Booker renders the Guídelínes advisory, a
dístríct court may consider the well-known problems associ-
ated with that dísparíty in selecting a sentence below the
Guídelínes range. And although nine courts of appeals have
held that dístríct courts may not categorically reject the sen-
tencing ratios contained ^n the Gu^dehnes, some of those
courts have held that district courts may consider whether
those ratios are appropriate ín light of the facts of a particular
case, whereas other courts have held that dístríct courts may
never take account of those ratios ín any way.

This recurring issue warrants the Court's review. It im-
pacts literally thousands of cr^mínal sentences every year and
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has a profound impact not only on the federal prison system
but on urban communities throughout the natíon.^ It ís, as
the Government acknowledged approximately one week ago,
"an issue of e^cept^onal importance." Pet. for Reh'g at 6,
United States v. Pïckett, No. 05-3179 (D.C. Cir. filed Apr.
30, 2007).

Moreover, the majority of courts of appeals to have ad-
dressed the issue have, hke the court below, reached the
wrong result, and have sown confusion and frustration ^n the
district courts. In particular, they have disregarded this
Court's mandates ín Booker that the Guidelines are advisory,
and that, as a result, dístríct courts have discretion to con-
sider the gratuity or injustice of the Guidelines' sentences for
crack cocaine ín selecting a sentence.

This case presents an ideal vehicle for dec^díng the ques-
tion presented. The Court of Appeals held that dístríct courts
lack authority to second-guess the 100.1 ratio ín any way and
that imposing a more "justified" sentence would "flout[]
Congress' intent embodied ín § 841 and the Commission's
incorporation of this intent ín the sentencing guidelines."
(App. 17a,) The Court should therefore grant this petition.
Alternatively, the Court should hold this petition until ít is-
sues decisions ín Rlta v. Unïled States, 06-5754, 127 S. Ct.

^ See United States Sentencing Commíssíon, Transcript of Public
Hearing on Cocaine Sentencing Policy at 297 (Nov. 14, 2000 ("USSC,
2006 Public Hearing Tr.") (testimony of Nkechï Taifa, Senor Po1^cy
Analyst, Open Society Policy Center}, available at
http)/www.uss^.gov/hear^ngs/ 11_15_06/test^mony.pd^ United States
Sentencing Commíssíon, F^ftee^ Years of Guidelines Sentencing at 131
(Nov. 2004) ("USSC, Fifteen Years"), available at
http://www.ussc.gov/15year/15year.htm; United States Sentencing
Commíssíon, Special Report to the Congress: Cocaine and Federal Sen-
tencing Pol ίcy at 1 (Feb. 1995) ("USSC 1995 Report"), available at
httpa/www.ussc.govlcrack/exec.htm; H.R. Rep. No. 99-845 pt. ^ at 11-
12 (1986}.
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551 (2006), and Claiborne v. united States, No. 06-5618,
127 S. Ct. 551 (2006).

A. The Sentencíng Guidelínes.

1. Congress first implemented acrack/powder sentenc-
ing d^sparíty as part of a mandatory minimums sentence
scheme ^n the Antí-Drug Abuse Act of 1986. Pub. L. No.
99-570, 100 Stat. 3207 (codified as amended at 21 U.S.C. §
841(b)}. Congress established that minimum penalties
would be triggered based on the quantities and types of drugs
involved. That scheme required 100 times as much powder
cocaine as crack cocaine to trigger the same length of sen-
tence. See USSC 1995 Report at 1.

The Commission adopted the 100:1 ratio in its first ed^-
tíon of the Sentencíng Guidelínes issued ín 1987, the sen-
tencing provisions at issue ^n this pet^tíon. U.S.S.G. § 2D1.1
cmt. n. 10 (1987}. The Comm ίssíon stated that the ratio ín
the Guidelínes was based solely on Congress's structure for
mandatory minimum sentences. Id.

2. By 1994, the Sentencíng policy for crack cocaine was
the subject of e^tensíve criticism . See USSC, Specíal.Report
to the Congress : Cocaine and Federal Sentencing Policy at 1
(Apr. 1997) ("USSC 1997 Report"), available at
httpa/www.ussc.gov/r_congress/newcrack.pdf. Congress
responded by enacting a "safety-valve provís^on," which
permitted courts to depart from mandatory minimum sen-
tences if a defendant meet certain requirements . Pub. L. No.
103-322, tit. VIII, § 800001(a), 108 Stat. 1796, 1985-86
(1994) (codified at 18 U.S.C. § 3553(íj). Congress also di-
rected the Comm ίssíon to study federal sentencing policy on
all forms of cocaine and report back to Congress whether the
disparate penalties for crack and powder cocaine were ap-
propriate. See id. § 280006 , 108 Stat. at 2097.

In its ensuing 1995 Report, the Comm ίssíon repudiated
the sentencing distinction between crack cocaine and powder
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cocaine. It cited several findings regarding the 100:1 quan-
tity ratio , including that: (1) African Americans were bear-
ing the brunt of the higher crack-cocaine sentences; (2) low-
level street dealers selling crack cocaine were receiving far
more severe sentences than high-level suppliers of powder
cocaine; (3) the 100:1 ratio was disproportionate relatwe to
the harms associated with each form of cocaine; and (4) the
evils associated with crack cocaine were already accounted
for through other sentencing enhancements, resulting in dou-
ble punishment for crack-cocaine-related offenses. USSC
1995 Report at ^ü-^v. The Commission recommended
equalizing the sentences for crack and powder cocaine. See
USSC 1997 Report at 1.

Congress declined to enact the USSC's recommenda-
tions, but directed the Commíssíon to further consider
changes to the Guidelines as they applied to cocaine . Pub. L.
No. 104-38, 109 Stat. 334 (4ct. 34, 1995). In 1997 and
2002 , the Commission again reported to Congress that the
l0ß:1 ratio should be abandoned as unjust and unnecessary.
See USSC, Report to the Congress: Cocaine and Federal
Sentencing Policy at 91 {May 2002) ("USSC 2002 Report"},
available at http://www.ussc.gov/
r_congressJ02crack12002crackrpt.pd^ USSC 1997 Report at
9. In its 2002 report, the Commíssíon "firmly and unani-
mously" expressed its belief "that the current federal cocaine
sentencing policy ís unjustified and fails to meet the sentenc-
ing objectives set forth by Congress ^n both the Sentencing
Reform Act and the 1986 Act." USSC 2002 Report at 91.
The Commission concluded that the cracklpowder ratio
"greatly overstates" the comparative problems with crack
cocaine. Id. at 93-100.

^ Most recently , on May 1, 2007 , the Commission again repeated its
indictment of the vast cocaine sentencing d^sparit^, describing the "prob-
lems associated with the 100-to-1 drug quantity ratio " as "urgent and
compelling" and imploring Congress to act. USSC, Amendments to the
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3. In 2005, this Court decided United States v. Booker,
543 U.S. 220 {2005}. The Court issued its ruling in two
opinions. In the first opiníon, the Court held that the manda-
tory nature of the Sentencing Guídelínes rendered them un-
constitutional under the Sixth Amendment. Id. at 244. In
the second opiníon, the Court determined that the appropriate
remedy required e^císíng "the provision of the federal sen-
tencing statute that makes the Guidelines mandatory, 18
U.S.C. § 3553(b)(1)." Id. at 245. The Court held that dis-
trict courts must be free to impose any sentence under the
statutory ma^ímum based on a guilty plea or a jury verdict,
using the Guidelines as a source of advisory guidance. The
Court found that this remedy "would deviate less radically
from Congress' intended system" than other possible solu-
tions, id. at 24^, although it acknowledged that the remedy
would not "provide the uniformity that Congress originally
sought to secure," id. at 263.

Following Booker, district courts are hound to impose
sentences ín accordance with 18 U.S.C. § 3553(a), which
directs judges to "impose a sentence suff^cíent, but not
greater than necessary, to comply with" a variety of factors,
^ncludíng the applicable Guídelínes range, certain defendant-
specífic cons^deratíons, and the need for the sentence im-
posed to reflect the seriousness of the offense, to promote
respect for the law, and to provide just punishment for the
offense.

B. Factual and Procedural History.

On February 10, 2001, a jury found Sherrod Young
guilty of conspiracy to possess and to possess with intent to
distribute ín ekess of 50 grams of crack cocaine and three

Sentencíng Guídelïnes at 46 (2007), available at http://www.ussc.gov/
2007gu í d/finalamend07.pdf.
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other substantive charges involving possession and posses-
sion with intent to deliver. The presentence report issued by
the United States Probation Office stated that the amount of
crack cocaine attributable to Mr. Young was between 500
grams and 1.5 kilograms. The Government subsequently
stipulated that the maximum amount of crack cocaine attrib-
utable to Mr. Young was 150 to S00 grams, producing a
Guídelínes sentencing range of 324 months to 405 months.
The court sentenced Mr. Young to 324 months ^mpríson-
ment.

Mr. Young challenged his convíctíon and sentence ín the
Court of Appeals for the Third Circuit. The Third Circuit
issued anon-precedentíal opinion denying Mr. Young's
challenges to his convíctíon and, ín light of this Court's in-
tervening decís^on ín Booker, vacating the sentence and re-
manding the case for resentencing.

On November 2, 2005, the District Court held a second
sentencing hearing. (App. la,) Mr. Young's counsel re-
quested that the court consider several mitigating issues and
impose a sentence substantially below the Guidelines range.
One of those issues was the unjustness of the disparity be-
tween the sentences recommended for crack and powder co-
caine. Mr. Young's counsel asked that the court "take into
consideration the literature and arguments that have been
made that this disparity [between the sentences for crack co-
caíne and powder cocaine does, to some estent, overstate
the seriousness of the offense on an offense ^nvolvíng
crack." (App.3a.)

The court rejected Mr. Young's request to consider the
fact of the sentencing disparity. Although the District Court
acknowledged that it was free to depart from the Guídelínes,
the court held that it had no discretion to depart from the
Guídelínes range on the basis of the disparity between crack-
and powder-cocaine sentences. (App. 7a-8a.} "Granted, that
the guidelines were very harsh when we're dealing with
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crack cocaine," said the court, "but that's what was intended
by Congress, and I don't think that the Judges have a right to
legislate, whether we agree or disagree, because that ís bas^-
cally not our role." (App. 8a.)

The Court of Appeals agreed with the District Court's
ruling and affirmed Mr. Young's sentence. The court held
that "[h]onoring Young's request of an even lower sentence
based on a more `justified' ratio would have flouted Con-
gress' intent embodied ín § 841 and the Commission's i^-
corporation of this intent in the sentencing guidelines."
(App. 17a (emphasis added).) The court noted that other cir-
cuit courts have reached the same conclusion that sentencing
courts may not craft their own ratio as a substitute for the
100:1 ratio chosen by Congress. (App. 18a.)

REASONS FOR GØNTING THE PETITION

The Court should grant the pet^tíon to resolve a d^s-
agreement among the courts of appeals over whether district
courts may depart from the Sentencing Guídel^nes on the ba-
sis that the e^cept^onally high sentences for crack-cocaíne-
related crimes compared to those for crimes ^nvolvíng pow-
der cocaine are unjustified and unnecessary to serve the pur-
poses described ín Section 3553. The Court should resolve
this important issue affecting literally thousands of federal
sentences.

The decision of the Court of Appeals conflicts with this
Court's decision in Booker by making the Guidelines manda-
tory ín some situations, but not ín others, depending on the
reasons provided by the sentencing court to justify the sen-
tence. The decision of the Court of Appeals also wrongly
denies judges the sentencing discretion granted to them un-
der federal statute to consider the seriousness of the offense,
the need for deterrence of future crimes, and the justness of
the sentence. The Court should grant the petition.
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I. THE COURT SHOULD RESOLVE A FUNDA-
MENTAL DISAGREEMENT AMONG THE
COURTS OF APPEALS ON AN IMPORTANT
QUESTION.

The Court should grant review because the ten courts of
appeals that have addressed the question whether a sentenc-
ing court may depart from the advisory Guídelíne sentences
for crack have reached fundamentally conflicting conclu-
sions.^

On one hand, the Court of Appeals for the Dístr^ct of Co-
lumbia has expressly held that Booker requires district
judges "to evaluate how well the applicable Guideline effec-
tuates the purposes of sentencing enumerated ín § 3553(a)"
without affording the Guidelines undue weight. United
States v. Pickett, 475 F.^d 1347, 1353 (D.C. Cir. 2067). Un-
der this approach, the D.C. Circuit found that several policy
considerations weigh against the application of Guídelíne
sentences for crack. It noted first that the Commíssíon ís one
of the "severest critics" of the erack/powder disparity. Id. It
cited the Commission's finding that the 100:1 ratio "threat-
ens `public confidence ín the federal courts ' because ít has
had a disproportionate effect on African-American offend-
ers." ^d. at 1354 (quoting USSC, Fifteen Years at 131, 135}.
It concluded that the Commíssíon itself believes that the
crack sentencing Guídelíne "generates sentences that are

^ The only rema^níng courts of appeals -the Sixth Círcuít and the
Ninth Círcuít -have not reached the question presented by this pet^t^on
and are unlikely to do so until this Court reaches a decision ^n Claïborne
v. United States, No. 06-5618, and Ríta v. United States, No. 06-5754.
See United States v. Huse^^, 478 F.^d 318, 340 (6th Cír. 2007 ) (noting
Sixth Círcuít ís holding related cases ín abeyance until Claiborne and
Rít^ are decided ); United States v. Carty, No. 05-10200 (9th Cír. Dec. 6,
2006) (en banc} (same). For the reasons elaborated in Part III, infra, the
Court 's holdings in Claiborne and Rita may bear on the disposition of
this petítíon.
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`greater than necessary,' exaggerates `the seriousness of the
offense' of crack traff^ckíng, does not `promote respect for
the law,' and does not `provide just punishment for the of-
fense."' Id. (cít^ng 18 U.S.C. § 3553(a), (a)(2)(A)}. The
Court found that departing from the Gu^delínes would not
frustrate the wí11 of Congress because Congress's wí11 is set
forth in statutory maximums and minimums, not the Guíde-
línes, Id. at 1355. And ít concluded that any d^sparíty ín
sentencing that policy-based departures from the Guidelines
might produce "ís a consequence of the Supreme Court's de-
cision to treat the Guidelines as advisory rather than manda-
tory," Id. at 1356, It thus reversed the district court ín
Pickett because ít "refused to consider the problems that
arise from applying the Guideline in crack cases." Id.4

On the other hand, nine circuits - including the Third
Círcuít in this case -have concluded that a sentencing court
cannot consider a categorical disagreement with the
crack/powder sentencing disparity as a factor in a proper
Section 3553 analysis. See United States v. Pho, 433 F.^d 53
(1st Cir. 2006) (reversing district court's decísíon to sentence
according to a 20:1 ratio); United States v. Castillo, 460 F.^d
337 (2d Cír. 2006) (same); United States v. Eura, 440 F.^d
X25 (4th Cir. 2006) (reversing district court's decísíon to im-
pose statutory minimum sentences); United States v. Leatch,
No. 06-10526, 2007 U.S. App. LEXIS 6619 (5th Cír. Mar.
22, 2007) (reversing 20;1 ratio); U^íted States v..Iointer, 457
F.^d 682 (7th Cír. 2006) (same); United States v. Spears, 469

a Though the Sixth Círcuít has not actually reached the question
whether a trial court can depart from a Guideline crack sentence on the
basis of a policy disagreement with the cracklpowder disparity, ít has
affirmed a trial court's consideration (and rejection) of a defendant's d^s-
parity argument as consistent wïth the multifactor analysis required under
Section 3553(a). The court's holding both ^mphc^tly allowed for depar-
tures and suggested that failing to account for the disparity could render a
sentence unreasonable -consistent with Pickett. See United States v.
Gardner, No. 06-1006, 2007 WL 205557, at *2 (6th Cír. Jan. 25, 2007).
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F.^d 1166 (8th Cír. 2006) (en Banc) (same); United States v.
Aaron Williams, 456 F.^d 1353 (11th Cír. 2006} (reversing
district court's decision to depart from Guideline in part be-
cause of "concern about the discrepancy between powder
and crack cocaine"); see also United States v. McCullough,
457 F,^d 1150, 1172 (10th Cír. 2006) (affirming dístríct
court's refusal to depart based on sentencing disparity and
suggesting ít would be error to depart based on "disagree-
ment with the crack cocaine/power cocaine disparity"); see
also United States v. Miller, No. 04-10133-01, 2007 U.S.
Dist. LEXIS 14716, at * 14 (D. Kan. Feb. 27, 2007) (constru-
ing McCullough to bar sentencing departures based on d^s-
agreement with cracklpowder sentencing disparity). Petí-
tíons for writs of certiorari to the courts of appeals are cur-
rently pending before this Court ín a number of these cases.s

But these nine courts of appeals are not remotely unified
ín their approach, and the issue is far more dív^sive than an
ordinary 9-1 split. Some of those nine courts of appeals only
bar a "categorical" rejection of the 100:1 crack/powder dis-
parity enshrined ín the Guidelines. E.g., United States v.
Young, No. OS-5032, 2007 U.S. App, LEXIS 2641, at *7 ("In
[United States v. Gunter, 462 F.^d 237, 249 (^d Cír. 2006)],
we held that `district courts may consider the crack/powder
cocaine dífferent^al ín the Guidelines as a factor, but not a
mandate, ín the post-Booker sentencing process."'). The
First, Third, Seventh, and Eleventh Circuits appear to fall ín
this camp. See id.; Pho, 433 F.^d at 65; Jointer, 457 F.3d at
687-$8; Aaroп Williams, 456 F.^d at 1369.

Other courts of appeals have gone further and reversed
even those dístríct courts that have departed from the 100:1

5 See Eura v. United States, No. OS-11659, Bled June 20, 2006;
Jointer v. United States, No. 06-7600, filed Oct. 27, 2006; Spears v.
United States, No. 06-9864, fled Mar. 2, 2007; Aaron Willïams v. United
States, No. 06-7352, fled Oct. 19, 2006.
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ratio based on the specific circumstances of the defendant's
case. E. g., Eura, 440 F.^d at 631 (dístríct court thought ít
"appropriate to consider this matter as an índívidual matter,
not as a wholesale objection or acceptance of the guide-
lines"). The Fourth and Eighth Circuits appear to fall ín this
camp. See id.; United States v. Johnson, 474 F.^d 515, 522
(8th C ίr. 2007) (affirming dístríct court that refused to "take
into account" the crack/powder dísparíty in setting a sen-
tence).

This secondary split between the índívidual-departure
camp and the no-departure camp has led to concern and con-
fusion among judges and prosecutors across the nation about
whether and how the crack/powder sentencing disparity may
be appropriately considered. Individual -departure advocates
would permit consideration, for example, of the Commis-
sion ' s findings concerning the propriety of the crack /powder
disparity " insofar as they are refracted through an índívidual
defendant's case." Eur a, 440 F.^d at 637 (Michael, J., con-
curring ín the judgment and concurring ín part). But in prac-
tice , a genuine refraction has proven difficult to distinguish
from a categorical rejection disguised ín refractive clothing.
In the Eleventh Circuit, for eкample, the Government com-
plained in one crack sentencing case affirmed on appeal that
the "dístríct court merely ` incanted' the § 3553(a) sentencing
factors and chose to ignore them," United States v. Marcus
Williams, 435 F,^d 1350, 1354 (11th Cir. 2006). Likewise,
as Judge Barkett noted ín her dissent from denial of rehear-
ing ín Aaron Williams , the índívidual-departure rule fol-

^ The Second Circuit 's position is unclear ; Casfillo did not suggest
that a dístríct court could consider the dísparíty as ít figured into an ^nd^-
vídual case, but a recent case allowed for such a poss^b^lity even while
rejecting the defendant's argument that the dístríct court had not reduced
his sentence based on a categorical disagreement with the gu^delínes.
See United States v. Sm ίth, No. OS-2726-cr, 2007 U.S. App. LERIS 6541,
at *2-4 (2d Cír. Mar. 19, 2000.
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lowed ín Marcus Williams "has the perverse effect of dís-
couragíng district court judges from stating the reasons for
imposing the sentence -the less they say, the less that can
be used to reverse them," United States v. Aaron Williams,
472 F.^d 835, 847 (11th Cyr. 2006) (Barkett, J., dissenting
from the denial of rehearing en bane).

The district courts have símílarly struggled to make sense
of these rules. On remand from the Eleventh Círcu^t, Judge
Presnell asked,

"so what am I to do? ... Am I to (somehow) ig-
nore the widely held belief that the crack-powder
disparity ís inherently unjust; or may I subcon-
sciously consider ít ín relationship to the offense con-
duct so long as ít does not overwhelm my subjective
judgment? ... Should I ...subvert my own sense of
justice ín order to purify my consideration of the
statutory factors? Is that even humanly possible?"

United States v. Aar oп Williams, No. 6:04-cr-111, 2007 U.S.
Dist. LEXIS 14303, at *9-10 (M.D. Fla. Mar. 1, 2007).
símílarly, on remand ín Castillo, Judge Sweet acknowledged
that he could no longer figure the crack/powder distinction
into his analysis, but he concluded that "just as an 87-month
sentence was determined to be sufficient but not greater than
necessary to comply with § 3553(a)(2) in May 2005, so ít
still ís today." United States v. Castillo, No^ OЗ -Cr.-83S,
2007 U.S, Dist. LEXIS 7422, at *23 (S.DN.Y. Jan. 25,
2007). Judge Sweet altered the sentence a month later to
"comply with the Second C^rcu^t's opinion," extending ^t to
111 months, but only after noting that his initial determina-
tion that "an 87-month sentence was sufficient but not
greater than necessary to comply with § 3553(a)(2)" "sá11
holds." United States v. Castïllo, No. OЗ -Cr.-835, 2007 WL
582749, at *8 (S.D.N.Y. Feb. 26, 2007).
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Other district courts have also registered their doubts
about whether a practical distinction e^ísts between the indi-
vidual -departure and no-departure camp, echoing those e^-
pressed ín the Williams cases in the Eleventh Círcuít. "The
First Circuit did leave open the possibility of imposing a
non-Guidelines sentence ` grounded ín case-specific consíd-
eratíons ,"' Judge Young acknowledged ín one case . United
States v. Kandirakis, 441 F. Supp. 2d 282, 293 (D. Mass.
2006) (quoting Pho , 433 F.^d at 65). "Upon examining the
hundreds of pages constituting the Guidelines, however,
there are few factors that remain case-spec ίfic .... The
Guidelines state that ... deviations are warranted only ín
`e^ceptíonal ' cases ." Id. (quoting U.S.S.G. §
SK2.0(a)(2)-(4)).

This Court's intervention wí11 provide much needed
guidance to defense counsel , prosecutors, and judges ín ap-
plying the advisory sentencing scheme ín crack-cocaine
cases, and ít is needed to cure a deep and increasingly com-
plicated circuit split over the proper application of policy-
level considerations ín post-Booker sentencing. There is no
question that the courts are looking to this Court for guid-
ance ín this area. "Respectfully, appellate guidance concern-
ing when it ís permissible for a sentencing court to deviate
from the suggested Guideline range , based on what facts, ís
mind-numbingly incoherent . The First Círcuít is not neces-
sarily to blame; Remedial Booker, though, certainly ^s."
Kandirakis, 441 F. Supp. 2d at 293,

II. THE DECISION BELOW WRONGLY RESTRICTS
THE DISCRETION OF DISTRICT JUDGES TO
SENTENCE CRIMINAL DEFENDANTS.

The Court should also grant review because the decision
of the Court of Appeals is at odds with this Court's opinion
in Booker. Although a sentencing court is still bound by the
minimum and ma^ímum sentences established by Congress,
Booker renders the Sentencing Guidelines advisory. The de-
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císíon of the Court of Appeals wrongly attempts to revive the
mandate of the Guidelines for particular reasons. This ig-
nores that the Guidelines are an advisory scheme to which
dístríct courts are not bound, not even on the bass of the par-
ticular policy just^ficatíons for the crack cocaine sentencing
disparity. The decision of the Cour of Appeals also intrudes
on dístríct judges' discretion to consider all of the elements
set forth under 18 U.S.C. § 3553 ín fashioning an appropriate
sentence. Congress has directed sentencing courts to con-
sider the multiple factors outlined in Section 3553, and the
courts should not prohibit themselves from conducting a full
and proper e^amínat^on of those factors, ^ncludíng the just-
ness of the crack- and powder-cocaine sentencing disparity.

A. The Decision of the Court of Appeals Violates this
Court' s Decision in Booker that the G^ídelines
Are Rendered Advisory in Order To Comply with
the Sixth Amendment.

By prohibiting sentencing judges from departing from
the Guídelínes for particular reasons, the decision of the
Court of Appeals violates this Court's instruction ín Booker
that the Guidelines are advisory. See Booker, 543 U.S. at
258-60. The District Court believed it could not depart from
that sentence based on the excessiveness of sentences for
crack cocaine. When the Court of Appeals affirmed that de-
cision, ít held that the Guídelínes are advisory, but only for
certain justifications for departure, ín effect expanding the
statutory "safety valve," but ignoring this Court's mandate
that the Guidelines are advisory. Contrary to the court's de-
císíon, sentencing courts may not treat the Guídelínes as
mandatory for some purposes, but not for others.

District courts are also required to follow the dictates of
18 U.S.C. § 3553. That statute requires a sentencing court to
take several factors into account, íncludíng the appropriate
Gu^delínes sentencing range based on the factors found by
the court. Id. § ^SS^^a)(4). After Booker, however, a district
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court ís not bound to impose a sentence wíthín a particular
guídel^ne range. "So modified, the federal sentencing statute
makes the Guídelínes effectively advisory. It requires a sen-
tencing court to consider Guídelínes ranges, but ít permits
the court to tailor the sentences ín light of other statutory
concerns as well." Booker, 543 U.S. at 245-46 (internal c^ta-
tíons omitted).

Courts do not frustrate the wí11 of Congress by departing
from the Guidelines on the basis of fairness and policy con-
síderat^ons. The District Court and Court of Appeals ín this
case both stated that a departure on the basis of the ímproprí-
ety of the cocaine d^sparíty would frustrate the will of Con-
gress expressed in the Guidelines. For Mr. Young, convicted
of distributing more than 50 grams of crack cocaine, Con-
gress has expressed its wí11 that his sentence be between ten
years' and life imprisonment. 21 U.S.C. § 841(b)(1)(A)(í^i}.
However, Cangress has not indicated where wíthín a part^cu-
lar statutory range that sentence should fall. The only other
indication as to Congress's intent ís the Guidelines, but
those are now advisory.

Because the Guidelines are advisory, courts do not flout
the instructions of Congress by taking into consideration, but
then departing from, a suggested range of sentences. The
Guidelines are recommendations, not requirements. "It ís
therefore inconsistent with Booker to hold dístríct courts
must follow congressional advice, or policy, when it ís given
within the contest of an advisory system." Spears, 469 F.^d
at 1179 (Bye, J., dissenting}. Therefore, so long as the dís-
tríct court takes into account the factors described in Sect ίon
3553, including the policy advice of Congress or the Com-
m^ss^on, a dístríct court may reject that advice so long as ít
provides a reasoned decision for its choice. District courts
must be free to set a proper sentence for Booker's solution to
work, even íf that means that they are free, under some c^r-
cumstances, to reach pol ίcy conclusions on their own.
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B. The Decision of the Court of Appeals Disregards
the Instruction ín 18 U.S.C. § 3553 to Consíder a
Broad Array of Factors ín Sentencing by Giving
Undue Weïght to the Advisory Guidelînes.

Federal statutory law requires dístr ίct courts to consider
several factors when sentencing a particular defendant, in-
cluding the seriousness of the offense, the need to promote
respect for the law, and the need to provide just punishment
for the offense. 18 U.S.C. § 3553(a)(2)(Á). District courts
must still consider the adv^sary Guidelines range as one of
those several factors. Id. § 3553(a)(4). However, courts are
also required to consider the remaining factors. By limiting
the factors a sentencing court may consider as part of this
evaluation, the decision of the Court of Appeals conflicts
with the e^plícít directives of Congress.

Several courts have argued that the Section 3553 factors
are limited to the specific circumstances of the defendant and
his crime and do not include questions of general policy or
fairness. See Leatch, 2007 U.S. App. LEXIS 6619, at *4-5;
Castillo, 460 F.^d at 337; Eura, 440 F.^d at 634. But Sec-
tion 3553 cannot be so limited; otherwise, several factors ín
Sectí^n 3553 would be superfluous. Section 3553(a)(1)
specíf^es, for example, that district courts are to Consíder "the
nature and circumstances of the offense and the history and
characteristics of the defendant." Section 3553(a)(2)(Á) -
whích requires a dístr ίct court to craft a sentence that fits the
crime -would have no independent meaning íf that d^rec-
tíve did not require some policy consideration independent
from what is already accounted for ín Section 3553(a}(1).
Those two provisions would be ídent^cal and redundant. The
Court should avoid any such interpretation of Section 3553
that "renders some words altogether redundant." Gustafson
v. Alloyd Co., 513 U.S. 561, 574 (1995); see also ZT^ited
States v. Alaska, 521 U.S. 1, 59 (1997).
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In addition , the broad factors ^n Seetίon 3553 (a)(2)(Á)
cannot be interpreted to mean the seriousness of the offense
as already taken into account ín the calculation of the gu^de-
lines range, Again, such an interpretation would render an-
other factor ^n Section 3553 redundant, as the Guídelínes
range must be considered by the district court as well, 1$
U.S.C. § 3553(a)(4). To give Seet ίon 3553(a)(2)(Á) any ^n-
dependent meaning, the Court must interpret ít to require dis-
trict courts to evaluate the seriousness of and the just pun-
ishment for the general category of offense committed, sepa-
rate from evaluating the case-specific circumstances under
Section 3553 (a}(I) or the guideline range under Section
3553(a)(4). "Such an evaluation ís the essence of judging,
not legislating ." Spears , 469 F.^d at 1181 (Bye, 7., coneur-
r^ng ^n part and dissenting ín part).

Each of these factors, of course, ( including the advisory
Guidelines) must be considered ín light of Section 3553's
overarching policy dírectíve : "The court shall impose a sen-
tence sufficient , but not greater than necessary , to comply
with the purposes set forth in paragraph (2) of this subsec-
tion." 18 U.S.C. § 3553(a). That directive -unlike the
Guídelínes themselves - ís still mandatory. Any argument
that the Guidelines necessarily represent what is "sufficient,
but not greater than necessary" must fail , lest the Guidelines
become effective mandatory . Thus, contrary to the conclu-
sion of the court of appeals, this dírectíve "supports - ar-
guably even requires - a district court's dee^sion not to fol-
low the crack gu^delínes" ín light of the USSC's findings
about the policy justifications for the crack/powder senteno-
íng disparity. Douglas A. Berman, Crack Sentencing and the
Anti-Pars^mo^y Pandemic, Sentencing Law & Policy, June
24, 2006, at http://sentencing.typepad.com /sentencíng_law_
and^ol^cy/2006/O^/crack sentenc^n.html. District courts do
not frustrate the wí11 of Congress by taking into considera-
tion new facts and evolving circumstances that have devel-
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oped since the Guidelines were imposed in 198, See, e.g.,
USSC 1995 Report, USSC 1997 Report, USSC 2002 Report.
Furthermore, even íf this Court were to decide as a general
matter that it is consistent with Booker to require a presump-
tive deference by d^stríct courts to the Guídelínes, "the nor-
mative foundations for such solicitude are shaky with respect
to .the powder/crack disparity ín particular." Note,
Criminal Law -Federal Sentencing Guidelines, 120 Harv.
L. Rev. 2004, 2010 (forthcoming 2007).

District courts do not usurp the role of Congress to legis-
late by departing from the Guídelínes range on the basis of
the unjustness of the sentencing disparity. Congress has
mandated that the courts make just such a polïcy judgment
based on the seriousness of the offense, the need to promote
respect for the law, and the need to provide just punishment
for the offense. See 18 U.S.C. § 3553(a)(2)(Á}. Thus, a
"district court must consider its own evaluation of the seri-
ousness of a given type of offense." Spears, 469 F.^d at
1181 (Bye, J., concurring ín part and dissenting ín part). In
light of the Comm^ss^on's conclusion that the beliefs under-
lying the imposition of the sentencing disparity in 1986 are,
ín fact, unsupported by its research and its study of actual
federal drug sentences, district courts act well within their
reasoned discretion to consider the unwarranted cocaine sen-
tencing díspar^ty when ímpos^ng a sentence pursuant to Sec-
tion 3553.

C. The Unintended Consequences of the Cocaine
Sentencing Dísparïty are Relevant to the Factors
that Sentencing Courts Must Consider Under Sec-
tion 3553.

District courts are required to consider the seriousness of
and provide a just punishment for every offensé and are thus
within their discretion to consider whether the cocaine sen-
tencing dísparíty actually achieves these aims when that d^s-
par^ty has been roundly refuted as unfounded. Long before
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Booker, courts and commentators alike had acknowledged
that crack sentences are often contrary to rational federal
sentencing and drug policy. After Booker, a district court
may conclude that the Guidelines produce unduly severe
sentences even ín cases involving low-level, non-violent, and
first-time offenders.

Proof that the 100:1 ratio results in unduly severe sen-
tences may be adduced by measuring the results of its use
against Congress's stated goals. The Antí Drug Abuse Act
of 1986 was intended to "create the proper incentives for the
Department of Justice to direct its. `most intense focus' on
`major traffickers' and `serious traffickers."' HR. Rep. No.
99-845, pt. I, at 11-12 (1986); see also William Spade, Jr.,
Beyond the 100:1 Rationale: Towards a Rational Cocaine
Sentencing Policy, 38 Aríz. L. Rev. 1233, 1252-53 (1996)
("The decision to díst^nguish crack from powder [gin the Act]
coincided with the decision to punish `serious' and `major'
traffickers more severely than others .... `Serious' and
`major' drug traffιckers were identified according to the
amount of drugs with which they were apprehended."). But
the prosecution of crack offenders has followed precisely the
opposite course over time. See USSC, 2006 Public Hearing
Tr. at 40-41 (testimony of Joseph Rannazzisí, Drug En-
forcement Administration) (describing small-scale nature of
crack cocaine operations generally and specifically noting
that most operations involve only small numbers of ounces}.
The brunt of prosecution falls upon the least serious offend-
ers. See USSC 2002 Report at 39 (noting that, in 2000, ap-
proximately 73% of convicted crack cocaine offenders were
"street-level" dealers, users, and the like, while only about
21 % of defendants were mid-level offenders, such as import-
ers, suppliers, or managers, and less than 6% were the high-
est-level offenders). These often first-time offenders garner
the larger share of the long prison sentences Congress
thought ít was setting aside for the major dealers.
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Even the suppliers apprehended are often able to flip
Congress ' s design on its head. On average, low-level crack
cocaine users receive longer sentences than high- level pow-
der cocaine importers - the very suppliers who provide the
powder cocaine which ultimately produces crack cocaine.
See USSC 2002 Report at 63 (average sentence of lowest-
level crack cocaine offenders was 104 months); id. at 43, 45
(average sentence of highest -level powder cocaine traffickers
was 101 months). On a gram-by-gram basis, street level
crack dealers are punished 300 times more severely than
high-level cocaine powder importers . Eric E. Sterling, Get-

ting Justice Of. f Its Junk Food Diet , White Paper (July 17,

2006), at 4, available at http: //www.cjp£org/Get-
tíng_Justice_Off Its_Junk Food Díet.pdf.

A vastly d^sproportíonate number of those incarcerated
low-level drug offenders are African-American. "The
number of black federal crack defendants ís ten times the
number of white defendants." Id. at summary. "In 2002, 81
percent of the offenders sentenced for trafficking the crack
form of cocaine were African American ."^ USSC, ^'ifieen

Fears at 131 . So dísproportíonate is the racial disparity ín
the case of crack that it ís responsible ín s^gníficant part for
the enormous racial gap ín sentences being served by black
and white inmates in the federal penal system. Raising the
crack cocaine threshold from 5 grams to 25 grams alone
would "reduce the gap ín average prison sentences between
Black and White offenders by 9.2 months ." Id. at 132. The
e^ístíng problem ís so severe that commentators have labeled
the federal crack/powder disparity the "new Jim Crow" law.
Social Justice and the War on Drugs (morning panel II), Tr.

(Oct. 4, 2000) (statements of Hon. Robert Sweet and former
Baltimore mayor Kurt Schmoke), available at http:1/

The strong racial correlation of federal crack defendants exists de-
spite the fact that "whites comprise a majority of crack users." Marc
Mauer, Race to Incarcerate 172 (2d ed. 2006).
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www.pbs. org/wgbh/pages/frontlíne/shows/drugs/symposium
/panel2.html.

Against the catastrophic nature of these problems, the
original justifications for the 100:1 ratio do not survive two
decades' worth of careful scrutiny. The most often cited ra-
tionale for the 100:1 ratio is the false perception that there
are tangible differences between the two substances. See,
e.g., 132 Cong. Rec. 26,447 {1986) (statement of Sen.
Chiles) (stating that disparate "treatment ís absolutely essen-
tial because of the especially lethal character^stícs of this
[crack] form of cocaine"). But this tired contention can no
longer be taken seriously. "[T]he pharmacological effects of
cocaine are the same,, regardless of whether ít ís ín the form
of cocaine hydrochloride [powder] or crack cocaine, the
base." USSC, 2006 Public Hearing Tr. at 166 (testimony of
Dr. Nora D. Volkow, Director, Nat'l Inst. on Drug Abuse,
Nat'l Institutes of Health, U.S. Dept. of Health & Human
Servs.). The Commission itself does not believe that díffer-
entíal treatment cannot be justíf^ed based upon this alleged
difference. See USSC, Fifteen Years at 132.

It was also once believed that crack cocaine ís uniquely
correlated to more serious crimes. See USSC 1995 Report at
118-19 (observing that "the correlation between crack co-
caine use and the commission of other serious crimes was
considered greater than that with other drugs"). Today,
however, this theory too has been debunked as myth. "More
recent data indicate that significantly less trafficking-related
violence or systemic violence ... ís associated with crack
cocaine trafficking offenses than previously assumed."
USSC 2002 Report at 100 (for example, in 2000, only 2.3%
of crack cocaine offenders used a weapon).g And as outlined

$ In any event , dístr^ct courts will , of course , impose higher penalties
ín cases involving violence , regardless of the type of drug at issue in the
underlyïng offense , See, e.g., U.S.S.G. §§ 2D1.1(ó)(1), 2K2.1(ó}(6)
(weapons enhancements).
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above, the unique perversity of the 100 . 1 ratio obtains ín its
lengthier sentences for low-level crack users than for the
very high- level powder cocaine dealers who supply the drugs
needed to convert powder cacaíne into crack cocaine. The
"serious" traffickers , committing the serious crimes, are
prosecuted less frequently and spend less time ín jail.

Therefore, powerful arguments support the conclusion
that the sentencing d^sparíty ín the Guidelines does not
achieve -and in fact hinders - the sentencing regime
Congress intended to construct . Accordingly, trial courts act
appropriately when consíder^ng whether the díspar^ty pro-
duces ajust sentence and the minimum sentence necessary,
as required by Section 3553.

III. ALTERNATIVELY , THE COURT SHOULD HOLD
THIS PETITION IN ABEYANCE UNTIL IT RE-
SOLVES THE QUESTIONS PRESENTED IN RITA
V. UNITED STATES AND CLAIBORNE V.
UNITED STATES.

At a minimum, and as an alternative to plenary review,
the Court should consider holding this petition until the
Court issues decís^ons ín Rita v. Unïted States, 0^-5754, 127
S. Ct. 551 (2006), aпd Claiborne v. United States, No. 06-
5618, 127 S, Ct. 551 (2006). The Court's decisions ín those
cases may impact its resolutions of the questions raised ín
this pet^t^on.

Rita and Claïborne present the questions whether appel-
late courts make the Sentencing Guidelines effectively man-
datory by granting a presumption of reasonableness to the
Guidelines range and whether granting a presumption of rea-
sonableness to the Guidelines range denies the substantial
deference granted a district court's discretionary sentencing
decision under the "reasonableness" standard described ín
Booker. Thus, ít ís possible that, ín reaching a decision in
Rita and Claiborne, the Court will determine what a sentenc-
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^ng court may consider ^n reaching a "reasonable" sentence
pursuant to the factors described in Section 3553.

Accordingly, the Court should, at a minimum, hold this
petít^on pending its decísíons ín Rita and Claiborne.

CONCLUSION

For the foregoing reasons, the petít^on should be granted
or, ín the alternative, held pending the Court's decísíons ín
Rita v. United States and Claiborne v. United States.

Respectfully submitted,

MATTHEW M SNORS
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GEOFFREY WYATT
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MR. CASEY: Good morning, Your Honor.

THE COURT: Good morning.

MR. CASEY: Your Honor, we're here this morning
on the case of United States of America v . Sherrod Young,
case number is ^:CR-O1-401. Mr. Young ís here with his at-
torney Joseph O'Brien for re-sentencing.

He was convicted at trial. Following that, he was sen-
tenced by the Court to a term of 324 months, pursuant to the
Sentencing Guidelines. Since that time, the Supreme Court
issued the case ^n United States v. Booker, and the Third Cir-
cuit has remanded the case on the question of re-sentencing,
ín light of the Booker case.

The Government ís ready to proceed. There's been
nothing filed by either the defense or the Government, but
we're prepared to make oral argument today.

THE COURT: Okay. Let the record reflect that we're
aware of the remand and the reasons for the remand ^n this
case, and I'm prepared to proceed, but I invite counsel for
the Defendant and the Defendant for any remarks they wish
to make, and then we'll ask the Government for their re-
sponse.

MR. O'BRIEN: Yes, Your Honor. Thank you for the
opportunity to speak. Your Honor, we're here today to ask
the Court to consider reducing substantially the sentence that
was previously imposed on Mr. Young. The sentence the
Court imposed was the minimum of the guídelínes at a time
where the belief was that the guídelínes were mandatory. We
would ask the Court to consider a number of factors.

Number one, the seriousness of the offense. Now,
this, of course, ís a very serious offense, and we understand
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that Mr. Young has been and ís going to be sentenced to a
substantial term of imprisonment, We would ask the Court,
however, to consíder the fact that he did not commit any acts
of violence, he did not hurt any other people, and, also, that
the Court to, at least, give some consideration to the crack,
powder cocaine issue.

I understand the Court's reluctance to completely re-
ject the guideline that has been approved by e^ecutíve, judí-
cíal and legíslatwe branches of Government plus by the Sen-
tencing Commission, but we would ask the Court to, at least,
take into cons^deratíon the literature and arguments that have
been made that this disparity does, to some extent, overstate
the seriousness of the offense on an offense involving crack.
We don't ask the Court to ignore the guidelines, I'm not ask-
ing the Court to write its own guídelíne, but as ít considers
the guídelíne, to take into account those arguments that have
been made many times.

Your Honor, also, on the issue of deterrence, we
would ask the Court to consíder that this ís Mr. Young's first
offense, he had no prior criminal record, never been involved
with problems with the law, before. He's an adult, he's ín his
30's, had a good past, and I think that a sentence needed to
deter him from future conduct would be substantially less
than the one that the Court previously imposed. I had the oc-
casion -- I stayed in contact with Mr. Young since his sen-
tencing here, through his appeal I went up to Otisv^lle, New
York last week, spent a couple hours with him, I have talked
to him on the phone a number of times ín the last two years,
I've written back and forth to him 25 times, probably.

I visited with him two hours at Otísvílle last week to
discuss the upcoming proceedings, and I could say that I
think there has been a change ín him, I think he understands
what he did was wrong, he acknowledges his responsibility,
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and he is ready to turn the corner ín his life. So, Your Honor,
I would ask the Court to consider those factors, when ít de-
cides what type of sentence ^s needed, both to deter him and
to protect the public from future cames.

Also, Your Honor, on the issue of rehabilitation, he
received a long sentence and he's going to get a long sen-
tence, and he's on the road to rehabilitation, Ican tell from
our meeting, the meeting that we had at Otísvílle that his in-
terests now -- he's looking to the future, he's looking to get-
ting back to helping provide for his children, he has four
children, one an adult and three not adults, and that's what
he's interested ín now and that was what he's talking about,
he's talking about putting his past behind him. No longer ís
he angry at the system and blaming others, I think he ís ín
the process ^f being rehabilitated, and so we would ask the
Court to consider that.

I would also ask the Court to consider the remarks he
makes in support of this request.

THE DEFENDANT : I would like to say, Your
Honor, I'm very sorry, you know, for this whole situation.
As I said , I'm not a bad person, you know, I've grown a lot
from this whole deal. Prison has taught me a lot. I would just
ask the Court to, you know, think about ít or whatever the
case may be to give me a lighter sentence so that I may be
with my family one day again. That's it. Thank you.

THE COURT: Thank you. All right, Mr . Casey.

MR. CASEY: Your Honor, as we argued the other
day ín the Jones case, we think that the guidelines are appro-
priate ín all of these cases for -- and I don't want to belabor
those arguments, and I think we're beyond that because of
the Jones sentence -- and I think it's appropriate for the
Court, ín light of that sentence, to sentence Mr. Young to a
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sentence below what Mr. Jones received because of the rela-
t^ve party among the four co-Defendants ín this case.

And because of the Booker case, you have substantial
discretion to determine what that number ^s. The only thing I
would say, ín terms of relative culpabíhty, is, in all candor,
the unanimous view of the prosecution team ín this case was
that Mr. Jones was the most culpable followed by
Mr. Dowdy, and then Mr. Young being the third most culpa-
ble, and then following that, Mr. Jackson.

And the reason for that, and this ^s complicated, ín
the sense that it involves a lot of testimony and accumulated
evidence. But, basically, íf we look at the roles of the four of
them, clearly, Mr. Jones was the leader of the conspiracy. He
was the one who spent the most time ín New York, he was
the one that directed the actwities of the others. The amount
of cash found on him at the time, $3,240, ís consistent with
his role as the one who took the most profits out of the busi-
ness.

Then, we go to Mr. Dowdy. Mr. Dowdy was proba-
bly, my judgment, the key lieutenant, so to speak, for
Mr. Jones. He was the one most involved with operating the
conspiracy here in Pennsylvania. The way the gu^del^nes
turned out ^s, both Mr. Young and Mr. Dowdy ended up be-
ing at the same level of guidelines, because we think that
both Mr. Young and Mr. Dowdy qualified for athree-level
role enhancement. In a sense, the gu^del^nes did not permit
the kind of fine d^stínctíons that we can make, at this point,
that the Court can make.

I'm only suggesting that íf you are to make those fine
dist^nctíons, that Mr. Dowdy should receive a larger sentence
than Mr. Young. That's up to the Court. The Court heard all
of the evidence and the testimony as to the Government. But
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the way ít turned out, Mr. Young did have a substantial role
as a lieutenant, as ít were, íf that's the proper word, ín the
conspiracy, but not as significant a role in our judgment as
Mr. Dowdy.

Obviously, it's a serious offense. The public harm
that resulted from this activity was significant, resulting in
the addictions that the jury heard from from the people who
had gotten addicted to crack, and Mr. Young had a role ín
that, a substantial role, and I think the Court can fi^ a sen-
tence that's appropriate. I just wanted to point out that that's
the way the Government views the case, ín any event, after
all of the investigation, the trial, the sentencing transcripts
and everything having been reviewed.

THE COURT : Okay. I appreciate the Government's
realistic approach, ^n light of what the Courts are confronted
with ín these remands for sentencíngs since the Booker case.

You might enlighten me because , originally, under
the guidelines, this Defendant was ear-marked for a life sen-
tence because of the amount of drugs that were attributed to
him.

MR. CASEY: Correct.

THE COURT: The Government changed its position
and we had an addendum , which provided a range of sen-
tence short of life, and, of course, one was imposed short of
life ín this case. Do you know why that distinction e^ísted ín
his case , as opposed to the others?

MR. CASEY: Judge, the quantity dístr^buted by the
conspiracy was the quantity. I mean, all of them were going
to be subjected to the same quantity, the question was, did
we choose to seek to prove the higher quantity, which would
have resulted ín life sentences.
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THE COURT : You reduced the quantity ín his case?

MR. CASEY: Yes, as was the case in the other two,
as well, Dowdy and Jones. The reason we did that ís, obvi-
ously, the life sentence ís a severe sentence, and that was a
consideration, but also the fact was that we were concerned
that the quantíty hold up, that ít be supported by sufficient
índicía of reliability, in terms of the Third Círcuít case law,
and we felt that the more conservative approach was to at-
tempt to prove, which I think we did, and I know we did, be-
tween 500 grams and 1 U2 kilos. I don't think that the fine
distinction that I made earlier was ^n reference to the quan-
títy, so much as ít was with respect to the role.

I think that Mr. Jones, Mr. Dowdy and Mr. Young
should all be held accountable for the same quantíty, but íf
there ís a distinction here among the four Defendants, I think
it would be in the role, and that's -- the role enhancement
guideline, at least, to me, didn't seem to provide the same
kind of fle^ib^líty that I'm suggesting you could use today.

THE COURT : All right , ís there anything that you
want to respond to that was said by counsel for the Govern-
ment?

MR. O'BRIEN: No, Your Honor.

THE COURT: I have a tendency to agree with the
position the Government has been taking in these cases, only
because I was not uncomfortable with the Sentencing Guide-
lines. Unlike the State Court, where a Judge has more d^scre-
tíon under the guidelines, the negative aspect to the guíde-
línes ín Federal Court was that the Court had little or no dis-
cretion , unless ít was discretion that was allowed, pursuant to
terms under the guidelines, themselves.
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Granted, that the guidelines were very harsh when
we're dealing with crack cocaine, but that's what was in-
tended by Congress, and I don't think that the Judges have a
right to legislate, whether we agree or disagree, because that
ís basically not cur role. But under Booker, because the
guidelines are now advisory, they are, nevertheless, required
to be considered by the Court, even under Section 3553(a),
that's one of the things of all of the elements that are índí-
cated ín that statute, we are obligated by that legislation to
give serious consíderatíon to the guidelines in fashioning a
sentence.

But 3553 gives us more freedom ín the sentence that
we can fashion, and counsel for the Government has re-
ceived some signal as to what we're going to do ín these
cases that are coming up as a result of prosecution ín this
case, because we have taken a position and offered our rea-
sons ín the case of Bernard Jones earller this week or last
week when he was sentenced.

In this case, it's true, the Defendant had no crímínal
history, yet, he initially faced a life sentence, because of the
nature of the drug that was implicated ín charging him, and
we still take into consíderatíon the fact that there were fire-
arms ^mplícated and that he was, as the Government ind^-
cates, a manager, along with Bernard Jones and Kevin
Dowdy, and did his part was the reason that such a severe
sentence was imposed in each of their cases.

When I say severe, I don't mean that it wasn't justi-
fied. But now that we have to take into consíderatíon matters
which, traditionally, Courts could take into consíderatíon,
before we had the stringent guidelines, we do take into ac-
count the fact that this Defendant had no prior crímínal re-
cord, which the guidelines took into consideration, that he
had been using drugs since age 15, at least, according to the
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Pre-sentence Report, and for years prior to hís arrest, he was
using cocaine dally. We take into account, which I presume
the guidelines feel that they took into account, when they
were as stringent as they were, the background of the Defen-
dant.

And I think it's appropriate that we take into consid-
eration the background of the Defendant because he came
from nothing. It's not his fault he came from nothing, and
it's unfortunate that he didn't have the strength to do some-
thing about the fact that he came from nothing more positive
to benefit himself. The one thing positive that came from hís
own hand and thinking ís that he has a wife and he has chil-
dren, presumably, they're still in contact with you.

THE DEFENDANT: Yes, Your Honor.

THE COURT : That ís what's important, and it's re-
grettable that your children are going to be deprived of what
you were deprived of as a child and ís partly responsible for
why you're here. I have been talking only ín the contest of
trying to let ít be clear that, in ach^evíng parity, post -Booker,
I've taken into account the sentences that we have imposed
and the re -sentencing in the case of Bernard Jones, and as the
Government has indicated, it's appropriate that this Defen-
dant's conduct ís less severe than that of Bernard Jones, and
we'll impose a sentence commensurate and establishing, I
believe, parity with that sentence and those that are to follow
this Defendant . Still, the Judgment of the Court ís severe but
less severe than ^t has been.

So that pursuant to the Sentencing Reform Act, ít ís
the Judgment of the Court that the Defendant is committed to
the custody of the Bureau of Prisons to be ímpr^soned for a
term of 210 months. This term consists of 210 months ^n
each of counts 1, 4, 7 and 10 all to be served concurrently.
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He doesn't have the ability to' pay a fine, but he's obliged to
pay an assessment of $100 on each count, íf ít hasn't prev^-
ously been paid.

Upon your release, you're going to be placed on su-
pervised release for a term of five years, and this consists of
five years on count 1 and 3 years on each of counts 4, 7 and
10 all to run concurrently. W^th^n 72 hours of yrur release,
you'll report to the Probation Office ^n the District to which
you are released.

While on supervised release, the Defendant shall not
commit another Federal, State or local crime and shall com-
ply with the standard conditions that have been adopted by
this Court and shall comply with the following additional
cond^t^ons:

You'll have to submit to a drug test w^thín 15 days of
your release from custody and at least two periodic tests
thereafter. You're to cooperate in the collection of a DNA, as
directed by the Probation Officer, and I'm not sure that that
was a condition at the time of the last sentence, so that's
something new. And the sentence imposed in this case, I be-
lieve, satisfies the purposes of I8 USC, 3553(a), which out-
lines the elements that the Court should consider ^n fash^on-
^ng a just sentence.

Without transgressing what Congress intended, but
e^ercis^ng greater discretion than allowed, I think this is an
appropriate sentence.

And I must advise you, as we did ^n the past, of your
right to appeal this conviction and sentence to the United
States Court of Appeals, and íf you're unable to pay costs of
an appeal, you may apply for leave to appeal ín forma pau-
perís, and íf approved, counsel will be appointed for you and
you' l1 not be required to pay any costs. To that entent, I
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know you're not happy or any happier, but the point ís, I
hope that you are successful ín the rehabilitation that your
counsel alluded to. He's at Otísvílle and I presume he wí11
continue at Ot^sv^lle,

MR. CASEY: Thank you, Your Honor.

( At this time the proceedings were adjourned.)
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ney, Harrisburg, PA.

For SHERROD YOUNG, Appellant: Joseph A. OBr^en,
Oliver, Price & Rhodes, Clarks Summit, PA.

JUDGES : Before: SMITH and ROTH, Círcuít Judges, and
YOHN, District Judge.

* The Honorable Wíll^am H. Yohn Jr., Senior Dístríct
Judge for the Eastern Dístríct of Pennsylvania, sitting
by des^gnatíon.

OPINION BY: YOHN

OPINION: YOHN, District.^udge.
On February 10, 2003, a jury found Sherrod Young

guilty of one count of conspiracy to distribute and possess
with intent to distribute ín excess of 50 grams of crack co-
caine in violation of 21 U.S.C. ,^ 846, and three counts of dis-
tríbutíon and possession with the intent to distribute crack
cocaine in violation of 21 ZLS.C, ^ 841(a)(1). Young's pre-
sentence report ^n^tially held him accountable for 1.5 kilo-
grams or more of crack coca^ne.l Subsequently, the govern-
ment agreed the readily provable drug quantity was between
500 grams to 1.5 kilograms.

^ This amount yielded a base Offense Level of 38. Young's presentence
report added two-level firearm and three-level managerial enhancements
for a total Offense Level of 43. The resulting guideline sentence was life
^mpr^sonment.

^ The second addendum to Young's presentence report incorporated this
reduction and stated a total Offense Level of 41, yielding a sentence
range of 324 to 405 months.
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On May 6, 2004, the first day of Young's sentencing
hearing, the government called FBI Agent Kevin Wevodau,
who had interviewed people involved ín the conspiracy, ín
order to establish an estimate of the drug quantity attribut-
able to Young. Agent Wevodau testified that Mel ίssa Lynn
Martin, a co-defendant, statèd that she made at least eight to
ten trips with Young and Kevin Dowdy, another co-
defendant, to New York to purchase about 60 grams of crack
cocaine per tr^p.^ Evaluating Agent Wevodau's testimony
regarding his conversation with Martin alone, the District
Court stated, "^m fairly satisfied that, by the most conserva-
tive estimate, that we have at least 598 grams of crack co-
ca^ne."4 On May 11, 2004, the second day of Young's sen-

^
Agent Wevodau also spoke to Dawn Ph^lhps, Carl Laserre, Michelle

Kowalski, ^ínce McHenry and Rosemary Lewis about taps they made
with Young and Dowdy and, ^n some cases, also with Bernard Jones,
another co-defendant, to New York to purchase crack cocaine. Agent
Wevodau test^fíed to the following. Phillips made six trips wïth Dowdy
and Young during the spring to summer of 2001, purchasing 80 to 180
grams per trip. Laserre recounted four or five trips in mid-2001 with
Dowdy, Jones and Young for purchases ín the amount of two to three
thousand dollars, or about 100 grams, per trip. Kowalski made two trips
ín summer of 2001 with Dowdy or Young for abaseball-sized quantity,
or about 50 grams, per trip. Lewis acknowledged at least two trips with
Dowdy and Young for an unspec^f^ed quantity. McHenry stated he made
five trips with Dowdy and Young for an unspecified quantity.

° At the conclusion of the first part of Young's sentencing hearing, the
Dístr^ct Court asked both parties to submit estimates of drug quantity
attributable to Young. The government's estimate, submitted to the Dís-
tríct Court on May 11, 2004, "involved at least 1,460 grams of crack co-
caine." Young's brief contends, without pointing to a source, "[o]n May
11, 2004, prior to the sentencing hearing, the United States stated that the
maximum amount of crack attributable to Young was 150 grams to 500
grams." Thís statement by Young ^s contrary to the government's submit-
ted estimate and to the record, which does not reflect a departure from
the government's allegation that the readily provable quantity of 500
grams to 1.5 kilograms contained ^n the second addendum to Youngs
presentence report was correct.
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tencíng hearing, the District Court concluded that "there is
sufficient ^ndíc^a of relíab^líty to support the amount of drugs
that the Government wishes to attribute to this Defendant by
conservative estimates." The District Court sentenced Young
to 324 months of imprisonment. Young appealed.

We affirmed his conviction, but vacated his sentence
and remanded for resentencing in accordance with the Su-
preme Court 's intervening decision ín United States v.
Booker, 543 U.S. 220, 125 S. Ct. 738, 160 L. Ed. 2d 621
(2005). United States v. Young, 149 Fed. Appx. 107 (3d Cir.
2005) {unpublished). At Young's resentencíng hearing held
on November 2, 2005, Youngs counsel argued fora "sub-
stantially" reduced sentence based, ^n part , on the disparity
between crack and powder cocaine penalties in the sentenc-
ing guidelines. The District Court responded:

Granted, that the guidelines were very harsh
when we're dealing with crack cocaine, but
that's what was intended by Congress, and I
don't think that the Judges have a right to legis-
late, whether we agree or disagree , because that
is basically not our role . But under Booker, be-
cause the guidelines are now advisory , they are,
nevertheless, required to be considered by the
Court, even under [18 US.C. ^ J 3553(a), that's
one of the things of all the elements that are ín-
dícated in that statute , we are obligated by that
legislation to give serious consideration to the
guidelines ín fashioning a sentence.

(App. 43A.) On remand , the District Court imposed a sen-
tence of 210 months of imprisonment . This timely appeal
followed.
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The Dístr^ct Court had jurísd^ct^on pursuant to 18
US.C. ^ 3231. We e^ercíse jurisdiction over this appeal pur-
suant to 28 U.S.C. ^ 1291 and 18 U.S.C. ^ 3742(a). See
United States v. Cooper, 437 F.3d 324, 327-28 (^d Cir.
2006).

Young makes two arguments on appeal. First, he
contends that his sentence ís too severe, or "greater than nec-
essary," because ít was the result of an unreasonable dispar-
ity between the penalties for crack cocaine and powder co-
caíne under the sentencíng guídelínes . 5 He states that if his
case had involved powder cocaine, the quantity attributable
to him would have yielded a total Offense Level of 31 and a
minimum of 108 months . Young also complains that the evi-
dence as to the quantity of crack cocaine was not reliable for
several reasons. First , Agent Wevodau's testimony contained
hearsay and the credibility of Agent Wevodau's interview
subjects was dubious. Second, only two of the individuals
interviewed by Agent Wevodau - Martin and Kowalski - tes-
tified at Young 's trial, and their trial testimonies did not in-
volve drug quantities attributable to Young.

Young's contention that his sentence ís unreasonable
because the sentencíng guidelines' crack /powder cocaine d^s-
par^ty made his sentence too severe ís without merit. Before
Booker, we routinely upheld the disparity against constítu-
tíonal attack, including equal protection , cruel and unusual
punishment, and vagueness claims. See, e.g. United States v.
Frazïer, 981 F.2d 92, 95-96 (3d Cïr. 1992); United States v.

s ZI U.S.C. ^ 841 (b)(1) contains drastically different punishments for
crack and powder cocaine, requïr^ng one hundred times more powder
cocaine than crack coca ίne to trigger inclusion ín a particular sentencíng
range. Id. The United States Sentencing Commission adopted this sen-
tencíng díspar^ty ^n the federal Sentencing Guidelines . See US. Sente^c-
^ng Guidehnes Manual ,¢ 2D1.1(c) (2006).
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Jones, 979 F.2d 317, 320 (3d Cir. 1992), superseded by stat-
ute as stated in United States v. Roberson, 194 F.3d 408, 417
(3d Cir. l99ß). After Booker , we addressed the issue of
whether ít ís legal error for a Dístríct Court to believe that ít
had no discretion to impose abelow-gu ίdelínes sentence on
the basis of the crack/powder cocaine disparity . United
States v . Gunter, 462 Fad 237, 244 (3d Cir. 2006). In
Gunter, we held that [HN2] "district courts may consider the
cracklpowder cocaine differential ín the Guidelines as a fac-
tor, but not a mandate , ín the post-Booker sentencing proc-
ess." Id. at 249.

In this case , the District Court correctly applied our
post-Booker sentencing process, which includes calculating a
defendant 's gu ίdelínes sentence ín the same manner as it
would have before Booker. See Gunter, 462 F.3d at 247 (cít-
íng United States v. King, 454 F.3d 187, 19^ (3d Cir. 2006)
and Cooper, 437 F.3d at 330). The Dístríct Court also did
not suggest that applying the gu ίdelínes ' penalties for crack
caca^ne was mandatory , rather ít stated "the gu ίdelínes are
now advisory." Thus, ít reduced Young's pre-Booker sen-
tence of 324 months, when the gu ίdelínes were mandatory,
to 210 months under the post-Booker advisory regimen, The
Dístríct Court's apparent consideration and application of the
current statutory crack/powder cocaine ratio was an appro-
priate exercise of its discretion pursuant to ^ 3553 (a). See
Gunter, 462 F.3d at 247 {citing King, 454 F.3d at 194).
Honoring Young's request of an even lower sentence based
on a more " justified " ratio would have flouted Congress' in-
tent embodied ín ,^ 841 and the Comrníssíon 's incorporation
of this intent ín the sentencing guídelínes . ^ See Gunter, 462

^ In Gunter , we summarized the three instances where the Commission
has urged Congress to modify federal cocaine sentencing policy by re-
ducing the crack/powder cocaine ratlo. 462 F.3d at 239-44 . Each time,
Congress has declined to reform the ratlo. Id
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F 3d at 247 ("[F]ederal courts of appeal have unanimously
held that ...sentencing courts may not craft their own ratio
as a substitute for the 100 : 1 ratio chosen by Congress.").

Young's argument that his sentence is unreasonable
also overlooks the District Court's additional co ńsíderatíon of
his background, ínclud^ng his history of drug use, his family
situation, and his lack of criminal record, as weIl as the goal
of achieving parity among his co-defendants. The Dístríct
Court took into account the firearm and leadership role en-
hancements, and imposed a sentence 114 months below the
minimum guidelines range. Thus, we find that the Dístríct
Court's consideration and apphcatíon of the cracklpowder
cocaine ratio did not render Young's sentence unreasonable.

Young's second argument that the District Court er-
roneously found that 500 grams to 1.5 kilograms of crack
cocaine were attributable to him ís also unpersuasive. [HNC]
The standard of proof for sentencing facts under the sentenc-
ing gu^delínes remains preponderance of the evidence. Coo-
per, 437 F.3d at 330. We review the District Court's findings
of fact on the issue of drug quantity for clear error, United
States v. Miele, 989 F.2d 659, 663 (3d Cir. X993). Before
Booker, we held that [HN4^ using hearsay for sentencing
purposes does not violate the Sentencing Reform Act. United
States v. Brothers, 75 F, 3d 845, 848 (3d Cir. 1996). "The
sentencing court can give a high level of credence to hearsay
statements, going so far as to 'credit hearsay evidence over
sworn testimony, especially where there is other evidence to
carroborate the inconsistent hearsay statement."' Id. (quoting
Miele, 989 F.2d at ^^4}. Further, Booker does not provide a
basis for holding hearsay inadmissible at sentencing, espe-
cially as the Supreme Court did not invalidate 18 U,S.C. ^
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3661. Booker, 543 U.S. at 259 (stating that "with [IS
U.S.C. ^^ 3553 (b)(1) and 3742 (e)] e^c^sed, ... the remain-
der of the Act satisfies the Court's constitutional requ^re-
ments" ). The sentencing guidelines also permit a Dístr^ct
Court to consider "relevant information without regard to its
admissibility under the rules of evidence applicable to trial."
U.S. Sentencing Guidelines Manual ^ ^A1.3 (a). This in-
cludes reliable hearsay. Id. at cmt. {citing ^ 3661). However,
[HNS] both our precedent and the sentencing guidelines re-
quire that a sentencing fact have " sufficient ^nd^c^a of relí-
abílity to support its probable accuracy." Brothers , 75 F.3d
at 848 (internal quotations omitted ) á see also ^ 6A1.3(a). We
have directed Dístríct Courts to apply the sufficient índícía of
reliability standard "rigorously ," Miele, 989 F 2d at 664, but
have also recognized that "^n calculating the amount of drugs
involved in a particular operation , a degree of estimation ís
sometimes necessary ." United States v. Pauli^o, 996 F.2d
1541, 1545 (^d Cir. 1993).

In this case, the Dístríct Court determined by a pre-
ponderance of the evidence that Young was responsible for
500 grams to 1.5 kilograms of crack cocaine. The D^str^ct
Court found sufficient indícía of rel^ab^lity to support this
amount of drugs, even by highly conservative estimates,
based on "a lot of testimony, over a period of time" and on
the fact that "much of the ev ίdence was alluded to at the
trial." Even though Young asserts that only two out of the síß
índív^duals interviewed by Agent Wevodau testified at his
trial, the Dístríct Court found these trial witnesses' exposure
to cross e^aminatíon was an "important factor" ín its consid-

18 U.S.C. ,¢ 3661 states: "No limitation shall be placed on the ^nforma-
t^on concerning the background , character, and conduct of a person con-
victed of an offense which a Court of the United States may receive and
consider for the purpose of imposing an appropriate sentence ." ^ 3661.
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eratíon of the evidence on the issue of drug quantity ín
Young's sentencing hearing. In addition to the trial record,
the District Court had at its disposal the testimony of Agent
Wevodau, which was notably specific both ín the number
and timing of the trips individuals involved ín the conspiracy
taok with Youn^ and ín the quantity of drugs purchased dur-
ing these trips, and e^tensíve argument from the govern-
ment's and Young's attorneys during Young's sentencing and
resentenc^ng hearings. Thus, the record clearly supports the
District Court's finding that 500 grams to 1.5 kilograms were
attributable to Young. Accordingly, the District Court did
not commit clear error, and we will affirm the District
Court's judgment of sentence.

^ See supra note 3.
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APPENDIX C

PART D -OFFENSES INVOLVING DRUGS

1. UNLAWFUL MANUFACTURING, IMPORTING,
EXPORTING, TRAFFICKING , OR POSSESSION;
CONTINUING CRIMINAL ENTEØRISE

§2D1.1. Unlawful Manufacturing, Importing, Exporting, or
Trafficking (Including Possession with Intent to
Commit These Offenses); Attempt or Conspiracy
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(c) DRUG QUANTITY TABLE

Controlled Substances and Quantity* Base
Offense Level

(1) • 30 KG or more of Heroin (or the Level 38
equivalent amount of other Sched-
ule I or ^ Opiates);

• 150 KG or more of Cocaine {or the
equivalent amount of other Sched-
ule I or II Stimulants);

• 1.5 KG or more of Cocaine Base;
• 30 KG or more af PCP, or 3 KG or

more of PCP (actual);
• 15 KG or more of Methampheta-

mine, or 1.5 KG or more of
Methamphetam^ne (actual), or 1.5
KG or more of "Ice";

• 15 KG or more of Amphetamine,
or 1.5 KG or more of Ampheta-
mine (actual);

• 300 G or more of LSD (or the
equivalent amount of other Sched-
ule I or II Hallucinogens);

• 12 KG or more of Fentanyl;
• 3 KG or more of a Fentanyl Ana-

logue;
• 30,000 KG or more of Marihuana;
• 6,000 KG or more of Hashish;
• 600 KG or more of Hashish Oí1;
• 30,000,000 units or more of

Schedule I or II Depressants;
• 1,875,000 units or more of Fluní-

trazepam.
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(2) • At least l0 KG but less than 30 Level 36
KG of Heroin (or the equivalent
amount of other Schedule I or II
Opiates);

• At least 50 KG but less than 150
KG of Cocaine (or the equivalent
amount of other Schedule I or II
Stimulants);

• At least 500 G but less than 1.5
KG of Cocaine Base;

• At least 10 KG but less than 30
KG of PCP, or at least 1 KG but
less than 3 KG of PCP (actual);

• At least 5 KG but less than 15 KG
of Methamphetamíne, or at least
500 G but less than 1.5 KG of
Methamphetamíne (actual), or at
least 500 G but less than 1.5 KG of
"Ice"^

• At least 5 KG but less than 15 KG
of Amphetamine, or at least 500 G
but less than 1.5 KG of Ampheta-
mine (actual);

• At least 100 G but less than 300 G
of LSD (or the equivalent amount
of other Schedule I or II Hallu-
cinogens);

• At least 4 KG but less than 12 KG
of Fentanyl;

• At least 1 KG but less than 3 KG
of a Fentanyl Analogue;

^ At least 10,000 KG but less than
30,000 KG of Marihuana;

• At least 2,000 KG but less than
6,000 KG of Hashish;

• At least 200 KG but less than 600
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KG of Hashish Oil;
• At least 10,000,000 but less than

30,000,000 units of Schedule I or
II Depressants;

• At least 625,000 but less than
1,815,000 units of Flunítrazepam.

(3) • At least 3 KG but less than 10 KG Level 34
of Heroin (or the equivalent
amount of other Schedule I or II
Opiates);

• At least 15 KG but less than 50
KG of Cocaine (or the equivalent
amount of other Schedule I or II
Stimulants);

s At least 150 G but less than 500 G
of Cocaine Base;

• At least 3 KG but less than 10 KG
of PCP, or at least 300 G but less
than 1 KG of PCP (actual);

• At least 1.5 KG but less than 5 KG
of Methamphetamíne, or at least
150 G but less than 500 G of
Methamphetamine (actual), or at
least 150 G but less than 500 G of
"Ice"•

• At least 1.5 KG but less than 5 KG
of Amphetamine, or at least 150 G
but less than 500 G of Ampheta-
mine (actual);

• At least 30 G but less than 100 G
of LSD (or the equivalent amount
of other Schedule I or II Hallu-
cinogens};

• At least 1.2 KG but less than 4 KG
of Fentanyl;
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• At least 300 G but less than 1 KG
of a Fentanyl Analogue;

• At least 3,000 KG but less than
10,000 KG of Marihuana;

• At least 600 KG but less than
2,000 KG of Hashish;

• At least 60 KG but less than 200
KG of Hashish Oí1;

• At least 3,000,000 but less than
10,000,000 units of Schedule I or
II Depressants;

• At least 187,500 but less than
625,000 units of Flunítrazepam.

(4) • At least 1 KG but less than 3 KG Leve132
of Heroin (or the equivalent
amount of other Schedule I or II
Opiates);

• At least 5 KG but less than 15 KG
of Cocaine (or the equivalent
amount of other Schedule I or II
Stimulants);

• At least 50 G but less than 150 G
of Cocaine Base;

• At least 1 KG but less than 3 KG
of PCP, or at least 100 G but less
than 300 G of PCP (actual);

• At least 500 G but less than 1.5
KG of Methamphetamíne, or at
least 50 G but less than 150 G of
Methamphetamíne (actual), or at
least 50 G but less than 150 G of
"Ice"•

• At least 500 G but less than 1.5
KG of Amphetamine, or at least 50
G but less than 150 G of Am-
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phetamine (actual);

• At least 10 G but less than 30 G of
LSD (or the equivalent amount of
other Schedule I or II Halluc^no-
geńs);

• At least 400 G but less than 1.2
KG of Fentanyl;

• At least 100 G but less than 300 G
of a Fentanyl Analogue;

• At least 1,000 KG but less than
3,000 KG of Marihuana;

• At least 200 KG but less than X00
KG of Hashish;

• At least 20 KG but less than 60
KG of Hashish Oil;

• At least 1,000,000 but less than
3,000,000 units of Schedule I or II
Depressants;

• At least 62,500 but less than
187,500 units of Flunitrazepam.

(5) • At least 700 G but less than 1 KG LEVEL 30
of Heroin (or the equivalent
amount of other Schedule I or II
Opiates);

• At least 3.5 KG but less than 5 KG
of Cocaine (or the equivalent
amount of other Schedule I or II
Stimulants);

• At least 35 G but less than 50 G of
Cocaine Base;

• At least 700 G but less than I KG
of PCP, or at least 70 G but less
than 100 G of PCP (actual);
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• At least 350 G but less than 500 G
of Methamphetamíne, or at least
35 G but less than 50 G of
Methamphetamíne (actual}, or at
least 35 G but less than 50 G of
"Ice"•

• At least 350 G but less than 500 G
of Amphetamine , or at least 35 G
but less than 50 G of Ampheta-
mine (actual);

• At least 7 G but less than 10 G of
LSD (ar the equivalent amount of
other Schedule I or II Hallucino-
gens);

s At least 280 G but less than 400 G
of Fentanyl;

• At least 70 G but less than 100 G
of a Fentanyl Analogue;

• At least 700 KG but less than
1,000 KG of Marihuana;

• At least 140 KG but less than 200
KG of Hashish;

• At least 14 KG but less than 20
KG of Hashish Oí1;

• At least 700 ,000 but less than
1,000,000 units of Schedule I or II
Depressants;

• At least 43,750 but less than
62,500 units of Flunitrazepam.

(^) • At least 400 G but less than 700 G Level 28
of Heroin (or the equivalent
amount of other Schedule I or II
Opiates};
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• At least 2 KG but less than 3.5 KG
of Cocaine (or the equivalent
amount of other Schedule I or II
Stimulants);

• At least 20 G but less than 35 G of
Cocaine Base;

• At least 400 G but less than 700 G
of PCP, or at least 40 G but less
than 70 G of PCP (actual);

• At least 200 G but less than 350 G
of Methamphetamíne, or at least
20 G but less than 35 G of
Methamphetamíne (actual), or at
least 20 G but less than 35 G of
"Ice"^

• At least 200 G but less than 350 G
of Amphetamine , or at least 20 G
but less than 35 G of Ampheta-
mine (actual);

• At least 4 G but less than 7 G of
LSD (or the equivalent amount of
other Schedule I or II Hallucino-
gens);

• At least 160 G but less than 280 G
of Fentanyl;

• At least 40 G but less than 70 G of
a Fentanyl Analogue;

• At least 400 KG but less than 700
KG of Marihuana;

• At least 80 KG but less than 140
KG of Hashish;

• At least 8 KG but less than 14 KG
of Hashish Oil;

• At least 400,000 but less than
700,000 units of Schedule I or II
Depressants;
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• At least 25,000 but less than
43,750 units of Flun^trazepam.

(7) • At least 100 G but less than 400 G Level 26
of Heroin (or the equivalent
amount of other Schedule I or II
Opiates);

• At least 500 G but less than 2 KG
of Cocaine (or the equivalent
amount of other Schedule I or II
Stimulants);

• At least 5 G but less than 20 G of
Cocaine Base;

• At least 100 G but less than 400 G
of PCP, or at least 1 ^ G but less
than 40 G of PCP {actual);

• At least 50 G but less than 200 G
of Methamphetamine, or at least 5
G but less than 20 G of Metham-
phetam^ne (actual), or at least 5 G
but less than 20 G of "Ice";

• At least 50 G but less than 200 G
of Amphetamine, or at least 5 G
but less than 20 G of Ampheta-
mine (actual);

• At least 1 G but less than 4 G of
LSD (or the equivalent amount of
other Schedule I or II Halluc^no-
gens);

• At least 40 G but less than 160 G
of Fentanyl;

• At least 10 G but less than 40 G of
a Fentanyl Analogue;

• At least 100 KG but less than 400
KG of Marihuana;

• At least 20 KG but less than 80



KG of Hashish;
• At least 2 KG but less than 8 KG

of Hashish Oí1;
• At least 100,000 but less than

400,000 units of Schedule I or II
Depressants;

• At least 6,250 but less than 25,000
units of Flunitrazepam.

(8) • At least 80 G but less than 100 G Level 24
of Heroin (or the equivalent
amount of other Schedule I or II
Opiates};

• At least 400 G but less than 500 G
of Cocaine (or the equivalent
amount of other Schedule I or II
Stimulants);

• At least 4 G but less than 5 G of
Cocaine Base;

• At least 80 G but less than 100 G
of PCP, or at least 8 G but less
than 10 G of PCP (actual);

• At least 40 G but less than 50 G of
Methamphetamíne, or at least 4 G
but less than 5 G of Metham-
phetam^ne (actual), or at least 4 G
but less than 5 G of "Ice";

• At least 40 G but less than 50 G of
Amphetamine, or at least 4 G but
less than 5 G of Amphetamine (ac-
tual};

• At least 800 MG but less than 1 G
of LSD {or the equivalent amount
of other Schedule I or II Ha11u-
cinogens);

• At least 32 G but less than 40 G of



Fentanyl;
• At least 8 G but less than 10 G of a

Fentanyl Analogue;
• At least 80 KG but less than 100

KG of Marihuana;
• At least 16 KG but less than 20

KG of Hashísh;
• At least 1.6 KG but less than 2 KG

of Hashísh Oí1;
• At least 80,000 but less than

100,000 units of Schedule I or II
Depressants;

• At least 5,000 but less than 6,250
units of Flunítrazepam.

(9) • At least 60 G but léss than 80 G of Level 22
Heroin (or the equivalent amount
of other Schedule I or II Opiates);

• At least 300 G but less than 400 G
of Cocaíne (or the equivalent
amount of other Schedule I or II
Stimulants);

• At least 3 G but less than 4 G of
Cocaíne Base;

• At least 60 G but less than 80 G of
PCP, or at least 6 G but less than 8
G of PCP (actual);

• At least 30 G but less than 40 G of
Methamphetamíne, or at least 3 G
but less than 4 G of Metham-
phetamíne (actual), or at least 3 G
but less than 4 G of "Ice";

• At least 30 G but less than 40 G of
Amphetamine, or at least 3 G but
less than 4 G of Amphetamine (ac-
tual);
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• At least 600 MG but less than 800
MG of LSD (or the equivalent
amount of other Schedule I or II
Hallucinogens);

• At least 24 G but less than 32 G of
Fentanyl;

• At least 6 G but less than 8 G of a
Fentanyl Analogue;

• At least 60 KG but less than 80
KG of Marihuana;

• At least 12 KG but less than 16
KG of Hashish;

• At least 1.2 KG but less than 1.6
KG of Hashish Oí1;

• At least 60,000 but less than
80,000 units of Schedule I or II
Depressants;

• At least 3 ,750 but less than 5,000
units of Flunítrazepam.

(10) • At least 40 G but less than ^0 G of Leve120
Heroin (or the equivalent amount
of other Schedule I or II Opiates);

• At least 200 G but less than 300 G
of Cocaine (or the equivalent
amount of other Schedule I or II
Stimulants);

• At least 2 G but less than 3 G of
Cocaine Base;

s At least 40 G but less than b0 G of
PCP, or at least 4 G but less than ^
G of PCP (actual);

• At least 20 G but less than 30 G of
Methamphetamine, or at least 2 G
but less than 3 G of Metham-
phetamíne (actual), or at least 2 G
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but less than 3 G of "Ice";
• At least 20 G but less than 30 G of

Amphetamine, or at least 2 G but
less than 3 G of Amphetamine (ac-
tual};

• At least 400 MG but less than 600
MG of LSD (or the equivalent
amount of other Schedule I or II
Hallucinogens);

• At least 16 G but less than 24 G of
Fentanyl;

• At least 4 G but less than 6 G of a
Fentanyl Analogue;

• At least 40 KG but less than 60
KG of Marihuana;

• At least 8 KG but less than l2 KG
of Hashish;

• At least 800 G but less than 1.2
KG of Hashish Oil;

• At least 40,000 but less than
60,000 units of Schedule I or II
Depressants;

^ 40,000 or more units of Schedule
III substances;

• At least 2,500 but less than 3,750
units of Flunítrazepam.

(1 I) • At least 20 G but less than 40 G of Level 18
Heroin (or the equivalent amount
of other Schedule 1 or II Opiates);

• At least 100 G but less than 200 G
of Cocaine (or the equivalent
amount of other Schedule I or II
Stimulants);

• At least 1 G but less than 2 G of
Cocaine Base;
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• At least 20 G but less than 40 G of
PCP, or at least 2 G but less than 4
G of PCP (actual);

• At least 10 G but less than 20 G of
Methamphetam^ne, or at least 1 G
but less than 2 G of Metham-
phetamíne (actual), or at least 1 G
but less than 2 G of "Ice";

• At least 10 G but less than 20 G of
Amphetamine, or at least 1 G but
less than 2 G of Amphetamine (ac-
tual};

• At least 200 MG but less than 400
MG of LSD (or the equivalent
amount of ather Schedule I or II
Hallucinogens);

• At least 8 G but less than I6 G of
Fentanyl;

• At least 2 G but less than 4 G of a
Fentanyl Analogue;

• At least 20 KG but less than 40
KG of Marihuana;

• At least 5 KG but less than 8 KG
of Hashish;

• At least 500 G but less than 800 G
of Hashish Oí1;

• At least 20,000 but less than
40,000 units of Schedule I o
Depressants;

• At least 20,000 but less than
40,000 units of Schedule III sub-
stances;

• At least 1,250 but less than 2,500
units of Flunítrazepam.



(12) • At least I O G but less than 20 G of Level 16
Heroin (or the equivalent amount
of other Schedule I or II Opiates);

• At least 50 G but less than 100 G
of Cocaine (or the equivalent
amount of other Schedule I or II
Stimulants);

• At least 500 MG but less than 1 G
of Cocaine Base;

• At least 10 G but less than 20 G of
PCP, or at least 1 G but less than 2
G of PCP (actual);

• At least 5 G but less than 10 G of
Methamphetamine, or at least 500
MG but less than 1 G of Metham-
phetamíne (actual), or at least 500
MG but less than 1 G of "Ice";

• At least 5 G but less than 10 G of
Amphetamine, or at least 500 MG
but less than 1 G of Amphetamine
(actual);

• At least 100 MG but less than 200
MG of LSD (or the equivalent
amount of other Schedule I or II
Hallucinogens);

• At least 4 G but less than 8 G of
Fentanyl;

• At least 1 G but less than 2 G of a
Fentanyl Analogue;

• At least 10 KG but less than 20
KG of Marihuana;

• At least 2 KG but less than 5 KG
of Hashish;

• At least 200 G but less than 500 G
of Hashish Oíl;

• At least 10,000 but less than
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20,000 units of Schedule I or II
Depressants;

• At least 10,000 but less than
20,000 units of Schedule III sub-
stances;

• At least 625 but less than 1,250
units of Flunítrazepam.

(13) • At least 5 G but less than 10 G of Level 14
Heroin (or the equwalent amount
of other Schedule I or II Opiates};

• At least 25 G but less than 50 G of
Cocaine (or the equivalent amount
of other Schedule I or II Stimu-
lants);

• At least 250 MG but less than 500
MG of Cocaine Base;

• At least 5 G but less than 10 G of
PCP, or at least 500 MG but less
than 1 G of PCP (actual);

• At least 2.5 G but less than 5 G of
Methamphetamíne, or at least 250
MG but less than 500 MG of
Methamphetamine (actual), or at
least 250 MG but less than 500
MG of "Ice";

• At least 2.5 G but less than 5 G of
Amphetamine, or at least 250 MG
but less than 500 MG of Am-
phetamine (actual);

• At least 50 MG but less than 100
MG of LSD (or the equivalent
amount of other Schedule I or II
Hallucinogens);

• At least 2 G but less than 4 G of
Fentanyl;
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• At least 500 MG but less than 1 G
of a Fentanyl Analogue;

• At least 5 KG but less than 10 KG
of Marihuana;

• At least 1 KG but less than 2 KG
of Hashish;

• At least 100 G but less than 200 G
of Hashish Oil;

• At least 5,000 but less than 10,000
units of Schedule I or II Depres-
sants;

• At least 5,000 but less than 10,000
units of Schedule III substances;

• At least 312 but less than 625 units
of Flunitrazepam.

(14) • Less than 5 G of Heroin (or the Level 12
equivalent amount of other Sched-
ule I or II Opiates);

• Less than 25 G of Cocaine (or the
equivalent amount of other Sched-
ule I or llStimulants);

• Less than 250 MG of Cocaine
Base;

• Less than 5 G of PCP, or less than
500 MG of PCP (actual);

• Less than 2.5 G of Methampheta-
mine, or less than 250 MG of
Methamphetam^ne (actual), or less
than 250 MG of "Ice";

• Less than 2.5 G of Amphetamine,
or less than 250 MG of Ampheta-
mine (actual);

• Less than 50 MG of LSD (or the
equivalent amount of other Sched-
ule I or II Hallucinogens);
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• Less than 2 G of Fentanyl;
• Less than 500 MG of a Fentanyl

Analogue;
• At least 2.5 KG but less than 5 KG

of Marihuana;
• At least 500 G but less than 1 KG

of Hashish;
• At least 50 G but less than 100 G

of Hashish íJí1;
• At least 2,500 but less than 5,000

units of Schedule i or II Depres-
sants;

• At least 2 , 500 but less than 5,000
units of Schedule III substances;

• At least I56 but less than 312 units
of Flunítrazepam;

• 40,000 or mare units of Schedule
IV substances (except Flunítraze-
pam).

(15) • At least 1 KG but less than 2.5 KG Level 10
of Marihuana;

• At least 200 G but less than 500 G
of Hashish;

• At least 20 G but less than 50 G of
Hashish Oí1;

• At least 1,000 but less than 2,500
units of Schedule I or II Depres-
sants;

• At least 1,000 but less than 2,500
units of Schedule III substances;

• At least 62 but less than 156 units
of Flunítrazepam;

• At least 16 ,000 but less than
40,000 units of Schedule IV sub-
stances (eкcept Flunítrazepam).
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(1 ^) • At least 250 G but less than 1 KG Leve18
of Maríhuana;

• At least 50 G but less than 200 G
of Hashísh;

• At least 5 G but less than 20 G of
Hashish Oí1;

• At least 250 but less than 1,000
units of Schedule I or II Depres-
sants;

^ At least 250 but less than 1,000
units of Schedule III substances;

• Less than 62 units of Flunítraze-
pam;

• At least 4,000 but less than 16,000
units of Schedule IV substances
(except Flun^trazepam};

• 40,000 or more units of Schedule
V substances.

(17) • Less than 250 G of Maríhuana; Level 6
• Less than 50 G of Hashish;
• Less than 5 G of Hashísh Oil;
• Less than 250 units of Schedule I

or II Depressants;
• Less than 250 units of Schedule III

substances;
• Less than 4,000 units of Schedule

IV substances (eкcept Flunítraze-
pam);

• Less than 40,000 units of Schedule
V substances.
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